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ERRATA AND CORRIGENDA. 


Page 81, line 2 of foot-note, for “ 1870,” read “1871.” : 
» 58, foot-note, for “ Case No. 186 of 1866,” read “ 16 How. St. Tr., 323. 4 
» 59, mor “16 How. St. Tr., 323,” read “ Oase No. 186 of 1866.” 
3 66, line 18 om bottom, omit comma after “correct.” 4 
» 140, , 7 from top, for “ Cowon, O.J.,” read  MacenErson, J.” 
» 229, last line but one of head-note, for “ s. 282,” read “s, 318.” 
yy 272, line 13 from bottom, sor “ es-,” read “est?” . 
`» 884, p 15 from top, for “applicable,” read “ inapplicable.” 
(is » 6 from top, for “Surendra,” read “ Suitendra.” 
vy 423, in heading to case of Ananda Chandra Bose v. Broughton, for “ ORI- 
GINAL CIVIL,” read “ APPELLATE CIVIL; 7 
{ s 434, top line, for “ Corut,” read “ Court.” 
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APPENDIX. 


Page 11, line 8 from bottom, after “made” add “and pending an adjournment 
which had been granted for Mr. Kennedy’s convenience.” €- 
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a _ Before Mr, Justice Macpherson. 
HAZART ‘MULL NAHATTA’ AND ANOTHER v. SOBAGH MULL 


ai 
TE wa P ai “DUDDHA. ` e 
: K., N * Hunilis, Pr operty in— Hundis seat to Agent for Realization, 
uh 


8 ‘Ro „the plaintiffs’ agents. in Calcutta, accepted hundis for Rs. 12, 000 drawn 
upon them by a branch house of thé plaintiffs’ firm, and the plaintiffs at different 
times sent to 8. R. hundis amounting in value to Rs, 11,400; with instructions to 
realize them, and to apply the proceeds towards payment of the Rs. 12,000. S.R. 
had paid Rs. 7,000 of this amount, and they had realized Rs. 6,400 out of the 
Rs. 11,400, when they stopped payment, At that time two unmatured handis, for 
Rs. 2,500° each, remained in their hands, and these they endorsed over to the defend- 

„p «ant after maturity in trust for their creditors. In an action by the plaintiff against 
\ the defendant to ) rpedver the, two handis, 

Held, that thé] hundis, having been sent to S. R. for the special purpose of enabling 

hem to at their acceptances for Rs. 12,000, remained the property of the 
sie ages to a lien of 8. R. for Rs. 600. z 


o a suit to recover possession of two hundis. for sicca 

Rs. 2,500 each, or their value and damages for their’ detention, 
‘and for an. injunction restraining the defendant from negotiating 
or otherwise alienating them. The hundis were drawn by two 
p up-country firms upon firms in Calcutta, and were made pay- 
able to the plaintiffs 61 days after date. The plaintiffs sent 
them without endorsement to their Calcutta agents, Suratram 
Rybhun, with instructions to procure their acceptance, and to 
realize them at due date. Suratram Rybhun had previously to 
this accepted hundis to the value of. Rs. 12,000 drawn upon them 
by. a branch house at Lushkur of the plaintiffs’ firm; and the 
plaintiffs had at different times sent them hundis amounting in 


y= 


value to Rs. 11,400, the. two hundis, the subject of the present ' 


suit, bsihg among the number, with instructions to realize them 
' ; l 


1872 


pee sider 
HAZARI ain L 


Nar JAT 


50B sai Mutu 
Duppnra, 
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and apply the proceeds towards payment of the Rs. 12,000, Of 
the hundis so sent them for realization, Suratram Rybbun had 
realized Rs. 6,400, and they had paid Rs. 7,000 out of the 
Rs. 12,000 for which they had given their acceptances, when 
they stopped payment, and the plaintiffs thereupon became 
liable to the holders of the remaining acceptances. The two 
hundis sued upon had not then matured aud remained unpaid in 
the hands of Suratram Rybhun. Shortly after stopping payment, 
Suratram Rybhun convened'a meeting of their creditors with a 
view to effecting some compromise with them, aud it was then 
agreed that they should endorse the two hundis oyer to the 
defendant, as a member of the firm of Sadasuk Udoy Mull 
Sobagh Mull, and that the defendant should realize the hundis, 
and distribute the proceeds rateably among the Calcutta cre id 
ors of the firm of ~Suratram Rybhun. Suratram Rybhun’s 
gomasta accordingly endorsed and delivered the hundis to the 
defendant. The plaintiffs demanded the two hundis from the 
defendant, but the latter declined to give them up on the ground 
that he had received them from a committee of creditors, with- 
out whose authority he could not part with them. 


Mr. Branson and Mr. Evans for the inte 
Mr. Marindin and Mr. Goodeve for the defendant. 
The arguments are sufficiently stated in the judgment, 


MACPHERSON, J.—This action is brought to recover two 


hundis, each for sicca Rs. 2,500. The one is dated the 3rd day of . 


the dark side of the moon in the month of Jaishta of the Sambat 
year 1928, corresponding with the 7th May 1871, and drawn by 
the firm of Mulchand Dhanrup Mull of Jeypore on the firm of 
Srikissen Das Balkissen of Calcutta, in favor of the plaintiffs, 
payable 61 days after date; the other is dated the 3rd day of 
the light side of the moon in the same month and year, corre- 
sponding with the 22nd May 1871, drawn by the firm of Ram- 
ratan Goberdhun Das of Jeypore on their Calcutta firm, and 
payable to the plaintiffs 61 days after date. 


My 





“a 
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N tose hundis, without having been endorsed by the plaintiffs, 
Taani by them to Calcutta to the firm of Suratram Ry- 


1872 


Hazary Murt 


Nawarri 


Toatsho were their agents and bankers here. Suratram Ry- Snee iT 
LG 


pue és} ese hundis accepted by the firms on which they were 

“mnoo oyyefore’ they fell due, Suratram Rybhun stopped 

JO we 7,,—:gethe bills became due, a meeting was held at 
TBH qe 389 ($) lace of business, which a number of the 
£ tomoysno en Jo A the firm attended; and in compli- 
“Puvgeqyrmgon Ia s tOdO to at that meeting, Suratram Ry- 
e “pueg two hundis over to the defendant, 
for the benefit of the Calcutta 


‘ 


puo indis os as having been their property 
< endorsed over to the defendant; and 
whom did the hundis belong at that 












the circumstances under which they 
and under which they were received 






vi various banh Gen carrying on 


o Pe LY 

RS af > 0 p-country ) and Suratram Rybhun. 

- ee oe wed were two of a series, amounting in 

val) Y ae X sS Eon by. the plaintiffs to Suratram 
Ry! ° SS gw S Kà op to meet bills for Rs. 12,000 drawn 
on < oe 2. Sd ¿m at Lushkur (Gwalior.) The plain- 
tiff i yo ra Kben that these two hundis were sent 
‘in resp : "a Nr transaction of Rs. 12,000, and that 
case, I thi. Tae, the evidence of Suratram Rybhun’s 
gomasta. It G that these bills, being sent down for 
the special purpo — ` ling Suratram Rybhun to take up the 
hundis for Rs, 12, Ou ‘n by the Lushkur firm, still remained 


the property of the pı \iffs, and were inthe hands of Surat- 
ram Rybhun merely as agents of the plaintiffs to obtain pay- 
ment when due, so as to provide for the hundis for Rs. 12,000. 


Dupovua. 
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The case of Giles v. Perkins (1) shows the principle on which 
the parties were dealing. In that case Lord Ellenborough, 
C.J., says :— Every man who pays’bills not then die into the 
hands of his banker ‘places them there, as in the hands of his 
agent, to obtain payment of them when due. If the banker dis- 
counts the bill, or advances money upon the credit of it, that alters 
the case ; he then acquires,the entire property in it, or has a lien 
on it pro tanto for his advance.” The remarks of Bayley 
and Holroyd, JJ., in the case of Thompson v. Giles (2), 
also seem applicable. Bayley, J., saya:—* It has been argued 
for the defendants that we must infer an agreement to have 
been made between the banker and his customer, that, as soon 
as the bills reached: the hands of the former, the_ property 
should be changed. Undoubtedly, gà 
bargain, the defendants would be 
but if there be.no such bargain, the 
banker resembles that of principal 
remaining in specie in the banker’s 

















Seott v. Surman (8) and 
that as a general rule.” And Holroyd, | 
opinion that the bills in question did not, under a 
stances of this case, become the property of the banke“% 
that. ‘the defendants, therefore, have not any BEN 
to this action. Tt is perfectly clear, as a general rule, an 
indeed is not disputed on the'present occasion, that, if -a 
customer pay bills into a banker’s hands, although it gives 
him a right to expect: that his drafts will be honored to the 
amount of the bills paid in, yet the property in the bills is not 
altered; they still remain the property of the customer, although | 
the banker may have a lien to the extent of his advances. 
The defendants must, therefore, show such special circumstances’ 
as will operate to change the property, and vest it in the 


` 


assignees, either as standing in the situation of the bankrupts, 


(1) 9 East., 11. ` (3) Willes, 400. 
(2) 2B. & C., 422, (4) 1 B. & P., 539. 


0 


VOL. IX.) - HIGH COURT. ` 5 


or by virtue ‘of 21 Jac. 1, ¢. 19, s. 11.” - Then he says:—“ Now 1872 

it is hardly to be supposed that the bankers intended to debit Hazasr Mur 
themselves presently with the whole sum that was to be Besa abst 
received in future. In order to change the property, it must Duppaa. 
be shown that the bankers bought the bile or discounted them 

which is indeed the same thing. the S if 
immediately sued thegd a 








to give for the bills ae 
the customer di, ae 


e s 
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1872 bills to the extent of Rs. 12,000. The total amount which they 

HazaruMurt received from the plaintiffs (including the two hundis now sued 
NaHATTA Tea 

ett ae for) was Rs, 11,400; so that they’ paid Rs. 600 more than the 
Duppua. value of the other hundis sent. iThati being so, they had a lien 

on these two bills for Rs. 600. ` I think it is clear from the 

= ; by the plaintiffs, that, when 

a had a lien on these 
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for the term of seven years. ‘The prisoner, on the 18th Decem- 1872 
ber 1871, presented a petition of appeal from the conviction, - Quees 
„Which petition was heard and rejected on the 27th January 1872 Cus apna 
- by Glover, J., sitting alone, 

_ On the 15th February 1872, Baboo Bhairab Chandra Ban- 
er njee for' the prisoner presented another petition of appeal 
from the said order. This appeal came on for hearing before a 
Division Bench of the High Court (Couch, C.J:, and Ainslie, J.) 


1 


Baboo Bhairab Chandra Banerjee, for the prisoner, contended ` 
that there was nothing in the Criminal Procedure Code expressly 
authorizing a single Judge of the High Court to try and reject 
criminal appeals, but the practice had been for a single Judge to 

. hear criminal appeals in the first instance, and to refer them to 
nother J udge if it was necessary either to modify or reverse the 
Mee sentence of the lower Court. This practice was adopted by the 
High Court, and continued to be in force till 1867 or 1868, since 
which time all such appeals have been heard by a Division 
Bench consisting of two Judges. In 1869 Peacock, O.J., 
questioned the authority of a single Judge to decide criminal 
appeals, and re-tried certain cases which had been so decided. 
Under 24 & 25 Vict, c 104, s. 13, the High Court has the 
power by- dts own Rules to provide for the exercise of appellate 
cri Hal jurisdiction by a single Judge ; but as no Rule seems 
have been made by the High Court since 1869 conferring 
upon a single Judge the power of exercising criminal appellate 
jurisdiction, the order passed by Glover, J., rejecting the appeal, 
was passed without jurisdiction. Cl. 36 of the Letters Patent 
of 1865 does not confer any authority upon a single Judge to 
dispose of such cases, unless there be a Rule of Court authorizing 
the same, and a single Judge be appointed under such Rule to 
dispose of such cases, As a matter of practice, however, it 
must be admitted that, since November 1870, single Judges 
have tried criminal appeals; but such aspractice does not confer 
any authority, and the decisions passed by J nages sitting singly 
might be questioned. © 


Covucs, C.J.—In this case the prisoner presented a petition 
of appeal to this Court from a conviction by the Sessions Judge, 


® 
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1872 which was disposed of on the 27th of January by Glover, J., 
Qosen sitting alone. The learned Judge rejected the petition. The 
Canona petitioner has now by his pleader presented another petition, 

which was filed on the 15th of February, within the time 
allowed by law; and therefore the question arises whether the 
first petition was properly disposed of. If it was, the Court will 
not allow the matter to be re-opened. 
Now the 13th section of the 24 & 25 Vict., c 104, for 
e constituting the High Court, enacted that the exercise of the 
original and appellate jurisdiction vested in the Court by one 
or more Judges, or by Division Courts constituted by two 
or more Judges, was to be provided for by Rules of the Court. 
I have not found that any formal Rules under this section were 
, passed until the Istof January 1865; but the practice of dispose, 
ing ‘of some business by one Judge and of other business by a ~.. 
Division Court existed from the time of the institution of the = 
High Court, which on the Appellate Side, for the most part, 
adopted the practice of the Sudder Court. But, on the Ist of 
January 1865, a Rule was made by which it was declared that 
all Rules, which at the time of the abolition of the Sudder Court 
were in force in that Court, were to extend, so far as they 
were applicable, and as nearly as might be, to all proceedings of 
appellate jurisdiction in the High Court, not being cages of 
appeal from the ordinary original civil jurisdiction of the Cott 
except so far as such Rules were contrary to the said 24 
& 25 Vict., ec. 104, or to the Letters Patent, or as be N 
same might have been or should thereafter be altered or modi- Í 
fied by the Court. Those words are very important; the Rules 
of the Sudder Court were to be in force, except so far as 
the same might have been altered or modifed by the Court 
before that time. Now it appears that there was a Rule of 
the Sudder Court of the 27th of April 1854, which required 
that all ‘criminal cases, whether appeals or referred cases, should 
be tried before a Bench'of at least two Judges. But on the 
14th of June 1854, a modification of that Rule was made, 
and it was then provided that, “if, by accident or indisposi- 
tion, one of the Judges, forming a double Bench for the trial 
of Nizamut cases, is prevented from attending the Court, it shall 





| el 
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be competent to his colléague, sitting alone, to take up and dis- 
pose: of any appeal or referred criminal trials, in which the ` 
opinion of the Sessions Judge agrees with the fatwas of the 
Law Officer, or the verdict of the jury or assessors who 
tried the case, reserving for the consideration of his colleague 
any case in which he may entertain doubt, or may be inclined 
to differ from the Sessions Court.” 

In the Rules made on the lst of January 1865, which were 
continued in force by a Rule made on the 2nd of January 1866, 
after the issuing of the Letters Patent now -in force, there is 
another Rule (No. 30) which says that “ appeals on the criminal 
ithe appellate branch of the Court, which are in the 










rice had existed of criminal appeals being 
heard before one Judge. The language 
y shows this. It recognizes it as a practice, 
pm. in existence, and provides that the Judge 
© think fit, refer the appeal to the Division Court. 
ore, whatever might have been the Rule of the Sudder 
rt, it had, before the passing of -the Rules of the 1st of 
January 1865, been altered or modified so as to allow of crimi- 
nal appeals being heard in the first instance before one Judge, 
Even if that were not so, this Rule, 30, might be considered as 
implied by allowing appeals so to be heard, although it does 
not in terms say that they shall be. By providing that the 
Judge may refer appeals to a Division Bench, it impliedly 
authorizes him to hear them in the first instance. 
There is really, then, a Rule of this Court made under 
the authority conferred upon it by the 13th section of the Act 
“constituting the Cdurt, allowing a single Judge in the first 
instance to hear criminal appeals ; and the papers which we have 
got showing what took place in the matter? when it came before 
Sir Barnes Peacock, confirm the view of what was the practice 
of the High Court at. the time the Rules of.1865 were miado; 


3 


, a Rule that crifninal appeals should be tried by a single Judg 


“to ‘determine what Judges should sit to hear them. And 
“ attention having been called to that, Sir 
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“There is a minute of Sir Barnes Peacock dated the 8th of 
February 1869, in which, speaking of what the practice had 
been, he says :—‘ As criminal appeals were formerly heard and 
determined by one Judge of the Sudder Court, except in 
cases in which the order had to be, signed by two Judges under ` 
s. 420 of the Code of Criminal Procedure, I have thought 


"it right to appoint each of the Judges of the 3rd and 5th 


Benches, sitting alone, to hear and determine criminal appeals.” 
The appointment of four of the Judges to sit singly to hear 


„criminal cases was made by an order of the same date. That 


appears to have been objected to as being an exercise of a power 
which did not belong to the Chief Justice under the 
Parliament: The power of the Chief Justice was nott 

















but that if there was a Rule of the Court to that effect, 


minute dated the 12th of February 1869, say, 
was a Rule of the late Sudder Court unde 
criminal cases and cases for revision were r 
before two Judges. ‘I do not find that that Rule 
Under these circumstances, I doubt whether the 
Court. which provides that all such business, as was fo 
heard and determined by one Judge of the Sudder Court, 
be heard and determined by one Judge of the High Cour 
authorizes the appointment of one Judge to hear criminal 
appeals or revisions.” And he revoked the order which he had 
made on the 8th of February. 

Now it is to be observed that the learned Chief Justice 
appears not to have had present to his mind the Rule 30 at all. 
He does not refer to it, and,he assumes that the matter was 
governed by the Rule of the Sudder Court which required that 
criminal appeals should be heard before two Judges. And 
that Rule never having been revoked, he considered that every 
criminal appeal must be heard by two Judges. But there was 
the circumstance which appears in his own minute, that it had 
been the practice in the Sudder Court for one Judge to hear 
criminal appeals; and there was the Rule 30 showing that.the 
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High Court had adopted that practice. I think that Sir Barnes 1872 
Peacock if he had had his attention called to Rule 30, and the . Quzex 
undoubted practice for one Judge to hear criminal appeals, Canna 
would not have considered that a single Judge sitting alone had 

no power to try criminal appeals. He had exceeded the power 

of the Chief Justice in making the Rule that single Judges 
should sit alone to hear criminal appeals. But these papers do 
not show that the Rules of the Court did not and have not in 
allowed criminal appeals to be disposed of by single Judges. eae 
And it appears that from November 1870, if not from the con- 

stitution of the Court, single Judges have constantl 








Glover, J., in this case. I think the learned J 
to’ reject the former petition, and therefore we 
second petition to be‘considered. - * 


if P. 
Appeal amissi -oC 


[ORIGINAL CIVIL] ` A r J OJ 


ard Couch, Kt., Chief Justice, and Mr. Justice Macpherson. 







NISTARINI DASI (Praiwrrrr) v. MAKHANLAL DUTT ano 1872 
ANOTHER (DEFENDANTS). April 3. 


, 


Hindu Law--Mainienance of Widow—Declaratory Decree— Raising Issues 
not raised by Pleadings—Relief-—Security for Costs of .Appeal—Act VITI 
of 1859, s. 342. 


In a suit by a Hindu widow for a declaration of her right to maintenance out of 
her husband’s estate which had been mortgaged to the defendant by the heir, the 
plaint prayed “ that the rights of the plaintiff over the estate of her husband by 
way of maintenance, and for the expenses attendant on the marriage of her 
daughters, might be ascertained and declared ; that it might be declared that the 
defendant took the mortgage subject to the pleintiff’s right to maintenance and 
right to such expenses as aforesaid; that for such purpose all préper accounts 
might be taken ; for an injunction ; and for such further or other relief as might 
be necessary.” No specific sum was asked for maintenance, nor was it stated on 
what portion of the estate the maintenance was sought to be charged, nor that the 
defendant took with fotice of the plaintiff’s assertion of her rights. The lower 
Court held that the suit ought to be dismissed as praying.only for a declaration of 
right. No alteration in the form of the suitor in the issues in this respect was 
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proposed for the plaintiff. Held, on appeal, that the Judge ought not to have dis- 


„missed the suit, -but to have framed issues for the purpose of determining what 


should be allowed for the maintenance of the plaintiff and the expenses of the 
marriages, if the plaintiff should be found entitled to them. Where a plaintiff 
mistakes the relief to which he is entitled in his special prayer, the Court may 
afford him the relief to which he has a right under the prayer for general relief, 
provided it is such relief as is agreeable to ve case made by the plaint. 


THIS was an anal from a decision of Mr. Justice Markby 
dated 26th January 1872. ik 

The plaint stated that one Gopal Chandra Dutt, a Hindu 
inhabitant of Calcutta, died on! ‘21st November 1864 intestate, 
leaving an only son, the defendant Makhanlal, his sole heir 
and legal personal representative according to Hindu law, 
and leaving also a widow, the plaintiff, and three unmarried 
daughters, Ramanmani, Anandmani, and Saratmani; that~with’ 
the exception of an undivided one-third share in the ances 
family dwelling-house in Calcutta of the val 
thereabouts, Gopal Chandra Dutt left no 
the maintenance of the plaintiff and t 
members of the family’could be defrayed ; th 
November 1870, and shortly after the defendan 
attained his majority, a partition into three: equa 
joint ancestral house was come to by the defendant Ma 
and his co-sharers, by virtue of which one equal third part 
allotted to Makhanlal, and had since been held by him as hi 
own separate estate; that sometime after the death of Gopal 
Chandra, the plaintiff being unable, owing to the then minority 
of Makhanlal, to procure funds for the purpose of defraying the 
expenses attendant on the marriages of her two, eldest daughters 
by mortgage or sale of the estate which had descendéd to 
Makhanlal, raised the required sum, Rs. 2,500, by the sale’ of" 
her own personal jewels and ornaments which formed her stridhan 
or separate estate; that shortly after the partition of the pro- 
perty, the defendant, who, the plaintiff alleged, was extravagant 
and wasteful in his habits, executed a mortgage of his one-third 
share in the family dwelling-housé to the defendant Clfandra 
Mohan Sur to secure the repayment of Rs. 2,000, with interest ; 
that the plaintiff was unaware of the amount of the considera~ 


















. 4 t 


VOL. IX.] HIGH COURT: ` a 18 


tion (if any) for the mortgage, but she alleged that it was execute 1873, 
ed without her knowledge or consent, and without any justifiable’ S. 2 M. Rista- 
necessity ; that except the one-third share of the family dwelling- , Sele. 
house, Makhanlal was utterly devoid of means or money where-~* Dorr. 
with to support the plaintiff and her unmarried daughter, or to 
provide them with any dwelling-house, or to defray the eat 
incurred by the plaintiff on the marriage of his two sisters, or, 
which would beincurred on the marriage of her youngest daughter; . 
and that, notwithstanding this, Makhanlal threatened and intend- s 
ed to sell his one-third share of the family dwelling-house, 
and that the defendant Chandra Mohan Sur took the mortgage 
with notice -of the plaintiff's rights therein. The plaintiff sub- 
mitted that her right of maintenance and her right to be re- 
couped the expenses properly incurred by her about the marriages 
| of her two daughters, as well as her right to be provided with the 
expenses necessary for the due performance of the marriage of 
her youngest daughter, constituted a first charge on the pre- 
mises comprised in the mortgage ‘to the defendant Chandra 
Mohan Sur. She prayed that these rights might be declared; 
that it might be Ueclared that Chandra Mohan Sur took the 
mortgage Subject thereto; that for such purpose all proper ac- 
counts might be taken; that the defendant Makhanlal might 
be restrained by injunction from alienating, dealing with, or 
disposing of the one-third share of the dwelling-house, and for 
Sach further or other relief as might be necessary. 
Fa The defendant Chandra Mohan Sur, in his written statement, 
stated that, on the partition of the family dwelling-house, Ma- 
_ khanlal’s one-third part thereof had been valued at Rs, 4,109-6-1; 
` that by mortgage dated 3rd April 1871, Makhanlal conveyed 
_his one-third share to one Kaliprasad Chatterjee to secure the 
“ive-payment of Rs. 350 borrowed by him from Kaliprasad ; that 
on 26th May he mortgaged it to Kaliprasad for a further sum of 
Rs. 713; that in June 1871, Makhanlal requested the defendant 
Chandra, Mohan to lend him Rs. 2,000 on the security of his one- 
third rage in the house, and stated that he required the money 
to pay of Kaliprasad and other debts; that Makhanlal then in- 
formed him that his mother was dead, and his sisters married ; 
that he thereupon agreed to advance the sum required, and 
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Makhanlal, on 17th July 1871, executed a mortgage to him, 
Chandra Mohan, of his one-third share in the house as security 
for such advance; that he had no notice of the plaintiffs claim 
or position before the execution of the mortgage, and he was 
informed and believed that the plaintiff did not, during the sub- 
sistence of the prior mortgage, make any such claim. He sub- 
mitted that his mortgage was good and valid, and not subject to 
any, claim of the plaintiff; that the plaintiff's claim in respect of 
the marriages of her daughters was absurd; that if there were 
any right: to have marriage expenses raised out of the property 
(which right the defendant did not admit), such right was the 
right of the daughters, and not of the plaintiff, and the plain- 
tiff had no cause of action in respect of the same; that on the 
plaintiff's own statement enough would remain after satisfying 
this defendant’s mortgage to provide for the maintenance of’ the 
plaintiff; that, even if there were such right in the daughters to 
have the marriage expenses out of the estate, yet the plaintiff 
would not, by’ voluntarily paying sums on the marriage of the 
daughters, acquire any charge or lien on the estate for the same ; 
that there was the plaintiff's own statement of the destitute 
state of the family, as appeared on ‘an urgent necessity for 
the raising of money on the estate, and the sum raised was a 
reasonable one; that the plaint disclosed no cause of action or 
title to relief against him; and that the suit ought to be dismisskd 
with costs. * 


` 


Mr. Lowe, Mr. Evans, and Mr. Bonnerjee for the plaintiff. 


Mr. Marindin and Mr. Branson for the defendant Chandra 
Mohan Sur. 

The defendant Makhanlal was in Court, but had put in no 
written statement. (The only matter in which he was separate- 
ly concerned was as to the restraint on future alienation.) 


Mr. Lowe opened the case, and proposed the following issues 
on behalf of the plaintif :— ` 
Ist.—Is the plaintiff entitled to such rights over the estate of 


_ her husband Gopal Chandra Dutt, upon the estate coming to 


the hands of Makhanlal ‘Dutt, as are stated in the plaint ? 


(j 
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property subject to such rights ? 
3rd.—Whether the defendant Chandra Mohan Sur took the v. 
property with notice of the plaintiff ’s right to maintenance ? ee 
4th.—Whether the defendant Chandra Mohan Sur took the 
property with notice of the plaintiff’s claim to be recouped 
expenses incurred for the marriage of the plaintiff’s sisters ? 
5th.—Whether the plaintiff is entitled to any and what sum’ 
out of the said estate for the marriage expenses of the youngest ae 
daughter of Gopal Chandra Dutt? 
6th.—Whether there was any legal necessity for the aliena- 
tion by Makhanlal Dutt to Chandra Mohan Sur? 
7th. —Whether the mortgage was bond fide and for valuable 
consideration ? 


Mr. Marindin took a preliminary objection that the plaint 
disclosed no cause of action. ‘The suit is a merely declaratory 
one. Nothing specific is asked for. The widow’s maintenance is 
not a charge on the estate of her husband in the hands of an 

alienee without notice, at least by the law of Bengal—Srimati 
Bhagabati Dasi v. Kanailal Mitter (1). The heir is primarily 
liable for the maintenance of the widow, it is a charge on him, 
nee the estate—Ram Churn Tewaree v. Mussamat Jassoda 
Koonwur (2); and per Peacock, C.J., in Khetramani Dasi v, 

/ Kashinath Das (3). In Heeralal vy. Mussamut Kousillah (4), the 
“purchaser had express notice of the widow’s claim; but in the 
present case the plaint does not show that the defendant had 
notice of the assertion of the widow’s right to maintenance, or 
that she actually asserted it. As to the marriage portions of the 
daughters, that is their own right, not the plaintiff’s, and they 
ought to have been made parties. No injury has accrued to 
the plaintiff, and no probable injury is shown by the plaint; 
the suit is brought merely in anticipation of possible injury— 
Jackson v. Turnley (5), Omar Sulima Bibee v. Luchee Prea 


(1) 8 B. L. R., 225. (4) 2 Agra H. ©., 42. 
(2) 2 Agra H. C., 134, (5) 1 Drewry, 617, 
(8) 2 B. L BR, A O,, 15, at p. 35, 
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LIUUCE \ 4 jy LUNE ANANA AUMAT Va Lhe Government (2), Kada- 
galingam Pillay v. Shanmugham Pillay (3), and Promothonath 


Ghose v. Jadoonath Ken (4). , 


(1) 78. L. R. 617. 
(2) Before Mr. Justice L.'S. Jackson and 
Mr, Justice Markby, 


RANI ANAND KUMARI AND OTHERS 
(some OF THE DEFENDANTS), APPEL- 
LANTS, v, TH GOVERNMENT (PLAINT- 
“wr) anp KHITU ROY GHATWAL 
(DEFENDANT), ResPonDENTs.* 


Declaratory Decree—Act VIII of 1869, 
$. 15—Ghatwal. 


Tuas was a suit by the Government of 
India claiming the right to re-instate a 
ghatwal in the possession of Mauza Kor- 
injorah, in Pergunnah Chutna. > 

The plaint stated that, on the 29th 
Chaitra 1237 (9th April 1831), Lalmohan 
Banerjee, the predecessor of the patnidar 
defendants, in collusion with the prede- 
cessor of the zemindar defendant, obtain- 
ed a patni talook of the village in dispute; 
but having failed to obtain possession of 
it in consequence of the opposition of the 
ghatwal, who was in rightful possession 
at that time, he had instituted a suit and 
obtained a decree, antl on the strength of 
it had taken possession of the village in 
1834, ejecting the ghatwal. The defend- 
ants had ever since been in possession to 
the great injury of.the public service and 
the safety of persons and property. 

The defendants, Godadhur Banerjee and 
others, the patnidars, stated (inter alia) 
that they and their ancestors having been 
in possession for more than 60 years, the 
suit was barred by lapse of time. 

The defendants, Madhusndan and 
others, the dur-patnidars, set up in their 
defence (inter aha) that the suit was 
barred by lapse of time, and by s. 2, Act 
VIII of 1859. 

The Principal Sndder Ameen held 
that the suit was not barred by lapse of 


* Regular Appeal, No. 104 of 1868, from 
of Manbhoom, dated the 17th March 1868, 


time, nor by s, 2, Act VIII of 1859, On 
the merits he found that the zemindari 
of Pergunnah Chutna was liable to an ob- 
ligation of police service so long as Gov- 
ernment required the service of ghatwals ; 
and he declared the right of the Govern- 
ment to re-instate a ghatwal in the pos- 
session of Mouza Korunjorah aga ghat- 
wali tenure, liable to be appropriated to 
the use of the ghatwal for the time being. 
The defendants appealed to the High 
Court. 


My. Money (Baboos Rameschandra Mit- 
ter and Bansidhur Sen with him) for the 
appellants. 


Baboo Anukul Chandra Mookerjee for ~ 
the Government. 


Baboo Gopinath Banerjee for the ghat- 
wal. 


Mr. Money for the appellants contend- 
ed that, even if the Government was enti- 
tled toa declaration of its right tos ppoint 
aghatwal, such right’ was not one for 
which the Court could give a pane 
decree under s. 15 of the Civil Procedur 
Code—Cazee Muzhur Hossain v. Dino- 
bundo Sen (a), Baboo Motee Lal v. 
Ranee (b), Brojo Kishoree Dasee v. Sree» 
nath Bose (c). No declaratory decree can 
be given unless the plaintiff would be en- 
titled to consequential relief if he asked 
it—Nobokishoie Dey v. Ramkishen Mohu- 
rir (2) and Brinda Dabee Chowdhrain v. 
Pearee Lall Chowdhry (e). Here the 
Government could get no consequential 
relief. " 

(3) 2 Mad. H. O., 333, ” 
(4) 1 I. J., N. S5., 293. 


the decree of the Principal Sudder Ameen 


(a) Bourke, 8, (8) 8 W, B, 64 (o) 9 W. R,, 463, (d) Iba, 181. (e) Ib., 460, 
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Mr. Bonnerjee, contra.—The plaint discloses a sufficient cause 
of action. The maintenance of the widow is a charge, not mere- 


*Baboo Anukul Chandra Mookerjee, on 
behalf of the Government, contended that, ~ 
as to the form of action, the snit was for 
a declaration of right to re-instate w ghat- 
wal for the time being in possession of 
his tenure, by setting aside a patni tenure 
created by the zemindar, Whether the 
appointment’ be in the hands of the 
Government or of the zemindar, Govern- 
ment has an interest in the appointment 
and is the best, or rather only Judge of its 
necessity ; andin the present case the 
Government says that a ghatwal is ne- 
cessary. The suit is virtually for a de- 
claration that the village is a ghatwal 
village, and not the mál land of the de- 
The zemindar cannot oust a 
ghatwal—Baboo Koolodeep Narain Singh 
v. Mahadeo Singh (a). Such ouster is an 
invasion of the rights of Government, 
and a period of sixty years is necessary 
to bar those rights. 

Mr. Monéy was not called upon to 
reply. Pa 

MARKBY, J.—The history of this liti- 
gation is somewhat remarkable, In the 
year 1830, the zemindar of Pergunna 
Chutha, in Zilla Manbhoom, granted a 

tni Iéase of Mouza Korunjorah and 


pow villages to certain persons of the 


p name of Baneijee. When those persons 


went to take possession, they were op- 
posed by one Srimant Roy, who claimed 
to hold the lands by hereditary right as 
ghatwal, paying a small fixed quit-rent 
to the zemindar. Thereupon the patni- 
dar instituted a suit for the purpose of 
recovering possession. The right of 
Srimant Roy appears to have been then 
fully enquired ‘into, and it was decided 
in 1834 that he was not entitled to hold 
these lands upon the tenure claimed, 
The patnidars thereupon took possession, 
and nothing farther was done during the 
lifetime of Srimant Roy, but after his 


(a) 6 W. 


death, namely, in the year 1850, Kali 
Charan Roy, a defendant in this suit, 
and who claims to be his heir, made 
some attempt to get possession of these 
lands, The patnidars thereupon obtained 
an order from the Criminal Court, which 
directed that they should remain in pos- 
session. Kali Charan Roy then applied 
to the Civil Court for leave to bring a 
suit in formå pauperis against the patni- 
dars and the Government jointly, in 
order to establish his claim to the pos- 
session of these lands as ghatwal. The 
application was heard by Mr. Onkes, the 
Assistant to the Agent of the Governor- 
General in Manbhoom, and, after enquiry, 
he held that, under s. 1 of Act IX of 
1839, there was no ground for instituting 
the suit, and refused the application. 
Nothing further was done until the year 
1866, when the Government brought a suit, 
valued at Rs. 6,500, against the patnidars, 
certain durpatnidars, the zemindar, and 
the ghatwal for khas possession of Ko- 
runjorah, alleging that the whole village 
was Government ghatwali property, and 
that it was held by ghatwals in ghatwali 
down to the year 1834, in the course of 
which year the zemindar and patnidar 
dispossessed the ghatwal, under color of 
a decree secured in the civil suit collu- 
sively brought by them. The Principal 
Sudder Ameen gave Government a 
decree, but it was so palpably apparent 
that the lands claimed were included in 
the zemindar’s settlement, that the Gov- 
ernment did not, when the case came 
up on appeal before this Court, attempt 
to support the claim for khas possession ; 
but the Government Pleader asked to be 
allowed to amend the claim and have the 
right of Government declared, which 
was refused. 

The Government has now brought the 
present suit against the zemindar, the 
patnidars, and Khitu Roy, who is de- 
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scribed in the plaint as ghatwal of Mouza 
Korunjorah, in Chatna. The suit is 
valued at Rs, 13,000, or twice the former 
amount, and in a plaint verified by the 
Assistant Commissioner, the Government 
claims the “right to re-instate a ghatwal 
in the possession of Mouza Korunjorah, 
in Perguona Chutna, asa ghatwal tentire 
liable to be appropriated to the use of 
the ghatwal for the time being, by setting 
aside a patni talook collusively created 
by the defendants in the said village. a 
The Principal Sudder Ameen has given: 
the Government a foes in the terms of 
the prayer. 

Upon appeal, the defendants object 
that this suit will not lie, They con- 
tend that the law does not recognize 
either in Goverument or a private person 
any such right as to re-instate another 
in possession; and that if any person is 
entitled to possession, he must ask it at 
the hands of the Civil Court, Further, 
they contend that the Government can- 
not ask to set aside the patni talook, for 
the lands being admitted to be within 
the zemindari and paying rent to the 
zemindar, the latter was entitled to grant 
a patni lease, including these lands, which 
would at any rate give the patnidar a 
right to receive the rent which is payable. 
And, lastly, that if any declaratory 
deciee is asked for without relief, it can- 
not be granted ; first, because the Gov- 
ernment have nowhere stated the nature 
of the right they seek to have declared ; 
and, secondly, because there has been no 
infringement or threatened infringement 
of any right of the Government, what- 
ever it may be, on the part of any of the 
defendants, and that no relief, if asked 
for, could be given. 

Having heard the very able argument 
of Baboo Anukul Chandra Mookerjee, 
who appeared for the Government, I am 
clearly of opinion that these objections 
must prevail. 


Before considering the objections, .I 
would point out that not the slightest 
attempt has been made by the Government 
in this suit—nor, as far as I can gather, 
was it made in the former suit—to sup- 
port the charge of collusion which has 
been brought by the Government against 
the defendants. Why that charge has 
been brought, I am at a loss to conceive, 
but it is right to say that not a shadow of 
evidence has been addaced in support of it. 


With regard to setting aside the patni 
talook, it seems to me quite clear that 
the Government can in no case ask for 
that relief. Even if the Government 


have any right which curtails the right, 


of the zemindar or patnidar over the N 


lands of this village, it has none which 
enables them to have this patni lease 
set aside. It is not denied that the 
lands are within the zemindari, and it 
is admitted that the zemindar has a 
right to receive at least an annual fixed 
rent from the tena Ae this village. 

The zemindar, therefore, has a clear 
right to include in a patni lease the lands 
of this village. The existence of this, 
patni lease-does not in any way affect the 
rights of Government, if any there~be 5 
it only gives to the patnidar the rights of 


the zemindar. This part of the suit must, X 


therefore, fail. 

, With regard to the prayer for a de- 
claration of the right of Government to 
re-instate a ghatwal in possession of these 
lands, if seems to me to require no argu~ 
ment to show that it is impossible that 
any such right can exist in any person or 
body whatsoever. We have, however, en~- 
deayoured to ascertain from the Govern- 
ment Pleader what the rights claimed by. 
Government really are, in order to see whe- 
ther or no we can adjudicate upon them in 
this appeal. As far asI could gather, it is 
not, as had all along on very good ground 
been supposed, sought to have Khitu Roy, 
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the person who is described in : thg tplaiae, 
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ment does not recognize him as gliitwals* > asserted all; 


but it is asked that we should. ‘declare. 


that the Village Korunjorah is a Tillage,“ : 


the proceeds of which ought to be-appro- 
priated to the maintenance of a ghatwal, 
and also for a declaration that the Gov- 
ernment is entitled to appoint a ghatwal’ 
Now, putting aside the question of -how 
far this is a departure (and it is certainly 
a very wide one) from the claim as origi- 
, nally made in the plaint, and assuming 
that we should permit the Government 
so to shift its ground in the Court of 
Appeal, I am still of opinion that; in 
accordance with the rules laid down 8s- 
to the cases in which this Court will 
grant mere declaratory decrees without 
relief, this suit cannot be maintained. 
The only actual disturbance of the-right 
of Government. took place 3& Yearsiago, 
when Srimant f Roy, the person who-then 
claimed tobe ghatwal, was ejected. It 
seems to me that, if the Goveiriniént 
hayé any rights of which this act was 
infringement, it might have come to 


gous to an information in the Conit of 
Exchequer in England, might have assert- 
ed those rights whether: against the 
zemindar, the patnidar, or its own ghat- 
wal. It did not do so ; and more than 15 
years ago that ghatwal died, whereby, 
as the Government now say, the office 
became vacant, No new ghatwal „has 
been appointed, and I am, therefore, at 
aloss to see on what possible ground 
the Government can come into Court for 
the declaration of a right, which for 15 
years it has not thought proper to exer- 
cise, which it may never exercise, and 
which, if it does exercise, may not be 
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opposed. TH ded that it is useless 
for the Governint eif to appoint a ghatwal, 
d: because it is: is pleat ‘at the zemindar and 
patnidar willie permit him to take pos- 
session, of._tbese-alinds ; ; they having 
Salongsthat the lands are mál 
and subject v ghatwali rights what- 
soever. Undondtedly, they or their pre- 
decessors did-so.assert in 1832, and the 
Civil Conrt,--after-fall enquiry, decided 
that they were- tight. All that the 
zemindar and-patnidar have since done is 
to abide by’ that-decision. I cannot con- 
ceive that their - doing so in any way 
alters the position of: the parties, or gives 
the Governments right to maintain the 
suit, With that decision in their favor, 





‘and seeing’ that-the Government had 


allowed the‘office to remain in abeyance 
for a great number of years, I must say 
that it seem’ to me that the zemindar and 
patnidar wonld be justified in supposing 
that all claim-on the part of Government 
was “abandoned, and I cannot consider 
the exercise, of their ordinary rights as 
zemindar and patnidar, respectively, to 
be such a denial of the rights of Govern- 
ment as would entitle the latter to come 
into Court and; -obtain a decree, without 
showing that any ‘right had actually been 
infringed. 

In: much stronger cases this Court has 
declared that no, declaratory decree ought 
to, ‘be made ; ; as, for instance, where a 
Hindu widow has alienated her husband’s 
property, and the presumptive heir sues 
in her lifetime to declare his presumptive 
right as next taker, So also where the 
widow sues to have it declared that she 
has a right of adoption which is denied, 
and which she has not yet exercised. So 
also in England i in the case of Bristow v. 
Whitmore (a) 3 upon the words of the 15 & 
16 Vic., ci 86, s. 50, which are the 
‘same as thoge of 8.15 of the Code of Civil 
Procedure here, - When two parties were 
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a 
ered judgment dismissing the suit, 
Phear, J., in Srimati Bhagabati 


s- ‘over the difficulty, but he thought it N 
ty insuperable. These cases seem to me to 
a go much further than it 1s necessary for 
of usto goin the decision of this case, and 
ye I think it is clear that whatever the 
ke rights ot the Government may be, the 
he Jaw does not authorize us to make any 
sh decree in its favour in the present suit, 
of and that the suit must be dismissed with 
at costs in this Court and in the Court 
th below. 


ey L. S. Jackson, J.—I entirely concur 
as in dismissing the suit, and generally in 


Æ the reasons stated by Mr. Justice Markby: 


B. L. R., 225, (3) 4 Moore’s I, A., 246, 
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Mr. Bonnerjee observed that, though | there was, no allega- 
gation in the plaint to the effect: that notice .of the assertion of 
the widow’s claim was given, he had mentioned in the course of 
his argument that the plaintiff was prepared ‘to prove that she 
had given the mortgagee such notice, an issue might therefore 
be raised on the point, as issues must be framed, not merely 
from the written pleadings, but also from the oral statements of 
pleaders—Mussamat Kousullya, Dossee ve Ram: Juggernath Dey 
Sircar (1). : 

On a subsequent day, the case having been adjourned, further 
discussion took place as to the power of the Court to raise the 
issue whether the defendant Chandra Mohan took the property, 
with notice of the assertion of the plaintiff’s claim to mainte- 
nance, and the cases of Arbuthnot v. Betts (2) and Eshan Chun- 
, der Singh v Shama Churn Bhutto’ (3) were cited for and eis 
“that power, ; 


Judgment was delivered as follows by 


Marxsy, J. (who after shortly stating the plaint and issues 
continued)-—I did not consider that there was any ground shown in 
the plaint for such relief, and, further, it appeared to me that, if 
the property were declared subject to the plaintiff’s claim for 
maintenance and marriage expenses, she would obtain thereby all 
fhe security she would require. 

The defendant Chandra Mohan, before proposing any issues 
and raising his other objections, objected generally to the form 
of the suit, first, on the ground that a Hindu widow had no 
such rights as were claimed in this suit; secondly, on the ground 
that the plaint only asked for a deelaration of right, and not for 
any relief; and upon these two points after hearing Counsel on 
both sides, I was asked to express my opinion. 

With regard to the first ‘point, I considered that, without 
expressing any final opinion of my own, and reserving to myself 
the power of reconsidering the matter in the Court of ‘Appeal, 


GQ) 8 W. R., 162. $ (8) 11 Moore’s L A. 7. 
(2) 6B. L. R, 273. i 
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1872 I ought, for the purpose of this suit, to follow the tuling of 
Ba eee Phear, J., in the case of Srimati Bhagabati Dasi v. Kanailal 
Maxiinnar, Mitter (1) decided on the 8th instaut. The learned Judge (accord- 
‘Durr. ing to a report of his judgment in the Englishman newspaper, 

which has on this argument been treated as correct) said that he 
was not prepared to say that the mere fact of the existence of the 
widow was sufficient notice to give her a lien against the estate 
in the hands of alienees ; that against an heir who has taken the 
‘ property the widow has aright to have her maintenance treated 
as a charge on the property; that she may doubtless follow the 
property in the hands of any one who takes it with notice of her 
having set up a claim for maintenance against the heir, but that 
in Bengal, she has not a lien on the property in respect of her 
maintenance against all the world, irrespective of her notice. 
I took the ruling of the learned Judge there to be that, in. 
order to establish a lien against property in the hands of an 
alienee, the widow must show, not only that the alienee had 
notice of her existence, and therefore notice of the existence 
of a person who might claim maintenance, but notice that she 
had actually set up that claim against the heir. I did not 
understand that any such notice as that was alleged to have 
taken place in this case, but all that was alleged here as regards 
the maintenance, was that the mortgagee was aware ~of the 
widow’s existence, and it was sought to be inferred from that 
that he was aware of her claim to maintenance, and the third issue 
was apparently framed with the intention of proving aud relying ` 
on these facts; and I thought that, according to the ruling of 
the learned Judge upon which I base my decision, was not 
sufficient. f 
I also thought that, without going into the question now (upon 
which no authority had been cited before me, and upon which I 
express no opinion) as to whether or not the claim for the 
expenses of a daughter’s marriage is precisely the same in charac- 
ter and extent as the claim for maintenance, it was quite clear 
that that part “of the claim which relates to those expenses’ stands 
in the same position: because if it is necessary that notice that 


(1) 8 B. L. BR, 225, 


VOL. 1X.] HIGH COURT. 


a claim has been set up as against the heir should be given in 
the case ‘of maintenance, it seems to me by, parity of reasoning 5 
that it must also be given in the case ;of expenses for the 
daughters marriage. 

The case was then adjourned until the following morning, in 
order that the parties might consider the effect of this ruling on 
the case as it stood. On the case being again called on, permis- 
sion was asked on the part of the plaintiff to alter the frame of 
her 3rd issue by substituting an issue in this form :— Whether 
the defendant Chandra Mohan Sur took the property with 
notice that the plaintiff had asserted her right to maintenance 
out of the mortgaged property against the heir? And shé also 
wished to make a similar alteration in the 4th issue. It was 
stated that the plaintiff was prepared to prove that the defend- 
ant Chandra Mohan had had express notice of the plaintifi’s 
assertion of her right to maintenance and marriage expenses. 
This alteration in the issues was opposed by the defendant 
Chandra Mohan as not being in accordance with the allegation 
in the plaint, and his Counsel relied on the case of Esham 
Chunder Singh v. Shama Churn Bhutto (1). But I thought 
that case had really nothing whatever to do with the question, 
and decided to alter the issues. 

It remained, however, to decide the other objection, namely, 
that’ the suit was only for a declaration of right, and did not 
ask for any relief; and, upon consideration, I think that that 

‘ection is fatal to the suit in its present form. I am inclined 

‘ink that the rule which excludes suits for a mere declara- 

vf right is not quite so strict here as in England, and that 
‘practice of the Courts, atany rate in the Mofussil, suits 

itted in certain exceptional cases for a declaration of 

“right, although no actual relief has been asked for, or could be 
granted; probably, because in these particular cases, there is 
manifest convenience in having the right ascertained, and there 
is no other way of raising the question: but I think there is 
nothing in the practice of this Court which would justify this 
suit in its present form. On the contrary, I think, it is the 
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practice here, whenever a widow 
maintenance declared, for her to asl 
be declared generally, but that it s 
a fitting and proper sum for her 
portion of her deceased husband’s p1 
it should be secured. Whether or 
ceded by a demand by a mother, 
maintain his mother, I need not n 
that there is no allegation in this c: 
taining his mother, or even that 
purpose have been directed by hi 
is not said that she has been turned 
house, or that there is any ‘prospect 
asks for a general lien to be declare 
for her maintenance, without fixi! 
money expended on her daughters’ 
a charge on the property, without 
sums were properly expended; an 
accordance with this indefinite praye 
suit cannot be maintained; and : 
amending the form of the suit or tł 
suit must be dismissed as against 
on scale No, 2. 


Pending the appeal, Mr. Branson 
Chandra Mohan, applied that the pl 
give security for the costs of the < 
VIII of 1859; he referred to the c 
Ramnarayan Mitter (1). 


Mr. Lowe, contra.—If the applic 
will be to prevent the proper ri 
being asserted. In the lower Cou 
was allowed to be raised., The c 
liminary points: the plaintiff has b 


- into her case and showing she is en’ 


[Puear, J.—You do not in youi 
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sum for maintenance, or that it should be paid out of any parti- 1872 
cular fund; that is the reason Markby, J., gives for dismiss- 83. M.Nwra- 
ing it. Itmay be your appeal is merely a vexatious proceeding. a A 
Mr. Branson.—Opportunity was given to the plaintiff in the epee 
Court below to amend her pleadings, but she elected to stand 

by them as they were.] She asked in her prayer that an ac- 

count might be taken for the purpose of as¢ertaining the proper 
amount of maintenance. The prayer is specific enough to 
enable us to obtain a decree, and then the amount can be š 
ascertained. In applications of this kind, diligence should be 

used; there has here been great delay on the part of the 
defendants. 








Mr. Branson in reply.—Opportunity was given to the plaintiff 
in the Court below to amend her case, but she refused to do so. It 
is said the plaint prayed for a specific declaration, but the second 
ground of appeal is that the learned Judge “ erred in holding that 
the plaintiff's suit would not lie unless the plaint asked for a speci- 
fic sum to be ascertained as necessary for the maintenance of 
the plaintiff, and further sought to charge such sum upon a 
specific portion of the property mentioned in the plaint.” 


-[ Mr, ‘Lowe objected to reference to the grounds of appeal, but 
. © ction was overruled. | 
nO 


J Pa Cur. adv. vult, 


Puear, J.—On consideration of Markby, J.’s judgment, 
I find that he dismissed the suit mainly on the ground 
that the plaint only asked for a vague general declaration 
of right to maintenance, without further asking that the proper 
sum for maintenance should be ascertained, and made specific 
in amount. The last words of his judgment are “she” (the 
plaintiff ) “ asks for a general lien to be declared over the whole 
property for her maintenance, without fixing the amount, and 
that the money expended on her daughter’s marriages should 
be declared a charge on the property, without any enquiry 
whether those sums were properly expended; and the issues 
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raised are in accordance with this indefinite prayer. In this 
form I think the suit cannot be maintained; and as no pro- 
posal is made for amending the form of the suit or the issues 
in this respect, the suit must be dismissed with costs.” 
Markby, J., therefore, was of opinion, not only that the 
claim of the plaintiff was at the outset to have a general 
right of this kind declared, but also that the parties them- 
selves declined to enable him to make a decree, which 
should be specific in its character, and on this ground he re- 
fused to give the plaintiff the relief which she asked. Now 
whether Markby, J., was right or wrong, as a matter of strict 
law or procedure, in refusing to make the general declaration 
of right to maintenance, for which he considered the plaintiff 
asked, still if I thought the plaint could not be construed 
otherwise than in the way in which Markby, J., construed it, 
namely, that it asked for nothing more than a general declara- 
tion, I should consider the litigation set on foot by the plaintiff 
as in a sense vexatious ; because it seems to me that, even if 
she got the general declaration, she could make no use of it, with- 
out suing the defendants again de novo. Then, attributing this 
character to the suit, and coupling it with the apparent want 
of means of the plaintiff, I should think it was a case in which 
I ought to direct security for the costs of further litigation to 
be given. But I am not sure that the plaint must heces- 
sarily be construed quite so narrowly as Markby, J., did con-. 
strue it. I express no opinion upon this point; but if the plain-s 
‘tiff has any ground to ask the Appeal Court, on the footing 
of her plaint, to make a decree for a specific amount of mainte- 
nance, and to charge it on the property, which is the subject 
of the suit, I think-that her poverty alone ought not to lead me 
to grant the present application. IJt:does seem to me on the 
whole that the plaintiff may be fairly justified in asking the 
Appeal Court to put the latter construction on the plaint. Con- 
sequently, as Mr. Branson has not given me any other ground 
than that of poverty in support of his application for security 
for the costs of the appeal, I think I must dismiss it. The 
costs of the application wil! be costs in the appeal proceed- 


ings. 
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On the appeal coming on to be heard, Mr. Lowe and Mr. Bon- 
nerjee appeared for the appellants. : 


Mr. Marindin and Mr. Branson appeared for the respondents. 


Mr. Lowe.—More is asked for in this case than a mere decla- 
ration of right: the plaint asks that à right of maintenance may 
be declared, and that the amount may be ascertained: that is in 
accordance with the usual practice in cases of this kind, which 
is first to get a declaration of the right, and then to make an 
enquiry as to the value of the property and position of the parties, 
with a view to ascertain the amount. The plaint asks that an 
account may be taken. [Macpuerson, J.—The plaint asks for 
an account “ for the purposes aforesaid,” i.e., for the purpose of the 
declaration of the right, not of ascertaining the amount.) A 
suit is not to be dismissed, merely because it only asks for a 
declaratory decree; see s. 15, Act VIII of 1859-—Kenaram 
Chucherbutty v. Dinonath Panda (1). The widow has a right 
to maintenance as long as she continues to live in the family 
dwelling-house. The maintenance of unmarried daughters was a 
charge on the estate in the hands of the heir, Makhanlal, Shama 
Charan’s Vyavashta Darpana, 368—370. That the property is 
small, is all the greater reason for assigning the widow some 
mgintenance, and Mangala, Debi v. Dinanath Bose (2) decides 
“that she cannot be ejected from the family dwelling-house, as the 
defendant threatens to do. The case of Ram Chandra Dikshit 
v. Savitribai (3) decides that the maintenance of a Hindu widow 
is a charge on the whole estate and on every partof it. [Coucn, 
C.J.—The question there was as to whether one brother could 
be sued alone, and it was held that he could.] We ask for an 
injunction, which is more than a mere declaration of right: if 
we are entitled to an injunctioneagainst’ Makhanlal, that is, 
more than a declaration of right—Gobindmani Dasi v. Shamlal 


Bysah (4). 
The Court called on the respondents. 


G) 9 W. R, 325. (3) 4 Bom. H. C, A. C., 73. 
2) 4B. L. Rọ O. C, 72 (4) B. L. R., Supp. Vol., 48. 
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1872 Mr. Marindin,—It is in the discretion of the Court to give a 
8. M. Mısra- declaratory decree ot not. It would be vexatious and harassing 
ne cee if a plaintiff could come in and ask for an indefinite sum to be 
Durr. charged on the property. There is no prayer that the amount 
of maintenance should be ascertained, nor is it stated what would 
be a proper amount, nor on what part of the estate it is to be 
charged. [Coucu, C.J.—Ought this suit to be dismissed because 
the issue was not raised, whether the property in the hands of 
. ° the mortgagee is chargeable with maintenance, and what is a 
proper sum? Ithink we have, if necessary, power to raise the 
` issue now.] If the plaintiff asks for it, I do not think I can op- 
pose it being raised, but the costs of the appeal ought in that 
case to be paid by the plaintiff— The Government v. Rajah Raj 
Kishen Singh (1). As to the claim for the daughters’ marriage 
expenses, that is the right of the daughters, and they ought to 
have sued. š 


Mr. Branson on the same side.— Opportunity was given in the 
Court below to raise the issue, but advantage was not taken of it 
by the plaintiffs. 


Mr. Lowe in reply.—As to raising issues, see Arbuthnot v. 
Betts (2). [Coucu, C.J.—That must be understood as applying 
to special appeals, not to regular appeals.] As to marriage 
expenses being a charge, see Vyavashta Darpana, 342 & 358. Y 


Covcu, C.J.—This isan appeal from a decree of Markby, J., 
dismissing the suit with costs. The ground of the dismissal 
is stated by the learned Judge to be that the suit was only 
for a declaration of right, and did not ask for any relief, and 
that it is the practice of the Court, whenever a widow sues to 
have her right of maintenanoe declared for her to ask, not that 
her right should be declared generally, but that it should be 
inquired what isa fit and proper sum for her maintenance. We 
agree that this is a proper practice, and that it would be unjust 
that a burden of an indefinite amount should be imposed upon 


(1) 9 W Ru 427 ; see p. 436, (2) 6 B, L, Ru 273. 
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the property which the defendant Chandra Mohan Sur holds 1872 
as mortgagee. by a general declaration of the plaintiff’s right to 9: aE Mieta: 
maintenance, rendering it necessary for him to institute a suit v. 
MAKHANLAL 
to have the amount determined. The plaint prayed “ that the UTT, 
plaintiff ’s rights over the estate of her late husband by way of 
maintenance, and for the expenses attendant upon the marriages 
of her said daughters, as well those already incurred as those 
which may hereafter be incurred in respect of the marriage of 
her still unmarried daughter, may be ascertained and declared; o> 
and that it may be declared that the defendant Chandra Mohan 
Sur took his said mortgage subject to the plaintiff’s right to 
maintenance, and right to be recouped the expenses necessarily 
and properly incurred by her in and about the marriage of her 
said two daughters, as also the right to be provided with the 
expenses necessary for the due and fitting performance of her 
said unmarried daughter’s marriage, when incurred, or to some 
one or other of such rights, and that for the purposes afore- 
said, all proper accounts may be taken and directions given.” 
The plaint also prayed “that the defendant Makhanlal Dutt 
may be restrained by and under the order and injunction of this 
Honorable Court from alienating, dealing with, or disposing of 
the said one-third share of and in the said family dwelling- 
house, No. 2, Beadon Street, until the further order of this 
Honorable Court, and that the plaintiff may have such further 
pe other relief as the nature of this case may require.” 

Now the rule in Courts of Equity is that, if the plaintiff 
should mistake the relief to which he is entitled in his special 
prayer, thé Court. may yet afford him the relief to which he 
has a right under the prayer for general relief, provided it is 
such relief as is agreeable to the case made by the bill. This 
rule should be acted upon in this Court, and is in accordance 
with the judgments of the Judicial Committee of the Privy 
Council in Eshan Chunder Sing v. Shama Churn Bhutto (1) and 
Mohammed Zahoor Ali Khan v. Mussamat Thakooranee Rutta 
Koer (2). Although, as the learned Judge says, no proposal 
was made for amending the form of, the suit, we think he might, 


(1) 11 Moore’s I, A., 7. (2) Ib., 468. 
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xpenses, if the plaintiff should be found to be entitled to 
, and that this should have been done instead of the suit 
‘dismissed. No leave being reserved to bring a fresh suit, 
ffect of the dismissal is to bar the right of the plaintiff, 
1 is too great a penalty for a mistake in the form of the 

We think the suit should be remanded for re-trial, fresh 
; being framed in accordance with this judgment; and that 
arties should bear their own costs of this appeal. 


Case remanded. 
torney for the plaintiff: Mr. Hart. 


torneys for the defendant; Chandra Mohan Sur: Messrs. 
2 and Bose. 


we Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Markby. 
In tHe aoops or RAM CHANDRA DAS, Deocraseo. 


Fees’ Act (VII of 1870), Sched. J, cl. 11—Letters of Administration, 
payable for—Debts due by Deceased— Letters limited to collect Rents. 


fee payable for letters of administration, under Act VII of 1870, Sched. I, 
sto be calculated on the amount or value of the property in respect `of 
he letters are sought, without deducting therefrom the debts due by the 
1. f ‘ 

‘e letters are granted limited for the purpose of collecting the rent of a house, 

y is to be assessed on the value of the house. 
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' (2). A house, No. 23, Babooram Seals lane in Calcutta, _ 
which i$ occupied as thé family dwelling-house, but which is ae 
dewatar property, having been dedicated by the grandfather © 
of the deceased to the family idol. 

(3). A garden-house at, Surah in the 24-Pergunnas, valued 
at Rs, 8,000, and which’ stands mortgaged for Rs. 7,000 and 
interest. 

- (4). Qutstandings and stock-in-trade valued at Rs. 16,000. 

On the other hand there are, it is alleged, debts (other than 
the mortgage-debt) due by the estate, amounting to Rs. 15,000. 

The widow, with the consent of her adult sons, has obtained 
letters of administration of the property of the deceased, limited 
for the purpose of collecting the rent of the house, No. 71, 
Bentinck Street, and the outstandings due to the estate, and 
also limited for the purpose of selling the garden-house at 
Surah, and paying off the morteage-debt. 

In fixing the amount of the ad valorem fee chargeable under 
cl. 11, Sched. I of the Court Fees’ Act, I propose to ex- 
clude the house in Babooxam Seal’s Lane (1), and to deduct 
the amount die on the mortgage of the garden-house at Surah 
from the value of the house. 

The following questions have been submitted on behalf of the 
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widow :— 

lst.—Whether allowance should not be made for the debts 
ue by the estate ? 

2nd.— Whether the ad valorem fee should be charged on the 
value of the house in Bentinck Street, or on the rent there- 
of? 

As tothe first question it has been decided that allowance 
should be made for a mortgage-debt—JIn the goods of Peter 


(1) See Financial Resolution No. 2004, 
dated 14th July 1870.“ In the exercise 
of the power vested in him by s. 35 of 
the Court Fees’ Act, 1870, the Gover- 
nor-General is pleased to remit in the 
whole of British India the fees charge- 
able under Sched, I, art. 11 of the 
said Act in respect of probate of wills 
or letters of administration in so far as 


such wills or letters of administration 
relate to property which a deceased per- 
son was possessed of or entitled to not 
beneficially but as a trustee for any other 
person. Provided that this remission 
shall not extend to cases in which a 
trustee has the power of appointing or 
otherwise conferring a beneficial interest 
in the said property.” 
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Innes, deceased (1); but that decision does not apply to any othe: 


iw mug cocns kind of debt. In England debts due by an estate are include: 
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in the amount on which probate duty is charged, but a refun 
may be afterwards obtained in respect of debts which have beer 
actually paid on proof of payment thereof. This is specially 
provided for by s. 51 of 55 Geo. III, c. 184; but there is n 
similar provision in the Court Fees’ Act. 

The second question depends upon whether the house in Ben 
tinck Street, or the rent thereof (to the collection of which th 
letters of administration are limited), is to be considered a 
forming, within the meaning of the words in Sched. I, “ th 
property in respect of which the probate or letters of certificat 
shall be granted.” These words, it appears to me, refer to pro 
perty in esse at the time of the grant of probate or letters o 
administration, and not to income to be derived from propert: 
in futuro. In this view the question would resolve itself int 
this, whether or not the letters of administration granted in th 
present case are, in the form in which they have been grantec 
in respect of the house itself? If not in respect of the hous 
itself, then no fee either on the value or the rent of the hous 
would be chargeable under the provisions of the Court Fees 
Act. If it should however be considered that the rent, and no 
the valué of the house, is liable to the ad valorem fee, it will b 
necessary to determine upon what amount of rent it should b 
charged. The amount of rent may fluctuate, and the house ma’ 
not always be tenanted. In addition to this the letters of ad 
ministration, though limited as to the power conferred thereby 
are unlimited as regards the period of duration. Itis, therefore 
impossible to say how long the rent may be received thereunder 
Contingencies, as the death of the administratrix, or the parti 
tion of the property, &c., may at any time put an end to th 
letters of administration. But on the supposition that non 
of these contingencies will arise, and that the minor sons will al 
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probably would be to charge the ad valorem fee on the aggregate 
amount of rent calculated up to the day on which the youngest in m 
son will attain his full age,” Cu 





The Advocate-General (Offg.), on behalf of Government, sub- 
mitted that, as to the Bentinck Street house, the fee was pay- 
able on the value of the house. The Court Fees’ Act contains 
no provision for an allowance in respect of debts due by the 
estate. The words used are “the amount or value of the pro- 
perty,” whereas in the English Act the words are “ estate and 
effects.” There is no authority for the proposition laid down 
in the case of—In the goods of Peter Innes (1). ‘With regard to 
the premises in Babooram Seal’s Lane, I need only refer to the 
remarks of Peel, C.J., in Sib Chunder Doss v. Sib Kissen 
Bonnerjee (2) as to their being a beneficial residue in the nature 
of a resulting trust for the endower and his heirs; but the letters 
being limited to the house in Bentinck Street, it will be unneces- 
sary to enter upon this point. 


Mr. Phillips for the widow contended that the debts ought 
to be deducted. The justice of such a deduction is recognized 
in England; the Indian Act, it is true, contains no express re- 
cognition; but s 38 of the English Act 55 Geo. III, e. 184, 
provides that probates or letters of administration shall not be 
granted without an affidavit that the estate and effects of the 
deceased “ without ‘deducting anything on account of the debts 
due and owing from the deceased are under the value of a certain 
` sum to be therein specified,” which seems to show that the Legis- 
lature. thought it negessary to expressly exclude deduction of 
debts in the affidavit upon which the assessment is based. Then 
in s. 40 provision is made for a refund in case of too high a stamp 
duty being paid. The words“ amount or value” are ambigu- 
ous, but the more natural construction of ‘ value” is the net 
value after deducting debts, and the case of In the goods of 
Peter Innes (1) supports this construction. (Couch, C.J.—The 


(1) 8 B. L. Rọ, App. 43. (2) 1 Boul., 70. 
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debts are not charged on any partir 


Granota comes to his hands. If the debts are 


case of an insolvent estate, the only 
the fund available for creditors, whic] 
have intended. -As to the house, ` 
quires by virtue of the letters is the ri; 
cannot deal with the house itself in 
perhaps hardly be termed property, a 
right which may be put an end to at 

entitled taking out general letters of 
incapable of valuation, and therefore 
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and 80 applied that letters of administration are necessary. 1872 
It is impossible to read the. words as meaning the amount or TF tHmcoons 
value after deducting’ the debts due by the deceased. What Canon 
has been done in England leads to the.same conclusion. The 
words in the schedule of the English Act are not precisely 
the same as the words in this Act, but they are substantially 
the same, “estate or effects of the deceased,” with the addition 
of the exception which has been introduced here by the Finan- 
cial Resolution mentioned in the reference. It was considered ° 
necessary to make an express provision in the English Act 
for a return of duty in respect of the portion of the property 
which is applied towards the payment of debts. It may be 
thought to be a hardship that in this country that should not 
be allowed, It might be better that it should. The matter 
_ may have been in the contemplation of the Legislature in India 
when this Act was passed, and the Legislature may have 
thought it was not proper to allow a deduction on account 
of debts, or it may be that the matter was not thought 
of at all. We have nothing to do with that. We are not to 
make the law but to put a construction upon the language 
which the Legislature has used, and we think the fee must be 
paid in respect of the value of the property, without deducting 
the amount of the debts to be paid out of it. 
‘The second question is, whether the ad valorem fee should be 
charged on the value of the house in Bentinck Street, or on the 
eA rent of it? Mr. Phillips was obliged to admit that the duty 
must be paid either on the value of the house, or on nothing 
at all. The parties may obtain letters of administration, and 
have the benefit of them for the purpose of receiving the rent 
for an indefinite number of years (for there is nothing to pre- 
vent that), and not pay any duty at all. That almost shows 
that such a view of the Act is wrong. The letters of adminis- 
tration are granted in respect of the house ‘and of the property 
in it, but they are limited to the particular purpose of receiving 
the rent. The administrator is precluded from dealing with the 
property in any other way than simply to receive the rent; still 
the administration is in respect of the property. To say,that 
the right to receive the rents is to be considered as property 
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in- respect of which there is to be administration is absurd. 


soops The right to receive the rent is incidental to the property in 
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the house. We think the right way to assess the duty is to 
take the value of the house, and upon that the ad valorem fee 
ought to be paid. 


Government Solicitor: Mr. Chauntrell, 


Attorneys for the administratix: Messrs. Beeby and Rutter. 





[APPELLATE CRIMINAL.] 


Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice L, S. Jackson, 
and Mr, Justice Macpherson. 


QUEEN v. AMIR KHAN AND OTHERS (APPELLANTS).* 


Jurisdiction—Act XI of 1857—Act XVII of 1862, s. 4— Waging War against 
the Queen—Abetment—Penal Code (Act XLV of 1860), s. 121—Code of 
Criminal Procedure (Act XXV of 1861), s. 28— Warrant of Arrest under 
Reg. TIL of 1818—E fect and Weight of Evidence, 


Where the prisoner was charged with having, at Calcutta, abetted the waging of 
war against the Queen, and was tried at the Sessions Court of Patna, it was held 
that the Court of Sessions at Patna had jurisdiction to try him, because he was a 
member of a conspiracy, other members of which had done acts within the district 
of Patna in pursuance of the original concerted plan, and with reference to the 
common object. The Court of Patna had jurisdiction also, because the prisoner 
had sent money from Calcutta to Patna by hundis, and, until that money reached 
its destination, the sending continued on the part of the prisoner. 

The Governor-General, in issuing a warrant of commitment under Regulation ITI 
of 1818, does not in any way act judicially or as a Court of Justice, nor is he to be 
considered as having adjudicated that the person, placed under personal restraint, 
had been guilty of some specific offence. The proceeding is not in the nature of 
a conviction of the person placéd under restraint, therefore the person so placed 
under restraint cannot, in any future proceeding taken against him, plead that he 
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Pir Mahomed, Amir Khan, Hashmadad Khan, Mobaruk Ali, 


Tobaruk Ali, Haji Din Mahomed, and Aminuddin, were, on the 
27th March 1871, committed by the Officiating Magistrate of 
Patna to take their trial at a special sessions to be held on the 
lst May 1871. l 


The Officiating Magistrate drew up thirteen different charges 
against the prisoners with different heads or counts :— 


The first was against Pir Mahomed: that he, in or about the years 
1862, 1863, 1864 and 1865, and also in or about the years 1866, 1867, 
1868, and 1869, at Dinapore, abetted the waging of war and attempted 
to wage war against the Queen, and thereby committed offences punish- 
able under s. 121 of the Indian Penal Code. 

The second was against Amir Khan, Hashmadad Khan, and Mobaruk 
Ali: that they, in or about the year 1867, at Patna, abetted the waging 
of war and attempted to wage war against the Queen, and thereby com- 
mitted offences punishable under s. 121 of the Penal Code. 

The third was-against Pir Mahomed and Mobaruk Ali: that they, in 
or about the year 1867, at Dinapore, abetted the waging of war and 
attempted to wage war against the Queen, and thereby committed 
offences punishable under s. 121 of the Penal Code. 

The fourth against Amir Khan alone, under fourteen different heads, 
charged that he, in or after the month of May 1861, in or about 
the year 1862, in or about the year 1863, in or about the year 1864, in 
or about the year 1866, in or about the year 1869, at Calcutta, abetted 
the Waging of war and attempted to wage war against the Queen, 
and thereby committed offences punishable under s. 121 of the Penal 
Code. . ` 

The fifth was against Hashmadad Khan: that he, in or after the 
month of May 1861, in Calcutta, and in or about the years 1862, 1863, 
1864, and 1867, at Patna, abetted the waging of war and attempted 
to wage war against the Queen, and thereby committed offences punish- 
able under s. 121 of the Penal Code. 

The sixth was against Mobaruk Ali: that he in or about the years 
1863, 1864, 1865, 1866, 1867, and 1868, at Patna, and in or about the 
years 1864, 1866, and 1869, at Delhi, abetted the waging of war against 
the Queen, and thereby committed offences punishable under s. 121 of 
the Penal Code. 

The seventh was against Tobaruk Ali: that he, in or about the years 
1864, 1865, 1866, 1867 and 1868, at Delhi, abetted the waging of 
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against Tobaruk Ali and Aminuddin: that they, in 
366 and 1867, at Delhi, abetted the waging of war, 
rage war against the Queen, and thereby committed 
inder s. 121 of the Penal Code. 
tinst Aminuddin : that he, in or about the years 1862, 
366,'1867 and 1868, at Delhi, abetted the-waging of 
mn, and thereby committed offences punishable under 
Code. 
gainst Haji Din Mahomed : that he in or about the 
364, 1865, 1866, 1867 and 1868, at Rawul Pindee, 
of war against the Queen, and thereby committed 
nder s. 121 of the Penal Code. 
| twelfth were against Haji Din Mahomed and Pir 
, in or about the year 1866, at Dinapore, abetted the 
ittempted to wage war against the Queen, and there- 
38s punishable under s. 121 of the Penal Code. 
s‘against Tobaruk Ali: that he, in or about the year 
aged war, abetted the waging of war, and attempted 
the Queen, and thereby committed offences punish- 
the Penal Code ; and that he at Mulka prepared to 
intention of either waging war or being prepared to 
3 Queen, and thereby committed an offence punish- 
the Penal Code. 
gainst Amir Khan was amended by the. 
t the trial. In the first two counts he was 
ag, during or about the month of September 
abetted the waging of war, or attempted to 
the Queen, and thereby having committed an 
> under s. 1 of Act XI of 1857 (1), and 
nee of the Court of Session. In ten succeed- 
charged with having, during or about the 
362, during or about the month of September 
during the months of January, February, 
1864, on or about the 13th June 1866, and 
e month of July 1869, at Calcutta, abetted the 
: attempted to wage war against the Queen, 


(1) See Act XVII of 1862, 3, 1, 
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and having thereby committed offences punishable under 
s. 121 of the Penal Code, and ‘within the cognizance of the 
Court of Session. 

Amir Khan had been arrested in Calcutta, on the 10th July 
1869, under a warrant of the Governor-General in Council, 


issued under the provisions of Regulation III of 1818. He was ` 


kept in confinement at various places till the 20th of Janu- 
ary 1871, when he was ‘released, and again arrested under a 
warrant of the Officiating Magistrate of Patna, dated the 4th 
January 1871. Under that warrant he was removed to Patna, 
and there put upon his trial with the other prisoners, who had 
likewise been imprisoned under the provisions of ‘Regulation III 
of 1818. 

The prosecution attempted to make out the charge of conspi- 
racy against Amir Khan by proving (among others) the following 
facts, by the evidence of accomplices : :—That the North-West 
frontier of India has been in a state of warfare since the 
year 1827, when Syad Ahmed, at the head-of a body of 
fanatics, fought with the Sikhs; that fighting has been going 
on down to the present day under various leaders, and has 
for many years past been directed against the British Govern- 
ment, between whose troops and the fanatics there have been 
several fights; that these fanaties receive support by voluntary 
conitributions.of money, and recruits come to them from several 

laces in Bengal; that the money from Bengal is sent, by 
hundis or in cash, in the first instance to Patna, whence it 
is forwarded to the frontier; that at Patna the movements 
of the conspiracy were directed by Fyaz Ali, Yahiya Ali, and 
Harhat Hossein, who were said to be the chief agents of the 
malcontents; that Amir Khan ‘was a disciple of the leading 
fanatic, and at one time entertained jehadis at his house in 
Patna; that Amir Khan was in the habit of living at his 
house in Patna with his family, except when he came to Calcutta 
on account of his business; that he attended a musjid at Patna, 
where jehkad was regularly preached; that he directed his 
- trading agent, Amir Khan of Pubna, to collect zekat, and that 
his agent did collect sums of money, and that he sent these 
moneys to Yahiya Ali, the head of the conspiracy at Patna, 
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and Ahmadulla, of Saduttpore, who acknow 
them; that one Kazi Mian Jan, an inhab 
Zilla Pubna, was concerned in the conspira 
one of the agents for the collection and tr 
for jehad purposes; that one Daimulla, a d 


‘Jan, paid Mian Jan zekat and fitra ever: 


occasion took Rs. 200 (Rs. 125, his own 
given to him by Kazi Mian Jan) by Mian J 
it over to Amir Khan of Pubna; that Kaz 
was searched by Nabakrishna Ghose of the 
time in February 1864, and among a vast 
ence found there, were three letters whic 
come from Amir Khan, the prisoner, to K 
accordingly, Nabakrishna proceeded to 
Mian Jan and his brother Kazi Murad. 
Major Parsons, District Supgrintendent o: 
and these two, with others, proceeded to 4 
business, and from what passed there, Amir 
that these letters were explained to Amir 
asked if he wrote them, and was called upo: 
in his books of the transactions mentioned i 
Khan pointed to one of his munshis, Mc 
written the letters, and being able to show 
Mosahib Ali admitted having written the 
wrote them by his master’s orders, and pot 
that a‘sum of Rs. 200 was received by Y 
Ali, through Asad Ali, the son-in-law of A: 
of which was announced to Kazi Mian Jar 
on account of the balance of the price of b 
as was used in the letter NIA from Amir 
It was contended by the prosecution that 
money for the support of jehad, and that « 
were used in the account books of Amir I 
were marked L1, M1A, and N1A, and we) 
(Translation of Exhibit L] 
My pear Suerxe Sanis,—After complime 


happy interview, which is the sole object of 1 


to you that; thanks to God, I am all right 
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through God’s favor, and I pray to him every moment for your good 
health, Your kind note containing (your) happy news, and asking 
about the transmission of a hundi for Azimabad to Harkhola, came 
to hand by post, and I learned the contents thereof, My friend, 
whatever sum of money you wish to send to Azimabad, you can 
lodge at the firm of Amir Khan Sahib in Nazirpore, Pubna, and 
in lieu thereof get a hundi drawn out in favor of (ba nam) Zarawar 
Khan, and send it in to Azimabad, or you can send it to me, and I will 
forward it from here to Zarawar Khan Sahib. If this cannot be done, 
get a bundi drawn out on the mahajans (or the banker,) of Hatkhola, 
and send it tome. On receipt of the hundi I shall realize the amount 
and remit it to Zarawar Khan Sahib at Azimabad., Rest assured. 

Dated 8th Zikadi 1278 (8th May 1862), Thursday, from Calcutta. 

(Translation of Exhibit M1.) 
(Envelope.) 

God willing, this envelope having reached Comarcolly, should reach 
the Khan Sahib (who is kind to his friends) Kazi Abdulla Khan, alias, 
Mian Jan. May God increase his favor. - 

Comarcolly, dated the 3rd Zilhigga 1278 Hijra. (2nd June 1862.) 

From Amir Khan, Calcutta. 
Post marks—-Calecutta, 2nd June 1862. ae 3rd June 1862, 
Comarecoily, 4th June 1862. 
Bearing 1 anna. 
; (Translation of Exhibit M1A.) 

My prar Kaan Sante, — After compliments and wishes for a happy 

intérview, which is the chief object of friends, I have to inform you 

baat your letter, with two hundis for Rs. 125, written by Amir Khan 
of Pubna, on account of the sale of books, came to hand by post, and 
I was thereby highly obliged. My friend I have sent the said amount 
to Azimabad through (marfat) Zarawar Khan Sahib. Rest assured by 
all means. 

I conclude with best wishes. 

(Translation of Exhibit N1.) 
(Envelope.) 

‘ God willing, this envelope having reached the Moonsiff’s Court at 
Comarcolly, should reach my friend Kazi Abdul Rahman Sahib, 
&e., &e. 

i Comarcolly Moonsiffs Court. 

From Amir Khan, Calcutta. 
Dated the 8th Rubi-oolowal 1278 Hijra (14th September 1861.) 
6 
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Bearing. 
Post marks—Calentta. Comarcolly, 17th September. 
(Translation of Exhibit N1A.) 

My ‘pear Kazi SAHIB, &c. &0.,~—-After compliments and wishes 
for ahappy interview, which are more than I can speak and write, 
I have to state that, thanks to God, the news of this place is all 
right, and I always pray to him for your good health, Your kind 
letter containing (your) bappy news, with a hundi for Rs. 200 on 
account of the sale of books for transmission to Azimabad, dated 
the 8rd Rubi-ool-owal, came to hand by post under a registered 
cover, and I fully learned the contents, May you be ever so kind 
and live well and in good health. As you have sent a hundi, I 
have given credit for it in the Azimabad account. God willing I shall, 
as desired by you, write about the remittance to Azimabad, Rest 
assured by all means. Two days before I had the pleasure to receive 
from you a kind note, dated the 2nd Rubi-ool-owal. This I write for 
your information. 

Dated the 8th Rubi-ool-owal 1268 Hijra (14th September 1861.) 

At the trial Mir Mahomed and Hashmadad Khan were ac- 
quitted and released. As to Amir Khan, the Sessions Judge, 
differing from three of the four assessors, found him guilty on 
the first head of the amended charge, and sentenced him to 
transportation for life and to forfeiture:of all his property. The’ 
Judge, differing from three of the assessors, also found Amir 
Khan guilty on the third head of the amended charge (1); but 
the Court did not pass any separate sentence, as he had been 
already sentenced on the first head of the charge. The other 
prisoners, Mobaruk Ali, Tobaruk Ali, Haji Din Mahomed, and 
Amiruddin were also convicted, and sentenced to transportation 
for life, and forfeiture of all their property. 

The prisoners appealed to the High Court. 


The appeal of 
Amir Khan was heard separately. a 


(1) The first and third heads of the 
amended charge were as follows :— 

1st.—That he, during orabout themonth 
of Sept. 1861 A. D, at Calcutta, abet- 
ted the waging of war against the Queen, 


and that he has thereby committed an , 


offence punishable under s. 1 of Act XI 
of 1857, and within the cognizance of 


the Court of Sessions. 3rd.—That he, 
during or about the month of May 1862 
A. D. at Calcutta, abetted the waging 
of war against the Queen, and that he 
has thereby committed an offence punish- 
able under s. 121 of the Indian Penal 
Code, and within the cognizance of the 


Court of Sessions, 
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Mr. Anstey and Mr. Ingram for Amir Khan. 187 O 
i i QuErN 
The Advocate-General and the (offg.) Standing Counsel for Aum Kuan. 


the Crown. 


Mr. Anstey.—There is no direct evidence except that of 
accomplices uncorroborated. Confessions extorted are no evi- 
dence. This rule is not peculiar to English law. There is no 
difference in this respect between confessions out of Court and 
those made in Court. 

The only dvert act relied upon against Amir Khan was 
committed in Calcutta, if anywhere. This is a vital objection, 
not one of form. The trial took place at_ Patna, in conse- 
quence of an opinion expressed by two Judges of this Court, 
Phear and Macpherson, JJ., that one of the’ acts took place 
out of Calcutta. Amir Khan was in Calcutta, but was seized 
and taken away to Patna. He was entitled to be tried by a 
jury and a Judge of this Court, and to be heard on all the 
charges under the law obtaining in Calcutta. Every act done 
at Patna could at best be an abetment of the original offence, 
viz., the waging of war. The charges of actual conspiracy 
were abandoned. What he has been convicted of, are acts 
done by him only, and not for acts of conspiracy. 

The second objection may be expressed in the maxim nemo 
debet bis puniri. The Government had two courses open to them; 

„the one under Regulation IIT of 1818, and the other an ordinary 

4 prosecution under the Penal Code. The Government elected 
the former. They thought fit for two years to proceed under 
this Regulation, and not under the Penal Code. During the 
whole of that time they kept Amir Khan in imprisonment. 
On appeal before Phear and Markby, JJ., from the order of 
Norman, J., refusing a writ of “habeas corpus (1), Phear, J., 
said of the Governor-General’s warrant:— It is equally 
clear that the warrant is not a warrant of arrest. It is a 
warrant of commitment, reciting that which is by virtue of 
the Regulation equivalent to a conviction” (2). If it was equi- ` ; 
valent to a conviction, the maxim nemo debet bis puniri applies. 


(1) Jn the matter of Amir Khan, 6 B. D. R., 392. (2) Ib., 468. 
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1871 The appellant was entitled to plead autrefois convict. ` It was 
Queen in evidence before Mr. Prinsep that Amir Khan had been 
Amie Kuan, arrested, and had undergone his punishment for certain offences ; 
that he had been discharged; and that he had been re-arrested 
upon charges relating to acts committed between the years 1861 
and 1867. It is not pretended that he committed any offence 
between the arrest on the 10th July 1869, under the warrant of 
the Governor-General, and his being put in jeopardy before the _ 
: Officiating Magistrate of Patna. The proceeding under Regula- 
i tion III of 1818 is similar to a proceeding by a Bill of Pains 
and Penalties as in the case of Bishop Atterbury (1). 
The Acts of Parliament, 9 Geo. I., cc. 15, 16, and 17, 
were passed in consequence of the opinion stated in that case. 
The objection whs taken on the part of the noble Lord that 
there would be injustice if Parliament gave judgment and 
‘passed a Bill of Pains and Penalties, and yet such judgment 
could not be pleaded as autrefois convict or acquit in the ordi- 
nary Courts of Justice (2). Phear, J., correctly describes the 
warrant under which Amir Khan was arrested. In fact, the 
Government elected their own remedy. The prisoner is entitled 
to plead autrefois convict, and on his behalf I tender now the 
plea which was rejected by the Sessions Judge. 
A third preliminary objection, which is a formal one, is that 
the Magistrate issued a warrant without any evidence before him. 
He had no jurisdiction even if the offence was committed out 
of Calcutta, for the depositions were not taken before the T 
of January 1871, whereas the warrant, which was issued upon 
them, was dated the 4th January, 7. ¢, the day preceding that  \ 
on which the depositions were taken. 


(1) 16 How. St. Tr., 323. species of treason, and particular overt 

(2) At p. 515.—“ It is a rule both in acts of such treason should be alleged, 
law and reason that nemo bis puniri debet as buying arms, and listing men for the 
pro eodem dehcto, and yet that may Pretender, and the overt acts should be 
happen to be tho Bishop’s case. For the proved by two witnesses, he might be 
charge in the bill is general; intending condemned and executed for it. For he 
to raise a rebellion, and holding treason- could not plead this bill in bar to such 
able conespondence in order to bring in indictment; becauso the indictment 
foreign forces ; but there is no particular would not be for the same facts, there 
fact charged upon him. Now, if he being no particular ones charged in the 
should be indicted for cither of those bill.” 


oo 
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The genuineness of the letters produced is denied. They were 1871 
not marked when taken, as stated, at Amir Khan’s house after Quzex 
his arrest by the -detectives, who have taken the place of the Ams Kuan. 
former goindas (spies). Thus, a necessary link in the chain 
wholly fails. The trover of the letters did not take place, ex con- 
cessis, until after Amir Khan’s arrest. The house was vacant 
at the time, and, what’ was worse, in the possession of the detect- 
ives, Letters so found ought not to be received in evidence. 

They were proved by the evidence of witnesses who had been . 
under detention and restraint for months and years. One of the è 
witnesses says:—“I was arrested at Hazara, and confined for 

ten months in the Abbotabad jail. J am not now under guard, 

I was when I gave evidence before the Magistrate, but after 

that the guard was removed.” Before the Magistrate he said :— 

“ Tam still under pahra (guard). Iam now living in a com- 

pound. I don’t know whose compound it is. Mr. Reily lives 

in the house. There are constables always on pahra over 

us, There are four constables over us; they watch us. There 

are about 100 of us altogether.” Yet Mr. Reily was not called 

to say whether the witnesses were in a state of terror or not. 

The prisoners were deprived of his cross-examination, and thus 

have been prejudiced in their trial. ‘ 

The Magistrate ought to have tendered a pardon to the accom- 
plices in open Court under s. 209 of the Criminal Procedure Code: 

TR 203 says:— Except as provided ‘in s. 209, no influence, by 

"means of any promise or threat or otherwise, shall be used to 
the accused person to induce him to disclose or withhold any 
matter within his knowledge.” 
` In cases of treason and waging of war against the sovereign, 
no room for conjecture must be left; everything must be certain 
and clearly proved. In Reg. v. Barnardiston (1), it is said 
that no man shall be put in peril of his life on the forced con- 
struction of language or letters. In Bishop Atterbury’s Case (2), 
Sir Constantine Phipps contended that inuendoes, which make 
criminal letters and documents not otherwise criminal, are not 


(1) 9 How. St. Tr, 1383. (2) 16 How. St, Tr, 323. 
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allowed. In Reg. v. Crosby (1), also referred to in Bishop 
Atierbury’s Case (2), Holt, C.J., says :—* Were these papers ever 
so treasonable, they are addressed to none, though the French 
king be mentioned in them, and that the indictment supposes 
them to be contrived for to invite him over,” although the 
evidence was not sufficient for such a supposition, and therefore 
no presumption could be supplied. The detectives imagined a 
cypher, but they could not discover a key, although they have 
been in possession of the books and letters for years. Milk 
may mean gunpowder, Mr. Prinsep, in accepting the key of the 
cypher, has done that which cannot be done.. It has taken the 
prosecution eight years to get up the case from these letters and 
books taken in 1864. The witnesses who pretend to explain 
the correct meaning of certain words and expressions are men 
who have either been convicted of, or have confessed to, taking 
part in disloyal practices. 

In the charges the dates were not specified as prescribed in 
the Code of Criminal Procedure. 

Letters and books have been proved by oral evidence, without 
an effort to produce them. In one case the witness says:—* I 
tore up the letter I received immediately, and my answer I have 
not been able to see.” Yet he is allowed to speak to the contents. 

A witness (Mobaruk Ali) was allowed to say that jehad was 
preached out of a book, which was not produced, and no notice 


was served upon any one: to produce it, and it is not shown ™ 


that Amir Khan was present. The question, “what were the 
contents of the book?” though objected to, was allowed by the 
Judge to be put. 

No plot is shown to exist. The only evidence is that of ap- 
provers. Besides these approvers, no other person is shown 
to have been party or privy to the alleged plot, ` 

Suppose the evidence was not only admissible but untainted, 
it does not establish a connection between orthodox Sunnis 
and the Puritans or reformers, the Wahabis, Amir Khan 
has been to Mecca. Zekat and jehad are the two words used 
by the Magistrate and by the Judge. Amir Khan is shown 


(1) 12 How. St. Tr, 1291, (2) 16 How. St. Tr, 508, 
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to have been a charitable man. His accounts show it. If zekat 
is given at the same time that jehad is going on, it must be for 
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the jehad. Such is the reasoning employed. In Mahomedan Ax Kuaw. 


times all these gifts were collected in one place, which was called 
“ bytalmal.” (Reads who are the objects of charity from the 
Hedaya, Vol. I, p. 53.) Zekat had fallen into disuse; the great 
labor of the Arab, Abdul Wahab, 120 years ago, was to restore 
the zekat In Bombay, in the case of The Queen v. Agha 
Khan (1), Arnold, J., in 1866, held that the collection of zekat, 
although enjoined by the Mahomedan religion, gave no cause of 
action that a Court of Justice could enforce. He recognized 
the legality and the levy of zekat under spiritual compulsion. 


(Reads Sales Koran, c. 2, p. 23; c. 22, pp. 277-278, as to 


the duty of taking up arms against unbelievers. See also 
c. 10, p. 174. Having said all this of idolators, he speaks 
of the Christians in a note to c. 6, p. 115.) What jehad 
is no-one can tell. Its literal meaning is “endeavor.” It may 
be an endeavor to effect a supremacy by a military force, if 
the interpretation wished to be put upon it by some is ac- 
cepted. Suppose the term jehad is applicable to a military 
enterprise, it is equally applicable to the endeavor to ex- 
tend the Mahomedan faith in the time of profoundest peace by 
means of the most peaceful methods. Amir Khan has suffered 
great hardship from the perverted views put forward, in the 
(/Sshape of articles and criticisms, on the subject of the duty of the 
Mahomedans to wage war against the ruling powers. The 
appellant has to cope with the prejudices thus raised against 
him. It is asserted that the preaching or waging of jehad 
must be either strife or Islam, and that jehad in either case is 
making war against the ruling powers. It is not so. There 
is a third class or condition of things under which the preaching 
of' jehad means no such thing, and that is in a land of security. 
British India is not dar-al-harb. The Sikh country would be 
dar-al-harb when it was under the Sikhs, because the Mahome- 
dan religion was kept under subjection by the violence and 
tyrannical rule of the governing powers. This is dar-al-aman, or 


(1) Unreported. 
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the place of security. Abdulla Kowidi, a witness, says—* om 
jehad was against the Sikhs and kafirs (infidels).” When the 
Sikhs passed under the British rule, the British stepped in tc 
protect the Sikhs, their new subjects, so the jehadis fough' 
against the British; but it is clear that they were not treated a: 
rebels, but as prisoners of war. 

Mr. Ingram on the same side.—-In this case seven prisoners were 
tried at the same time, on thirteen different charges, for acts done 
by them separately in different parts of India, and supported by 
different evidence, no common object or design having beer 
alleged or proved. The charges ‘are dissimilar, Tobaruk 
Ali is charged with waging war against the Queen in a foreign 
country, and it is not proved that he is a British’subject; others 
with having abettted the waging of war at Patna; others, again, 
with having abetted it at Calcutta. It was impossible for any 
man to keep in memory the direct line of evidence against any 
one of the prisoners. Where evidence was adduced that would 
have been objected to as to one man, it was received because il 
was good evidence against another. We could have examined 
some of the prisoners as our witnesses; but as they were all 
put upon their trial at the same time, we were deprived of 


, the advantage of their evidence (1). 


All the acts that made up the offence said to have been com- 
mitted by Amir Khan, were committed at Calcutta. In the 
first charge, as to which a verdict of not guilty was entered, he 
was charged with abetting and attempting to wage war at Patna, 
The second charge consisted of seven different acts put in the 
different forms of abetting the waging of war and the attempting 
to wage war, and all were laid as having been committed at 
Calcutta. The rule of English law making conspiracies triable 
in any county where any overt act, in furtherance of the con- 
spiracy, is proved to have been done, therefore did not apply. Ii 
crime is local according to the rule of practice in English law, it 
is still more so in this country, where special provision is made 
for the trial of offences in the district in which the offence is 
committed, and under a code that is complete in itself.’ By s. 26 


(1) See The Queen v. Payne, Iu, Ro 1 C. C. R., 349, 
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of the Criminal Procedure Codé, iť is provided that, “except 
where otherwise expressly provided by this Act, every offence 
shall be enquired into and determined in the district or division 
of a district in which the offence was committed ;” and s. 27 pro- 
vides that, “ when a person shall be accused of the commission of 


any offence by reason of anything which has been done, and óf 


any consequence which has ensued, such offence may be enquired 
into or determined in any district or division of a district in which 
any such thing shall have been done, or any such consequence 
shall have ensued;” and s. 28 says:— The abetment of an 
offence, wherever such abetment shall have taken place, may be 
enquired into or determined-in any district, or division of a dis- 
trict, in which the offence abetted may be enquired into or 
determined by any Court which has jurisdiction to try such 
offence, as if the abetment had been committed at the same place 
at which the offence abetted was wholly or partly committed ; 
or the abetment may be enquired into or determined in any dis- 
trict or division of a district within which the abettor has done 
anything for abetting the commission of such offence.” As to 
the acts charged against him as having been done in 1863, 
1864, 1866, and 1889, in furtherance of an alleged conspiracy, 
he was found not guilty by Mr. Prinsep. The substance of 
the charge against him now is that he sent Rs. 200 and Rs. 125 
‘by means of hundis to conspirators, with a knowledge of 
the purposes for which the money was wanted, The defence is 
that these hundis were on account of commercial transactions, 
and Amir Khan’s books bear this out. The evidence begins 
with acts that occurred 35 years ago. The proceedings were 
opened by the reading of a notice. There was no opening 
speech or statement of facts which the prosecution intended to 
put forward and prove, We labored under great disadvantage 
in not knowing what case we were called upon to meet, or within 
what period the charges were to be limited until the close of the 
prosecution. 

A notice was served on the re on the 23rd January 1871, 
when ‘the trial had already proceeded three days. The notice 
was to produce before the Magistrate, on the 22nd January 1871, 
books and two letters dated prior to 1859. This notice was not 
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sufficient for the final trial. The letters and book mentioned 
in the notice had been in the possession of the prosecution for 
several years. The existence of these letters was only proved 
by the evidence of the convicted felon Mahomed Shafi, who 
was allowed to give secondary evidence of their contents. 
The object of the notice was to enable the prosecution to give 
oral evidence of the book and of the letters. 

The amended charges all relate fo acts said to have been 
committed at Calcutta. The Sessions Court of Patna had no 
jurisdiction to try Amir Khan. The warrant was issued -by 
the Magistrate before any of the depositions were taken: 
[Coucu, ©.J.—The case came properly before the Patna 
Court, as the charge prepared by the Committing Magistrate em- 
braced acts committed at Patna, as well as in Calcutta. You 
do not say that the Magistrate had not the power tocommit. It 
is not necessary to show the entire regularity of the proceedings 
before the Magistrate. You might have applied to this Court 
to send for the record and make the requisite order: you cannot 
now object to the proceedings before Mr. Prinsep.] The learned 
Counsel then proceeded to discuss the merits of the case and 
the evidence. 


The Advocate-General for the Crown.—The case is one that 
rests upon evidence alone. The theory put forward by the 


dəfence, that these kundi transactions were commercial transac- 


N 


tions on account of the sale of books, is absurd, because it is 
proved that there were no book transactions between the parties. 
The theory that the letters were forgeries is destroyed by what 
was said by Amir Khan and Mosahib Ali in Major Parsons’ 
presence. ' 


The Advyocate-General proceeded to read the evidence as 
to acts prior to the year 1861. [Mr. Anstey objected to this 
evidence being gone into.] The evidence has been gone into 
fully on the other side. I read this to show the acts during 
the period covered by the charge, ¿i e. the years 1861 and 
1862; to understand them we must see the history of the case 
and the antecedent facts; I also read it on the ground that, 


` 
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although the Judge has acquitted the prisoner (I am not 
opening these charges), yet the evidence of these witnesses 
can be looked at, because -the Judge, while not disbeliev- 
ing it, rejected it because it was not corroborated; yet that 
evidence will be a corroboration of, and would have a bearing 
on, the two charges on which the prisoner has been found guilty. 
[Mr. Anstey.—That cannot be done; there is no appeal on an 
acquittal. We went into that evidence only to show the con- 
tradictions between the witnesses and the strong objections 
which existed to the whole, and the utter untrustworthiness of 
the evidence on the other charges. Coucn, C.J.—The 
evidence is admissible to explain, particularly when the offence 
charged is a conspiracy.| ` 

Three preliminary objections were taken: the first, that the 
warrants bore date the day before the depositions were taken, 
has already been disposed of; the other two were the removal 
of Amir Khan from the jurisdiction of the High Court, and 
the plea of. autrefois convict. To notice the second first, 
the act of the Governor-General, in arresting and imprisoning 
Amir Khan under the powers vested in him by Regula- 
tion III of 1818, was in no sense a judicial proceeding. 


. Phear J.’s remarks (1) are misunderstood. The word “ deter- 


mined” in that Regulation, in the connection in which it is 
found, meanssimply resolved, and not that a question being raised 


-between the Crown and the prisoner, the Governor-General in 


rs Council has come to a judicial determination on the point. The 


l 


procedure under Regulation IIT is purely ex parte and executive 
in its nature, and in no sense can it be said that a decision on 
the merits of the case has been given under that Regulation. 
Phear J. only says that the warrant is a warrant of commit- 
ment, reciting that which is, by virtue of the Regulation, 
equivalent to a conviction, The act was a proceeding in the 
interests of the State. The preamble to the Regulation 
explains the nature of the proceeding. [Mr. Anstey.—There 
is no mistake about Phear J.’s meaning. At page 476 of the 
Report, he says, after referring to Act XXXIV of 1850, and 


(1) In the matter of Amir Khan, 6 B. L, R., 459, at p. 468, 
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18371 Act IIT ‘of 1858 :—“ The real effect of these Acts is that they 
Quass create and make lawful a new cause of imprisonment, and con- 
Axm Krax. stitute the Governor-General in Council a Court, endowed with 
the fullest discretion to adjudicate such a cause, and with power 
to imprison therefore during pleasure,” which, Lord Coke says, 
means imprisonment for life. <“ It may, indeed, be taken in 
effect that on the present occasion the High Court has enquired 
intothe legality of Amir Khan’simprisonment, and has ascertained . 
. that he is imprisoned under a conviction and commitment of 
a competent tribunal, the warrant of whicli conviction and com- 
mitment is good on the face of it.”] The preamble has the 
words ‘ with a view to ulterior proceedings.” [Coucu, C.J.— 
Was the point argued at the bar whether the Governor-General 
acting under that Regulation is a Court? ] No, the question 
was not argued by me. I only argued that no appeal lies from 
a refusal of a writ of habeas corpus. It certainly was not 
my argument before Norman, J. [Covcu, C.J.—The diffi- 
culty is that the law was laid down in this very man’s case. | 
Norman J. based his judgment on very different grounds. 
There is no reason for saying that Markby J. agreed 
with Phear J. further than in dismissing the appeal. 
Phear J. made those remarks on appeal. The case was 
not, in its nature, an appealable matter. I urged this, but 
the Court gave no decision upon that point. If one Judge 
tefused a habeas corpus, another Judge might have granted it, 
Phear J. dismissed the appeal on grounds of his own. \ 
It can hardly be said that it was the opinion of the Court that N 
the Governor-General in Council was empowered to pass judg- 
ment and sentence, and that those proceedings might be pleaded 
in bar of a trial under the usual procedure. If Phear J.’s 
judgment does decide what it is said to lay down, I maintain 
it is not good law. There is nothing in the Regulation in the 
nature of a judicial enquiry. The preamble and the whole 
Regulation show that it is a statutory power given to the 
Governor-General in Council to imprison persons without a 
judicial enquiry when it is dangerous to the State to let 
them be at large. That Regulation is more in the nature of 
a permanent Statute for the suspension of the Habets Corpus 
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Act whenever the exigencies of the State in the judgment of 1871 


the Governor-General in Council may so require. The same 
might now be effected by the Governor-General alone in the 
form of a proclamation under the Councils Act for a period of 
six months, 

As to the question of the prisoner’s removal from Calcutta, 
and the jurisdiction of the Patna Court, what peculiar right 
had Amir Khan to be tried in Calcutta? There was no birth- 
right, but only the right of residence. Under the statutes of 
William III and An% (1), no evidence can be given in cases of 
treason of acts that transpired, more than three years before 
trial, The Penal Code introduces a new law by s. 121. There 
is no limitation in Calcutta or elsewhere. The offence is the 
same, and the punishment is the same, whether the trial takes 
place in Calcutta or Patna. How, then, was Amir Khan 
prejudiced? The English law does not apply in Calcutta. He is 
a native of Patna, where his family have always resided, except 
on two occasions. He goes and lives there himself whenever his 
business allows him. Calcutta is only a temporary residence to 
such men engaged in trade. He was charged with crimes 
committed at Patna and Calcutta. It is true in the result the 
only overt acts found as proved were committed at Calcutta, but 
all the other charges were pending against him then. The 
accusation was that he was a member of a conspiracy at Patna. 
These charges were afterwards amended by the Sessions Judge. 


‘ [Coucu, C.J.—The offence-is under the ‘Penal Code, and must 


be tried by the Criminal Procedure Code. We cannot decide 
according to the English law of conspiracy. The crime here 
amounts to an abetment of conspiracy. How was the charge 
framed ?] (Reads the charges.) The prisoner was found guilty 
under the first and third heads of the amended charge. Under the 
first, under Act XI of 1857, he would be liable for certain acts of 
abetment of the conspiracy. Under the other, the third head of 
charge, he would upon the evidence come under the definition of 
abetment contained in the Penal Code, s. 107. It really amounts 
substantially to a charge of conspiracy to wage war against the 
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Queen with others, known or unknown, which was afterwards 
abetted, by different overt acts, at different times and places. 
It was a treason of which the focus was at Patna, where all the 
principal acts took place, and where Amir Khan was properly tried 
for such acts. If he was not properly tried there, the Government 
would haye to institute numerous prosecutions all over the coun- 
try for the same conspiracy. In Queen v. Nelson & Brand, 
the Lord Chief Justice in his charge to the grand jury does not 
lay down, as a general proposition of law, that a man has a right 
to be tried in the place where he is arresfed ; but that it would 
be an arbitrary and unwarrantable exercise of authority to 
remove a person from a place where he was arrested and might 
be tried, to another jurisdiction where he might equally be tried, 
if such were done for the purpose of getting the trial before a 
Judge who was known to be more likely to convict, or who 
on conviction was likely to pass a more severe sentence (1). 

These remarks are not at all applicable to this case. But 
he does not impugn the general proposition of law that a trial 
may take place anywhere where overt acts have taken place: 
There is no suggestion that Mr. Prinsep was a severe Judge, 
or a Judge who was likely to convict; but upon other 
grounds the prisoner objected to being tried at Patna. In 
the case of The King v. Brisac (2), it was decided that an 
information at common law for a conspiracy between the cap- 
tain and purser of a man-of-war for planning and fabricating 
false vouchers to cheat the Crown, (which planning and fab-" 
rication were done upon the high seas), is well triable in 
Middlesex, upon proof there of the receipt by the Commis- 
sioners of the Navy of the false vouchers transmitted thither by 
one of the conspirators through the medium of the post, and the 
application there by a third person, a holder of one of such 
vouchers (abillof exchange) for payment, which he there received. 
Tha annlination hv the holder for nawment in London was held to 
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and Amir Khan has been found to have taken part in it. There 
were a great many men to be tried for their joint action, and 
it was more convenient to try them there than here. There 
may be a little hardship, but it is not illegal. Substantially 
and really, the conspiracy is the offence; the overt act is the 
evidence of it according to English law—Reg. v. Best (1), 
King v. Seward (2), and King v. Gill (3). i 

I shall now consider the provisions of the Criminal Proce- 
dure Code, with respect to the offence of abetting under s. 107 
of the Penal Code. That section says:—‘‘ A person abets the 
doing of a thing, who (first) instigates any person to do that 
thing; or (secondly) engages with one or more other person or 
persons in any conspiracy for the doing of that thing, if an act 
or illegal omission takes place in pursuance of that conspiracy, 
and in order to the doing of that thing; or (thirdly) intentionally’ 
aids, by an act or illegal omission, the doing of that thing.” 
Under the second and third branch, Amir Khan has been proper- 
ly found guilty of abetting. Even if the case be not treated as a 
conspiracy, it would be aiding to do a thing, &c., but I put it under 
the second branch. The conspiracy or agreement of several per- 
sons to act together with a common object must be proved, before 
evidence can be given of the acts of any person not in the pre- 
sence of the prisoner. It is said in East's Pleas of the Crown; 
page 96:—* As it happens more frequently in trials for this” 
(i. e., the offence of high treason) “than for any other offence, 
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‘that the acts of some of the conspirators, in the absence of the - 


others, are given in evidence against them, it may be worth a 
more particular enquiry in what manner the rule is applied. In 
this, as in other cases founded in conspiracy, the conspiracy or 
agreement among several to act together for a particular end 
must be established by proof, before any evidence can be given 
of the acts of any person not in the presence of the prisoner. 
And this must, generally speaking, be done by evidence of the 
party’s own acts, and cannot be collected from the acts of 
others, independent of his own; as by express evidence of the 
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knowledge and -approbation of each other’s acts. 
may also be done by evidence of the acts of the priso 
any other with whom he is attempted to be so conni 
curring together at the same time and to the same | 
particular object.” What a concurrence there is he 
the letters of Amir-Khan to Khaja Mian Jan an 
Yahia Ali to the same man referring to the purpose 
the money was transmitted,—in both price of book 
other secret terms are used! When the conspiracy i 
ed, all the acts of the persons engaged in the comi 
taking are-receivable in evidence. Rex v. Horne 

Rex v. Hardy (2), and King v. Stone (3). In a later c 
v. Frost (4), the Chartist trial of 1840, acts previous 
soners’ joining were allowed to be given in evidence 
v. Esdaile (5), the same principle was laid down, an 
trine was carried very far, and a rule on the ground c 
tion was refused. The third head of charge also w: 
tried at Patna. By s, 28 of the Criminal Procedure 
abetment of an offence may be enquired into and t 
Court which would have jurisdiction to try the offen 
The offence here is the conspiracy at Patna. [CoucH, 
offence is waging of war. There was no war in ] 
would be abetment of an abetment which of itself is 
[Macruerson, J.—The prisoner is not charged 


. True, the charge is not put in that specific form, but | 


that the substance of the accusation was conspiracy 
little whether these overt acts are treated as abetn 
conspiracy or as abetment of an abetment of that 
so that the Court could give judgment upon that: 
the entries of these moneys were made in Calcutta 
could be enquired into at Patna, because the abe 
in Patna of an abetment of the offence of wagin; 
comes round very nearly to the English law. If th 
men to be tried for abetting in various ways and 
(1) East’s Pleas of the Crown, 98, (4) 9 C. & P., 129, 
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s with one common design, they are guilty of acts of abet- 
of the principal offence. 
nust call atténtion to another part of the case without making 
tinct point of it, viz., the acquittal on several charges. These 
ittals were on the ground that they were supported by the 
nce of accomplices who were not corroborated, although the 
‘e believed the witnesses, but he thought he was bound by the 
that required corroboration of the evidence of an accomplice. 
Court can look into that evidence to see Amir Khan’s connec- 
with the conspiracy, and in confirmation of other evidence. 
jou, 0.J.—Does not that evidence require corroboration 
'e we look at it? ] Your Lordships can read it and say whe- 
it is not sufficient evidence on collateral points. Suppose 
udge cautions the jury properly against the danger of believ- 
uch evidence, but notwithstanding such caution, the jury 
ve the evidence, they may act upon it, and their verdict can- 
e set aside; so if the Judge believe it, why may he not act 
it? [Coucu, C.J.—Suppose that to be so, we are not bound 
lieve, because the Judge might have believed. We shall 
‘re corroboration. This is merely a rule of practice as to 
weight should be given to the evidence of an accomplice. ] 
Judge has treated it as a stringent rule of law binding on 
without allowing him to exercise his discretion as to the 
tance or rejection of the evidence of any particular witness if 
witness was not to be depended on. He rejects evidence 
1 he evidently believed. [Coucu, C.J.—Do you mean to 
hat one can act upon evidence not corroborated, and which 
assessors have disbelieved?]| Yes, corroboration is not neces- 
[Coucu, C.J.—We should be setting a bad example. | 
osing it to be even a rule of law, and not one of practice 
ly, it would not exclude the evidence as to collateral 
ws. In Zhe Queen v. Stubbs (1), it is laid down that “ it is 
rule of law but of practice only that a jury shall not convict 
e unsupported testimony of an accomplice. Therefore, if 
y choose to act on such evidence only, the conviction cannot’ 
iashed as bad in law.” So tooin The Queen v. Elahi Bax (2), 
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1871 it was laid down that “a conviction founded upon the uncorro- 
Qtee borated evidence of one or more accomplices alone is valid in 
AM Arn law.” ` ‘ . ` i 
(After stating the facts and circumstances, as already stated 
to show Amir Khan’s connection with the conspiracy, the 
Advocate-General proceeded) :—The letters in Reg. v. Barnar- 
diston (1) were totally different from the letters in this case. 
They were in plain ordinary language, and had a natural mean- 
‘ ing of their own, but it was attempted to make them treason- 
able by strained meanings of words and expressions employed 
in them: but the letters here were not reconcileable with any 
natural meaning, or with any theory of commercial business, 
and could’ only be understood by those who understood their 
‘real and secret meaning. i f 
Whether the true doctrine of the Koran and the Mahomedan 
religion be to make war against the British Government or not, 
does not touch the question of Amir Khan’s guilt or innocence. 
It is proved that certain persons consider such war a religious 
duty, and that. fights have taken place between them and the, 
British troops, and Amir Khan has done acts to abet such 
waging of war. 


Mr. Anstey in aly: —The evidence as to the earlier matters 
being disbelieved by the Judge, the prosecution is reduced to 
the solitary, case of the three hundis which rests:on the most 
dangerous of all kinds of evidence. It seems to have escaped 
the attention of my learned friend that neither Nabakrishna x 

Q Ghose nor Major Parsons was present at the arrest of Kazi y 

Mian Jan, or knew anything about his arrest. $ 

The only evidence is that of approvers and accomplices, and 

of these moreover some were prisoners and convicted felons, . 

and many had received rewards and remissions of parts of 

their punishments from Government. The account books do 

show the sale of books and also -of salt, but the persons to 

-whom those sales purported to have been made, and who ought, 

in fairness to the defendants, to have been called by the prones t 

cution, were not so called. 


a 


(1) Case No. 186 of 1866. 


N 


VOL, 1X] HIGH COURT. 59 


The consideration of treason is apparently omitted from the 1871 
Penal Code from design. Abetment seems to have been intended  @wgen 
to take its place. Abetment has taken the place of conspiracy. Awi Kuan. 
The learned Advocate-General says there may be an abetment 
of an abetment. Such an interpretation of the law ought not 
to be allowed. If abetment of abetment is allowed, why 
should it not be allowed to go on from 1861 to 1871, and then 
to 1881, and so on to eternity, generation after generation ? 

The Advocate-General’s view of The Queen v. Elahi Bax (1) is oa 
imperfect. The accomplice knows all the secrets and facts, and 
has only to name persons to destroy them; that is the reason 
Lord Abinger gave, Sir Barnes Peacock gave, and Mr. Justice 
Jackson gave, for discrediting an accomplice. Here evidence 
was given under the pressure of fear and under a hope. 

This last remark is applicable to nearly all the witnesses. 
Confessions drawn by promises of favor are not receivable, 
but these were obtained by artifice, promise, &c. It rests with 
those who bring such confessions into Court to show that there 
was no influence exercised over the mind of the witness. The 
Judge says the Code of Criminal Procedure has been violated ; 
yet he has received and given full effect to such evidence. If 
, „it is a rule of practice, it is a rule of law. It is the same thing 
to a Judge, though it may be open to a jury to act upon such 
evidence. In this case itis a rule of law, and not of practice, 
see s. 28, Act II of 1855. That Act must be read in pari 
; materia with the Penal Code. It was not in the discretion of 
/ the J udge to take into consideration the evidence not corro- 
borated. ° 

It appears from a pamphlet report of the arguments that 
thé learned Advocate-General argued that the sole jurisdiction 
was with the Governor-General, and the-case was concluded, 

[The Advocate-General.—I have said that I did not argue the 
point. The argument did not turn upon that question at all. 
It is a mistake in the report. | 


Covcn, C.J.—In this case the appellant, Amir Khan, has 
been convicted by the Sessions Judge of Patna of the offence of 


* (1) 16 How. St. Tr, 323, 
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‘ers vested in them under the Code of Criminal Procedure 
ld give to the Sessions Court at Patna jurisdiction 
the accused, Amir Khan, not only for.the offence whi 
charged to have been committed contrary to the provisio 
he Penal Code, but also for the offence under Act XI 
7. In order to see whether there was jurisdiction, we m 
: to the provisions of the Code of Criminal Procedu: 
26 of that Code provides that, “except where otherwi 
ressly provided by this Act, every offence shall be enquir 
and determined: in the district in which ‘the offence w 
mitted: provided that nothing in this section shall exem 
‘opean British subjects from being tried and convict 
we the Supreme Courts of Judicature for offences committ 
ond the local limits of such Courts.” Then comes s. 27, whi 
snot apply here; and the next section, which is applital 
he present case, is s. 28, which provides that “the abetme 
in offence, wherever such abetment shall have taken pla 
- be enquired into or determined in any district, or divisi 
i district, in which the offence abetted may be enquired ir 
determined by any Court which has jurisdiction to try su 
nee, as if the abetment had been committed af the sar 
xe at which the offence abetted was wholly or partly co 
ted; or the abetment may be enquired into or determin 
wy district, or division of a district, within which the abeti 
done anything for abetting the commission of such offene 
2 offence of which the accused Amir Khan has been convict 
12e abetment of waging war against the Queen, the act abeti 
ing been committed, and the abettor, therefore, being liable 
punishment for the offence of waging war against the Quet 
orovided by s. 109 of the Penal Code. Now the waging 
: did not take place in the district of Patna; and the p 
this section (28), which: is applicable to the present case, 
latter, which provides that the “ abetment may be « 
red into, or determined in any district within which 1 
ttor has done anything for abetting the commission of 1 
mee.” The abetment charged against Amir Khan v 
t he had engaged in a conspiracy to wage war against 1 
een, which was an offence under s. 107 of the Penal Co 


o 
62 
1871 
QYEEN 
V. 
~- ÅMIR KHAN, 


s 


That section 
thing who inst 
with one or r 
for the doing 
takes place ir 
the doing of 
and of which . 
Court. Now, 
proved to havı 
any act done | 
concerted plan 
the contemplat 
an agent of th 
spiracy and € 
design. This 
Bowes (1), cite 
cited to us t 
has, from the 
settled law ir 
equally applic 
liarity of En: 
general law v 
together, and 
parties done i 
suance of the: 
To apply that 
that Amir K! 


‘Her Majesty, 


one of the pe 
the original co 
object, would 
Amir Khan ; 
done the acts 
he might not 
Thus, the cas 
sions of s 2 


(1) 4 East, 171, 


IX.] HIGH COURT. 


cor having done something for abetting the commission 

ffence within the district of Patna, and that appears to1 
e one and a conclusive answer to the objection taken to t 
_of jurisdiction in the Patna Courts to try Amir Khan j 
tbetment of waging war against the Queen, of which 

seen convicted. I do not think that the offence committ 
oe regarded as'the abetment of an abetment. It was r 
Amir Khan ‘abetted other persons to abet the waging 

; he engaged with other persons in a conspiracy to wa 
and did acts in furtherance of that conspiracy. 

here is another way in which the matter may be regarde 
h equally affords an answer to the objection of want 

diction. In this case the acts of abetment of which t 
ions Court has found the prisoner guilty are the sendi 
1oney on several occasions from Calcutta to Patna, in fi 
mee of the common design that that money should be ma 
fin waging war against Her Majesty. Now, the mon 
received at Patna, and sent by Amir Khan there throu 
lis, as proved by the evidence; and until that mon 
aed its destination, the sending, in point of law, continu 
1e part of Amir Khan;,the money was in the process 
g sent to the persons by whom it was intended to be rece 
ntil they received it at Patna, and there was, in that vi 
he case, a sending of the money by Amir Khan witl 
district of Patna, where he has been tried and convicti 
s on this principle that it has been held, and it is consider 
ed law, that au indictment for sending a threatening let 
be tried either in the county in which the offender sent 1 
r, or in the county in which the prosecutor received 1 
r ; and, in like manner, in the case of a libel or letter c 
ug á challenge, if the letter be sent from one’ county 
her, the trial may take place in either county. That is apy 
e to this case of sending the money, and would, if there v 
an answer to the objection of want of jurisdiction on 1 
ind Ihave previously stated, afford in itself a suffici: 
ver to that objection. In my opinion, therefore, the Co 
‘atna had jurisdiction to try the accused Amir Khan 

offence, of which he has been convicted. 
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hat has been done in the present ease. This disposes of the 
‘st of the two preliminary objections. 

Then the second objection, which was taken by the learned 
oungel ‘for Amir Khan, was that Amir Khan had already 
xen tried, convicted, and punished. 

I am now speaking of these two objections as applying to the 
se of Amir Khan only ; but, in fact, they apply to the other 
‘cused persons as well, and it will not be necessary to repeat 
e remarks which I have to make with regard to Amir Khan’s 
ise when I conie to deal with the case of the others. ' 

With respect to this objection, the learned Counsel relied upon 
e judgment of ‘Phear, J., In the matter of Amir Khan (1). 
he matter was then before Phear, J.,-on the appeal from 
e decision of Norman, J., on an application for a writ of 
tbeas corpus. -The first passage on which the learned Counsel 
lied; and to which he called our attention,’ is to be found at 
we 468 of the Report, where Phear, J., speaking of the warrant 


hich had been issued under Regulation III of 1818, says:— 


It is a warrant of commitment reciting that which is, by 
rtue of the Regulation, equivalent to a conviction.” In a sub- 
quent passage, to be found at p. 476, the learned Judge says, 


ter noticing the -Acts of Parliament and the Regulations: 


ith regard to the power of the Governor-General in Council, 
commit persons and keep them in custody :—‘ The real effect 
' these. Acts is that they create and make lawful a new cause 
imprisonment, and constitute the Governor-General in Coun- 
l a Court endowed with the fullest discretion to adjudicate 
ch a cause, and with power to imprison therefore during 
easure. It may indeed be taken in effect that on the present 
casion the High Court has enquired into the legality of Amir 
han’s' imprisonment, and has.ascertained that he is imprisoned 
ider a conviction and commitment of a competent tribunal, the 
wrrant-of which conviction and commitment is good on the 
ce of it.” It appears’ that iu the present case the commitment 
tually took place on the 10th July 1869; and it is to be 
served that what ‘Phear, J., said was with reference to a 


- (1) 6 B. I. BR. 468. 
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or when such proceeding may not be adapted-to'the nature of 1871 


the case, or may, for other: reasons,’ be -unadvisable or impro- 
per ;-and whereas it is fit that, in.every case of the nature 
herein referred to, the determination to be-taken should proceed 
immediately from the authority of the Governor-General in 
Council; and whereas: the-ends: of justice require that, when 
it may be determined that any person-shall be placed under 
personal restraint, otherwise than in pursuance of some judi- 
cial proceeding, the’ grounds -of such. determination should 
from time to time come under -revision.” ‘The language of 
the preamble points to cases where a commitment may be made 
when there are not sufficient grounds for a judicial proceeding, 
-or when a judicial proceeding may not be adapted to the nature 
of ‘the - case, or when it may be determined that the person shall 
be placed under personal restraint otherwise than in pursuance 
‘of a judicial proceeding. Looking to that. language, I am un- 
able.to see that the Legislature intended that the Governor- 
General, in issuing a warrant of commitment under this Regula- 
tion, was in any way to act-asa-Court of Justice, or to act judi- 
cially, or to be considered as having adjudicated that the person 
placed under personal restraint had been guilty of some specific 
offence; Iam unable to see that this proceeding was at all 
intended to be treated as in the nature of a conviction of the 
person ‘so placed under personal restraint. That is the lan- 
guage of the preamble. Then the other parts of the enact- 
ment are consistent with the preamble, ‘and show again what 
was the intention of the legislative authority by which this 
Regulation was passed. S. 2 says:—‘ When the reasons 
stated in the preamble of this Regulation may seem to the 
Governor-General in ‘Council ‘to require that an individual 
should be placed under personal restraint, without any im- 
mediate view ‘to ulterior proceedings of a judicial nature, a 
warrant of commitment ‘under the authority of the Governor- 
General in Council, and under the hand of the Chief Sec- 
retary, or of one of the Secretaries to Government, shall be 
issued ‘to -the officer. in -whose custody such person is to. 
be placed.” The form of the warrant is next given, and it 
states “ that, whereas the Governor-General in Council, for good 
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and sufficient reasons, has seen fit to determine that (the prisoner's 
name) shall be placed under personal restraint at (the name of 
the place), you are hereby required and commanded, in pursuance 
of that determination, to receive the person above named into 
your custody,” and so on. There is nothing to my mind, 
in the language here used, which points to the proceeding being 
in the nature of a judicial proceeding, or of a conyiction of the 
person placed under restraint. The whole of the Regulation 
indicates that what was intended was what is expressed by my 
lamented colleague, Norman, J., in his judgment, when he 
refused the writ of habeas corpus, namely, that the Regula- 
tion does no more than give to the Governor-General in Council, 
a power analogous to that which the Parliament of the United 
Kingdom exercises when by legislative enactment it sus- 
pends the Habeas Corpus Act. That is more like what the 
proceeding is than what the learned Counsel for Amir Khan 
compared it to; and Markby, J., who sat with Phear, J., 
on the occasion when the opinion I am now considering was 
expressed by -Phear, J., does not appear to have concur- 
red in the view which that learned Judge took of this ques- 
tion. Markby, J., concurred in refusing the writ of habeas 
corpus; but he gave his own reasons for doing so; and I do 
not find that he assented to the proposition which had been 
laid down by Phear, J.; and certainly Norman, J., did not 
take that view of-the matter, because he expressed himself 
quite in the opposite way. After carefully considering the ° 
language of this Regulation, I must come to the conclusion 
that there is not in this case any real ground for the objec- 
tion taken by the learned* Counsel that the accused had 
already been tried and convicted and punished for the offence 
with which he was charged before the Sessions Court at Patna. 
It was said that this proceeding, under Regulation III of 
1818, was like a proceeding by a Bill of Pains and Penalties, 
and we were referred to Bishop Atterbury’s Case (1)in the State 
trials, But there is no similarity in the proceedings. The Bill 
of Pains and Penalties was a conviction by Act of Parliament of 


(1) 16 How. St. Tr, 323, 
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a person for an offence, or an R to thé: offence of’ which 
the person was found guilty certain pains and’ penalties which 
went beyond the common law, and was & bar to a subsequent 
prosecution in respect of the same matter, on the principle that 
a person once convicted cannot be tried again. As I have said, 
when we look to the language of Regulation ILI of 1818, it does 
not attach such consequences to a commitment by the Governor- 
General in Council for good and sufficient reasons. This dis- 
poses of the second of the preliminary obpection: which were 
taken on behalf of Amir Khan. 

It now becomes necessary for us to consider the evidence in 
the case, and see whether that was sufficient to support the con- 
viction. .The offence’ charged being the abetment of waging war 
against the Queen, and the punishment being, as I have stated, 
the punishment which ié to be awarded where the offence abet- 
ted has been committed, it was necessary in the first instance to 
prove the actual waging of war. Although probably little 
doubt could be entertained that war was waged, yet on the trial 
it was necessary that evidence should be given on that point. 


(His Lordship then read the evidence of Mahomed Israil and 
proceeded) :—There then is evidence that, during the period to 
which the charge against Amir Khan is applicable, there was a 
waging of war against the English Government, against Her 
Majesty the Queen, 


1 (After reading the evidence of Jan Mahomed, His Lordship 
proceeded) :— These two witnesses show beyond doubt that there. 
was a waging of war. 


“Then what is the evidence as to thé abetment of waging of 
war? Now I do not think it necessary to go through the evi-~ 
dence either of Abdulla Kowidi or Abdul.Gaffur. The Judge 
says, as to both of these witnesses, that it would not be safe to. 
rely upon their uncorroborated statements; and for that reason 
‘it was that the accused Hashmadad Khan was acquitted entirely, 
and Amir Khan was acquitted of certain of the charges against» 
him. The Judge says that Abdulla Kowidi gave his evidence 
in a manner which impressed him favorably: that there was a 
calmness and self-possessed demeanor in the witness in giving 
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his evidence. It is possible that the Judge may have attributed 
too much to that demeanor: it might be the demeanor of a 
man who was an adept in giving false evidence, as well as of a 
man telling the truth. I am not inclined to place reliance on 
the testimony of either of these witnesses. 

(After reading the evidence of Abdul Karim, -His Lordship 
proceeded) :—The witness is here speaking of some matters which 
occurred before 1859, and therefore before the time at which 
this abetment is charged to have been committed; but this is 
evidence against Amir Khan, and is so far-of importance as 
tending to show that he had then engaged in the conspiracy ; 
and it is to be taken with other evidence, showing that the con- 
spiracy in which he was so engaged continued, and that he 
continued to be engaged. in it. 

(After reading the evidence of Hosseini and Moazim Sirdar, 
His Lordship proceeded) :—In reading the depositions of these 
witnesses, I do not forget that they are accomplices, and require 
corroboration. 

(His Lordship then read the evidence of Kazi Murad, Daimula, 
and Amir Khan of Pubna, and speaking of the last witness, 
proceeded) :—This witness, if corroborated, appears to me to 
show, conclusively, that Amir Khan was engaged in this con- 
spiracy. The question then arises what corroboration there is 
of the statements of Amir Khan of Pubna. I must say how- 
ever that perhaps it is scarcely right to treat this witness as 
an actual accomplice, though he does show by his evidence 
that he knew what the money was intended for which he took ` 
part in remitting, 

Now the corroborative evidence relied upon consists in 
the three letters, L1, MLA, and NIA, which were found 
in Kazi Mian Jan’s house. It was objected as to these letters 
by the learned Counsel for Amir Khan that Kazi Mian Jan 
had been previously arrested, and that letters found |in his 
house, subsequent to his arrest and whilst he was in custody, 
could not be used in evidence. But that rule of evidence is 
subject to this exception that, if the previous existence of the 
letters found is established, either by direct proof, or by ‘strong 


` presumptive evidence, the objection that they were found after 
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the arrest of: the party in: whose house they. were found cannot’ 
prevail.. The reason for not allowing them to be received in 
evidence ‘would not apply in such a case; that reason being 
that it is necessary to guard against the possibility of persons, 
after a man has been arrested and isin custody, placing in his 
house papers which might be used to criminate him. But if 
the ,evidence shows that the papers were in existence before the 
arrest, then the ‘papers may be used in evidence. And the 
evidence, which I am. now about to notice, shows, IL. think, con- 
clusively, that these letters were-in existence previous to the 
arrest of Kazi Mian Jan.. I do not know that it does not 
appear that he had. been arrested before the search of his 
house; but I do not- think that is material; seeing what the 
evidence is with regard to these letters. 

(After reading the evidence of Mosahib Ali, His Lordship 
‘proceeded):—This witness, if believed, shows that these three 
letters were written by him by direction of the accused Amir 
Khan, : His position, no doubt, is the position of a witness who 
requires some corroboration, and upon whose unsupported testi- 
mony it would not be safe to rely.. But we have most material 
evidence in support of what this man says, and that is the evi- 
dence’of Major Parsons. Major Parsons says that he is District 
Superintendent of Police, Rajshahye. Then‘he speaks of having 
searched the house of Mahomed Jaffer at Thaneswar, and 
found certain letters there; .he. then says :—“ I proceeded to 
Calcutta, where I searched the house of Amir Khan (the prisoner) 
in company with Mr. Reily, Nabakrishna Ghose, and some Calcutta 
Police.. I asked Amir Khan for an explanation of statements 
made. in some letters found in . Kazi Mian Jan’s house at 
Comareolly, supposed to have been written by him, in‘which 
allusion was made to money having been ‘forwarded to Patna. 
He pointed to a munshi sitting there, whose name I after- 
wards ascertained to be Mosahib. Ali, and said that munshi 
had written the letters.” 

(After reading the rest of Major Parsons’ evidence- and 
commenting upon it, His Lordship proceeded) :—A doubt has 
occurred ‘to’.us in the. course of the. consideration that we 
have given to. this.case, althdugh the point was not taken 
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by the Counsel for the accused. ‘The doubt to which I 
allude is as to whether the evidence of Major Parsons as to 


what Amir Khan said and did when he searched the house,: 


can be said to'be an admission or confession of guilt made to 
a Police Officer (for Major Parsons was a Police Officer), and 
as such inadmissible in evidence according to s, 148 of the 
Code of Criminal Procedure. But it does not appear to me 
that in what passed there was any admission or confession of 
guilt such as is contemplated by s. 148. Supposing, how- 
ever, it to be doubtful whether what Amir Khan actually said 
could be used in evidence, I entertain no doubt that his 
conduct at that interview, when he was distinctly informed of 
what these letters were, and when his servant Mosahib Ali said 
that he had got orders to write them, in not denying that 
statement, and not attempting to offer any explanation of it, is 
admissible in evidence against him. I think s. 148 of the Code 
of Criminal Procedure cannot be carried to the extent of exclud- 
ing such evidence as that. 

The case then stands thus. There is against the prisoner 
Amir Khan, not putting aside, but not placing entire reliance 
upon the evidence of persons who may be regarded as accom- 
plices, the evidence of Daimulla about the money being’ sent, 
the evidence of Amir Khan of Pubna, and the important 
evidence of these letters, as to the contents of which, and as to 
their referring to money which was to. be sent for purposes of 
the jehad, I think there can be no doubt. 

(After reading the letters L1, M1A, and N1A, His Lordship 
proceeded):—Now it was argued by the learned Counsel for Amir 
Khan that a meaning such as was put forward in the case for the 
prosecution ought not to be attached to the expression ‘sale 
of books” used in these letters. If we take these letters in 
connection with the evidence of the witnesses, especially 
that of Amir Khan of Pubna, it is clear that these remit- 
tances were not made on account of the sale of books, but 
for some other purpose; and then it comes to this, that the 
expressions contained in these letters were evidently used 
for the purpose of concealment; and the letters them- 
selves very strongly corroborate the evidence which the 
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witnesses on the part of the prosecution give. I have not 
alluded to the other letters which were found in Mian Jan’s 
house. The reason why I have not done so is, that the hand- 
writing of those letters appears to be proved only by accom- 
plices, such as Abdul Gaffur and Elahi Bax; and their evidence 
not having been corroborated in this respect, I have not thought 
it safe to rely upon those letters. In regard to the three letters 
Li, MIA, and NLA, the evidence is of a very different 
nature; and upon that evidence I can come to no other con- 
clusion than that the prisoner Amir Khan was a party to this 
conspiracy, and did acts in furtherance of the objects of 
the conspiracy; and therefore I think that he has been pro- 
. perly found guilty by the Sessions Judge of Patna upon these 
two charges, and that his conviction ought to be affirmed. 
Having disposed of the case against Amir Khan, His Lord- 
ship proceeded to consider the Gase as against the other 
appellants. 


Mr. Evans and Mr. Lingham appeared for Tobaruk Ali and 
for Mobaruk Ali. 


* Mr. Ghose for Haji Din Mahomed and for Aminudin. 


The plea of autrefois convict was taken on behalf of these 
prisoners, The evidence against all was objected to, as being 


/that of accomplices, without any trustworthy corroboration. 
i 
Covos, C. J.—The preliminary objections taken in the case 


of Amir Khan, in so far as they apply to the case of these prison- 
ers may be considered as already disposed of, and the judgment 
= in Amir Khan’s case on those objections applies equally to their 
cases, 
` I proceed to consider, first, the case of Tobaruk Ali, who 
has been convicted of waging war against the aceh at 
Umbeyla in 1863. 

(His Lordship, after reading the evidence of Nur Shah Ali and 
of Sanata, proceeded) :—It is difficult to see in what. other way 
evidence of this character, as to persons engaged in the fight; 

could be obtained, except by the Government instituting 
10 
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enquiries as to what persons were capable of speaking to these 
facts, and sending them down to give evidence, And when 
such persons were sent down, it is difficult to see in what other 
way they could be dealt with than that they should be kept by 
Government, and subsistence afforded them by Government. 
Of course, witnesses, so obtained and supported by Government, 
may be in some degree disposed to give evidence in favor of the 
party who sent for them; but it does not follow from this that 
their evidence is to be rejected, and it is the duty of the Court to 
consider to what extent, it deserves credit. 

(His Lordship then read the evidence of Jan Mahomed, 
Narayan Sing, and Mahomed Shah, and proceeded) :—According 
to these witnesses, therefore, Tobaruk Ali was actually engaged 
in the waging of war. Four of them speak to their having 
seen him so engaged; and another speaks to a statement which 
Tobaruk Ali made to him, which shows also that he was so 
engaged. Upon this evidence, it appears to me that Tobaruk 
Ali was properly convicted, and that the conviction against him 
also ought to be affirmed. f 

The next prisoner whose case is to be considered is Mobaruk 
Ali. Now the principal evidence against him is that of Umed 
Ali, who is an accomplice. I do not think I need read that, 
because if he is sufficiently corroborated, his evidence would 
establish the guilt of the prisoner Mobaruk Ali. The ques- 
tion to be considered is whether there is in his case sufficient, 


corroboration upon which we may safely act and sustain the \ 


conviction. 

(After reading the evidence of Umed Ali, Purna Chandra 
Banerjee, and of Harrak Lal, his Lordship proceeded) -—It 
appears to me that this evidence is of a most unsatisfactory 
character, and that if cannot be regarded as evidence corrobora- 
tive of Umed Ali upon which we can safely rely, so as to sustain 
the conviction of Mobaruk Ali. Umed Ali was a witness 
of that character that it would not be safe to rely upon his 
uncorroborated evidence; and the evidence which is put forward 
in corroboration is most unsatisfactory, and I cannot come to the 
conclusion that it would be right to sustain this conviction. 
The evidence leaves such a serious doubt in my mind as to 
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whether the conviction should be supported that I think the con- 
viction and sentence with regard to Mobaruk Ali must be 
reversed, ; a e 

- (His Lordship. then proceeded to consider the case of Haji Din 
Mahomed, who was convicted by the Sessions Judge of abetting 
the waging of war, and after commenting on the evidence of the 
witness Bandhu Khan, and observing that his evidence as to Pir 
Mahomed had been disbelieved by the Judge, proceeded) :— 
This evidence, as I have said, seems to me to amount to very 
little; and the witness is scarcely in the situation of a witness 
upon whose evidence any great reliance can be placed. He has 
been a very considerable time in the hands of the police, and 
under such circumstances it may be supposed that he would be 
disposed to give evidence which he thought might be in favor 
of the prosecution., The evidence is too slight materially to 
affect this prisoner; and the case against him appears to me to 
fail. I think the assessors were right in the conclusion they 
came to when they thought that he ought to be acquitted. The 
conviction of Haji Din Mahomed cannot -be sustained, and must 
be reversed. 

(His Lordship then proceeded to dispose of the case against 
Aminuddin) :—The principal witness against this prisoner was 
Umed Ali, who was said to be corroborated by Jaya Narayan and 
Mahomed Shah. (His Lordship, after reading Jaya Narayan’s 
evidence, proceeded) :—As regards Jaya Narayan what he states 
7 in his evidence about Aminuddin having brought out the gold 
mohurs, has been disbelieved by the Judge, and Aminuddin 
has been acquitted of that charge. I cannot see that Jaya 
Narayan can be relied upon as a witness in support of the 
witness Umed Ali against Aminuddin. The other witness, in 
corroboration of Umed Ali, is Mahomed Shah, who speaks 
about Aminuddin having made a statement to him of the 
objects of the conspiracy. But that is not the kind of 
evidence one would expect or require for the purpose of 
corroborating a witness like Umed Ali; it is not such 
evidence .as.we can safely rely upon, - When .the evidence 
conies to be examined, and looking to the circumstances of the 
Judge having actually . acquitted Aminuddin of the matter 


1871 
QUEEN 
v, 


Amir Kuan. 


1872 
April 24 & 
26, § 
May 6. 





BENGAL LAW REPORTS. EVOL. IX. 


as to which Jaya Narayan speaks, we cannot, I think, rely upon 
the evidence of this witness sufficiently to sustain the convic- 
tion of Aminuddin. I think his conviction must be reversed. 
This disposes of all these appeals, The result will be that 
the convictions and sentences with regard to Amir Khan and 
Tobaruk Ali will be affirmed; and the convictions and sen- 
tences in the cases of Mobaruk Ali, Haji Din Mahomed, and 
Aminuddin will be reversed, and the said prisoners Mobaruk 


‘Ali, Haji Din Mahomed, and Aminuddin will be released. 


[ORIGINAL CIVIL.] 


Before Mr. Justice Macpherson, 


BISWANATH CHUNDER v. S. M. KHANTAMANTI DASI 


AND ANOTHER, 


Hindu Widow, Alienation by—Champerty— Unfounded Charges of Extrava- 
gance and Profligacy— Costs. 


K. D., a Hindu widow, having applied to H. S. to aid her in leaving the family 
dwelling-house of her late husband, G. C. C., where, she alleged, she was improperly 
treated and placed under restraint by the plaintiff, her husband’s sole surviving 
brother, H. S., at his own cost, enabled her to do so. She then applied to H. $, 
to advance funds for the payment of certain debts incurred by her in consequence | 
of the plaintifi’s refusal to pay her any portion of the family estate, to allow ` 
her a monthly sum for maintenance, and to manage and conduct for her a suit, 
which she proposed to institute to establish her right to a portion of the joint 
estate, and H, S. consented to do so: upon certain terms, which were embodied 
in a deed by which K. D. assigned to H. S., all her right, share, and interest, as ” 
widow of G. O., Ce, in the joint estate, and in the accumulations thereof, and in 
the separate estate of G. C. C., and all benefit to be derived from the intended 
suit; on trust, first, to re-pay all the costs of the suit; secondly, to retain, by 
way of remuneration for managing the suit, one-half of what might be recovered 
therein; and, thirdly, to hold the residue as sectirity for re-payment, with interest 
at 12 per cent. of the sums advanced by H. S., the surplus after satisfying all 
such sums to be paid to K. D. Then K, D., with the aid and under the manage- 
ment of H, S, brought a suit against the plaintiff and other members of the joint 
family of G, ©, C., for a declaration of her rights under the will of his father 
R. C, and. for the administration of G. O. C.’s share of the. joint estate. The 
result of this suit was that K, D, (was among other things) declared entitled as a 
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“Hindu widow to Rs» 1,01,802-14-10, in respect of the accumulations of the joint 1872 
property, between the dates of R, C.’s and G. C. Os deaths. The plaintiff paid ~Byswanaan 
the Rs. 1,01,802-14-10 into Court under an order made in the suit. K. D. subse- ORURRER 
quently obtained an order under which she took ‘this sum out of Court, notwith- S, M. Kianta- 
standing that the plaintiff applied for an injunction to restrain! her taking it out, MANI Dasr, 
Upon her obtaining that order, the plaintiff, as immediate reversionary‘ heir of 
G. 0. C, instituted the present suit against K, D. and H. §. to restrain K. D. 
from taking the Rs. 1,01,302-14-10 out of Court, and to compel her to bring back 
any portion thereof which she might havo already received and for a declaration 

. that the-assignment to H. S. created no valid charge thereon. Held (following the 
decision in the case of Grose v. Amirtamayi Dasi (1)) that the assignment to ° 

H. S. was not binding on the reversionary heirs of G. C. C, except aq regards 

the charge dn one moiety for expenses incurred and advances made by H, S. 
whether by way of riisintenatice or otherwise, with interest thereon at 12 per cent. 


Tars was an action against a Hindu widow, instituted by the 
plaintiff as the immediate reversionary heir of her late husband 
for the purpose of securing his reversiqnary rights over certain’ 
moneys to which the defendant had been declared entitled. 
The following were the facts of the case:—Ramtanu Chunder, 
a Hindu, died in 1836, having first made his will, and leaving 
him surviving five sons, Nilmani Chunder, Golak Chandra 
Chunder, Gakul Chandra Chunder, Madhusudan Chunder, and 
the present plaintiff, Biswanath Chunder. Madhusudan Chun- 
der and Golak Chandra Chunder died intestate and without 
male issue, but leaving widows; in 1860, after their deaths, - 
Gakul Chandra Chunder died intestate. and without male issue, 
leaving hig widow, the present defendant, him surviving ; 
and in 1864 Nilmani Chunder died leaving a widow and an 
adopted son Prankrishna Chunder. The defendant continued 
to reside, in the family dwelling-house of her husband and his 
brothers till 1864, when, in consequence, as she alleged, of 
improper treatment and restraint on the part of the plaintiff, she 
applied: to the second defendant Hiralal Seal to aid her in 
obtaining, relief from such treatment and restraint, He did so 
‘aid her at his own cost and enabled her to leave the family 
dwelling-house. After this she applied to him to advance funds 
for the payment of certain debts which she had incurred in 
consequence of the plaintiff’s refusal to pay her any portion of 
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1872 the joint estate, to allow her a monthly sum for maintenance, 
Bin aang and to manage and conduct for her a suit which she proposed 
En o bring to establish her rights to a portion of the joint estate. 
xası Dase The defendant Hiralal Seal thereupon agreed to make such 
advances and maintenance allowance, and to institute and carry 

on at his own charge such intended suit upon certain terms to 

which the defendant Khantamani Dasi agreed, and which were 

embodied in a deed executed by her on 24th December 

i 1864. By this deed she assigned to one Gopal Chand Mullick 
benami for the defendant Hiralal Seal, all her right, share, 
and interest, as the widow of Gakul Chandra Chunder, in 
the estate of Ramtanu Chunder, and the subsequent accumu- 
lations thereof down to the time of recovery in the said intended 
suit, and in the separate estate of her late husband, and all 
benefit and advantage to be derived from the intended suit, in 
trust, first, to repay all the costs of the suit; and, secondly, to 
retain, by way of remuneration for managing the suit, one-half 
of the amount that might be recovered therein, and to hold the 
residue as a security for repayment, with interest at 12 per cent. 
of the sums advanced by the defendant Hiralal Seal to her; 
the surplus, after satisfying all such sums to be paid over to 
her, her heirs, representatives, or assigns. After the execution 
of the above assignment, the defendant Hiralal Seal, at the 
defendant Khantamani’s request, increased her monthly allow: 
ance for maintenance, in consideration whereof, and in conse- 
quence of the death of Gopal Chand Mullick, the defendant 
_Khantamani, on 20th September 1865, executed a fresh assign- 
ment to Hiralal Seal to the same effect as the previous one. 
After the date of the second deed, the defendant Khantamani; 
with the aid and under the management of the defendant Hiralal 
Seal, instituted a suit against the present plaintiff, Prankrishna 
Chunder, and the widows of her brothers-in-law, for a declara- 
tion of her rights under the will of Ramtanu Chunder, and for 
the administration of her husband’s share of the joint estate. 
The decision in that suit was appealed against, and the decree on 
appeal declared Khantamani Dasi entitled to Rs. 1,01,302-14-10 
in respect of the corpus of the property which she had inherited 
from her husband, being one equal fifth part of the accumulations 
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and increase of the joint property which had accrued 
from, the death of Ramtanu Chunder down to the time of her 
hushband’s death, and which the decree of the lower Court had 


, declared her entitled to hold, possess, and enjoy as, a Hindu 


widow in the manner prescribed by Hindu law; and it ordered 
an account to be taken of the gains and profits which had 


` accrued upon the said one-fifth share of the said accumulations 


from the date of Gakul Chandra Chunder’s death, to which 
gains and profits the lower Court had declared Khantamani 
absolutely entitled. In March 1869, the plaintiff, under an 


order made in the suit, paid Rs. 1,01,302-14-10 to the credit of 


the suit, and subject to the further order of the Court; and in 
May 1870, under another order of Court, the plaintiff paid 
to the defendant Rs. 4,000 in full satisfaction of her claims in 
respect of the gains and profits, which had accrued since her 
husband’s death upon his fifth share of the accumulations of the 
joint estate. Finally, on 9th March 1871, the defendant 
Khantamani, obtained an order for the payment out of 
Court to her of the Rs. 1,01,302-14-10. This order had been 
opposed by the plaintiff, who applied for an injunction to 
restrain Khantamani from taking the money out of Court, but 
his application had been réfused, and the money had been 
paid to her. Upon her obtaining the order, the plaintiff 


„brought the present suit against Khantamani Dasi and Hira- 
‘ lal Seal. He stated in his plaint that, as the immediate rever- 


sionary heir of Gakul Chandra Chunder, he would be entitled, 
upon Khantamani’s death, to the Rs. 1,01,302-14-10 which he 
had paid into Court; that the suit instituted by her was not for 
her own, but for the defendant Hiralal Seal’s benefit, who, in 
virtue of the assignment to him, claimed to be beneficially 
entitled.to one-half of the Rs. 1,01,302-14-10 ; that she threatened, 
under the order of 9th March 1871, to take the Rs. 1,01,302-14-10 
out of Court, and that he was apprehensive that, if she 
were allowed to do so, she would pay one-half to the defendant 
Hiralal Seal, and would squander the remaining half. He 
further stated that the interest of the money paid into Court 
was sufficient to defray the maintenance charges and other 
necessary expenses of the defendant Khantamani. He accordingly 
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1872 prayed that the Rs. 1,01,302-14-10 might be retained in 
Biswaxars# Court, and for a perpetual injunction restraining the defendant 
HUNDER, 
Sears Khantamani from taking it out of Court, and, if necessary, 
mant Dasr. that the order of 9th March 1871 might be cancelled, and that, 
-if Khantamani had already taken the money out of Court, 
she might be ordered to bring it back; that the defendant 
Hiralal Seal might be restrained from receiving any part ` 
. thereof, or be directed to pay back any part thereof, which 
he might already have received; for a declaration that the 
assignment to Hiralal Seal created no valid charge upon the 
Rs. 1,01,302-14-10, and that, if necessary, he might be directed 
to deliver up the assignment to be cancelled; and if it appeared 
that the defendant Hiralal Seal had made any actual advances 
to the defendant Khantamani under color of the assignment, 
then, if necessary, for an order that such advances should be 
repaid out of the interest of the Rs. 1,01,302-14-10, or from 
such other funds of the defendant Khantamani as the Court 
should deem fit, so that the said sum of Rs. 1,01,302-14-10 
might not in any way be injured; and that the defendants might 
pay the costs of the present suit. 

Both the defendants in their written statements admitted the 
assignment, but sought to justify it on the ground of necessity. 
They stated the circumstances under which the defendant 
Khantamani had left the family dwelling-house, and under 
which the two deeds of assignment were executed. The defend- 
ant Khantamani alleged, that at the time of the assignment, 
she was, in consequence of the plaintiff’s refusal to support her, 
wholly destitute, and she stated that, before leaving the family 
dwelling-house, by the fraud and mis-representation of the 
plaintiff and Nilmani Chunder, she had, in consideration of a 
sum of Rs, 10,000, which they then paid her, been induced to 
release to them all her interest in the joint estate, and that the 
defendant Hiralal Seal had subsequently advanced funds by 
aid of which she had got this release set aside. In conclusion, 
she submitted that the validity of her assignment to the defend- 
ant Hiralal Seal, ought not to be questioned in the present 

suit, and that the sait ought to be dismissed with costs. 
The defendant Hiralal Seal, in his written statement, stated 
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that he would not have made any advances to the defendant 1872 __ 
Khantamani, or have aided her in prosecuting her suit on any Pow mang 
other terms than those contained in the assignment, which E E ET 
terms, he submitted, considering the risk undertaken by him, maxr Dasr. 
were fair and equitable. He also ‘stated that the plaintiff 
became aware of the assignment at or before the hearing 
of the defendant Khantamani’s suit, but that, until the insti- 
tution of the present suit, he took no steps to have the assign- 
ment set aside; he therefore submitted that the plaintiff’s suit d 
was barred by his laches. i 

The. plaintiff, in his plaint and written statement, had charged 





the defendant Khantamani with having acquired habits unsuit- 
ed to a Hindu widow, and with extravagance, profligacy, and 
debauchery. These charges were deuied by Khantamani Dasi 
in her written statement, and the plaintiff abandoned them at 
the hearing. 


Mr. Kennedy and Mr. Branson for the plaintiff. 


Mr. Lowe and Mr. Bonnerjee for the defendant Khantamani 
Dasi. 


Mr. Marindin and Mr. Macrae for the defendant Hiralal 
Sea. 7 i 


Mr. Kennedy.—The only question is whether the assign- 
ment to Hiralal Seal can be upheld. In Grose v. Amirtamayi 
Dasi (1), which in no way differed from the present case, a 
similar assignment was declared void. It is an illegal traffick- 
ing in suits, 


Mr. Marindin.— Grose v. Amirtamayi Dasi (1) is distinguish- 
able. The validity of the assignment in that case was disputed 
by a stranger to the suit, but here the plaintiff is the man whose 
own wrong-doing was the cause of this litigation; there the 
parties were utterly ignorant as to what would be the out-turn 
of the accounts, here there was not the same element of un- 
certainty, the value of the property in dispute was known. 

d 
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___3872 The questions between Khantamani and the reversioner are 
Biswinard these:—(1) Was it necessary for her to borrow money for her 
Re ee maintenance and for the purpose of carrying on her suit? (2) 
manı Das. Was she entitled to pledge her husband’s property in order to 
procure the money? and (3) Could she have obtained the money 
on more reasonable terms? The security was precarious. If 
she could not have obtained money on better terms, the suit is 
not maintainable. The ground of decision in Grose v. Amir- 
. tamay?t Dasi (1) was not that trafficking in suits is illegal, on 
the contrary it is a distinct authority that the Court will not 
dismiss a suit merely because it offends against the English law 
relating to champerty. The real ground was that the transac- 
tion wasa gambling one, and unconscionable, and as such 
against public policy; but, on the latter ground, the plaintiffs 
conduct is more to be condemned than Hiralal Seal’s. A Hindu 
widow is entitled to pledge the whole of her husband’s estate for 
her maintenance, and where she has done so, as between the 
reversioner and the person who advances money to her, the latter is 
entitled to have the corpus of the property charged for repayment, 
though as between the widow and the reversioner, the charge 
might be considered as limited to the interest only. But, how. 
ever that may be, there are other issues raised by the plead- 
ings: First, this is res judicata—Biswanath Chunder v. 
Khantamani Dasi(2). Secondly, if the plaintiff seeks to set aside 
the deed of assignment on the ground that it is champertous, he 
is clearly barred by the law of limitation—-Biswanath Chunder v. 
` Khantamani Dasi (3). The whole cause of action arose when 
the deed was executed; the reversioner could have sued to set 
aside the deed, immediately upon its execution, and his right 
must be exercised within six years from the time when his cause 
of action accrued. Thirdly, even supposing that the suit is not 
barred by the strict law of limitation, the plaintiff is barred by 
his laches. 


Mr. Lowe.—The plaintiff has brought charges of gross im- 
morality against Khantamani which were totally unfounded, 


(1) 4B. L. Ry 0.0, L (3) 7 B. L. Ry 131. 
(2) 6. B. L. Ra 747 ; and 7 B. L. R, 134. 
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and which he has abandoned at the last moment, he ought there- 
fore to pay her costs. We have been declared entitled to the 
whole of the money in Court, and. it would be inequitable to 
allow the plaintiff to reap any benefit by the setting aside of this 
deed, the necessity of which was caused by his own wrong. 


Mr. Marindin proposed to call witnesses to show that the 
terms of the agreement were usual, fair, and reasonable, but his 
Lordship refused to receive this evidence. 


Mr. Kennedy in reply. 


MaceHerson, J.—The deeds of December 24th, 1864, and 
September 20th, 1865, executed by Khantamani Dasi are in their 
nature and effect similar to the deeds executed by Bamasundari 
Dasi which were the subject of discussion in the suit of Amirta- 
mayi Dasi v. Grose (1) and the facts now before me are so 
similar in every respect to those in that case, that I have no 
doubt that it is my duty now to make a decree following in prin- 
ciple the decree in Amirtamayi Dasi’s Case (1) as closely as pos- 
sible. Like Bamasundari, Khantamani has assigned away abso- 
lutely the whole of her husband’s estate to Hiralal Seal, to be held 
by him as to one-half for his own use and benefit, and as tothe other 
half to secure the repayment to him of all advances made by him 
to Khantamani, and to make over the balance (left after repaying 
these advances) to Khantamani Dasi. It was decided in Amirta- 
mayi’s Case (1) that such an assignment is not binding on the 
reversionary heirs of the husband, except as regards the charge on 
amoiety of the estate for moneys advanced, and that the having 
made such an assignment, placing the whole of her husband’s 
estate absolutely in the hands of another, whom she constituted 
her irrevocable attorney and to whom she gave one-half abso- 
lutely, is an act of waste entitling the reversioner to demand the 
interference and protection of the Court. 

There are two points in which the plaintiff’s position differs from 
that which Amirtamayi Dasi occupied. The one is that the 


(1) Reported on appeal under the name of Grose v, Amirtamayi Dasi, 4 B. L, R., 
0. J, 1. 
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plaintif, who now seeks relief as reversioner, is the person who, 
by his conduct, rendered necessary the litigation which led to the 
assignment to Hiralal Seal; the other is that the money of which 
the estate of Khantamani’s deceased husband consists has been 
already paid out of Court to her, 

As to the first point Iam of opinion that in this suit [ can 
only deal with the plaintiff in his character of reversioner, and 
that his position as such is not altered by the fact that he resisted 
the plaintiff's attempt to recover that, which the Courts have 
now found her to be entitled to. Itis to be borne in mind that, 
suing as he does ás the next reversionary heir of KChantamani’s 
deceased husband, he sues less for his own personal benefit than for 
the protection of the estate; for, in the not-improbable event of 
the plaintiff dying before Khantamani, he will derive no benefit 
himself from the present suit, which will in truth benefit those 
only who, on the death of Khantamani, happen.to be the nearest 
heirs alive of her deceased husband. I think I am bound to treat 
the plaintiff merely as the nearest reversioner, and as if he had 
not been the chief defendant in Khantamani’s suit. 

As regards the money having already been paid out of Court, 
it seems to me that, as to one moiety of it, the defendants 
Khantamani Dasi and Hiralal Seal should be ordered to pay 
it back into Court. I have no doubt of the reversioner’s right to 
secure the moiety assigned by the widow to Hiralal Seal 
absolutely, the assignment being an act of distinct waste as 
against the reversioner which the widow still upholds. As 
regards the other moiety I have more doubt as to the course 
which, under the circumstances, ought to be adopted. On 
the whole I think I ought not to order it to be brought into 
Court, especially as it has been actually paid out since this suit 
was instituted, and notwithstanding that the plaintiff applied 
for an injunction to restrain its being taken out. As to this 
moiety Khantamani committed no act of waste in charging it as 
she did with the advances made to her: and this being so, I do 
not think I should be justified ‘in ordering the money to be 
brought into Court again. 

On the general question as to the pressing necessity under 
which Khantamani lay to enter into the arrangement which 
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she made with Hiralal Seal, Mr. Marindin’ proposed to call 1872 
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witnesses to prove that the terms agreed upon are not unusual, BreiAfA mi 





and that they were, in the opinion of the witnesses, fair and o y Ranma- 
reasonable; but I refused to receive such evidence. I donot manı Dasi. 
doubt that such agreements are constantly made; but the fact 
that suit brokers, and those who traffic in litigation, think such 
agreements fair and reasonable really does not touch the matter 
which I have to decide. There is‘one elementin which the agree- 
ment entered into by Khantamani differs from that entered 
into by Bamasundari, namely, that, before Khantamani Dasi 
made her agreement with Hiralal Seal, Bamasundari’s suit had 
progressed, with such success, that there was no doubt about the 
rights of Khantamani, as the widow of one of the sons of 
Ramtanu Chunder, being very valuable. The release which she 
had executed was the only obstacle between her and the estab- 
lishment of those rights, and the release was not practically 
much of a difficulty. When she left the family dwelling-house 

. at Behala, she went to live with Bamasundari; and, doubtless, 
she made the assignment to Hiralal Seal pretty much as a mat- 
ter of course, and partly because Bamasundari had already 
dealt in like manner with her (Bamasundari’s) interest. 

The decree will declare that the deeds of December 24th, 1864, 
and September. 20th, 1865, so far as they relate to the eight- 
anna share of the property therein mentioned, which purports to 

ave been assigned to Hiralal Seal and his assigns, upon the 
gai that he or they should and might retain the same for his 
or their own absolute use and benefit, is not binding upon the 
plaintiff, or upon the person or persons who, upon the death of 
the said Khantamani Dasi or other determination of her estate, 
may be entitled to inherit the property of the late Gakul ‘ 
Chandra Chunder deceased as his heir; that no force or effect 
ought to be given to that deed as against the plaintiff, or other 
such heirs as aforesaid, so far as relates to the said eight-anna 
share; and that Rs, 50,651 (being an eight-anna share of the sum 
of Rs. 1,01,302 paid out of Court ‘to Khantamani Dasi, or 
to Hiralal Seal as her attorney, under the order of this Court, 
dated the 9th of March 1871, and representing the share of the 
said estate purporting to have been assigned absolutely to Hiralal 
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Seal and his assigns) be forthwith Gisaeht into Court ie 
Khantamani Dasi (or by Hiralal Seal, so far as the said sum 
or any portion thereof shall have come to his hands) and be 
retained there as a security for the rights and interests of the 
person and persons who, upon the death of Khantamani Dasi 
or other determination of her estate, may be entitled to inherit 
the property of the late Gakul Chandra Chunder as his heirs, 
and subject to the further order of the Court. The decree will 
further declare that the deeds of assignment are of no force or 
effect as against the plaintiff, or other such heirs as aforesaid, 


qe 


so far as the said deeds relate to the other eight-anna share of w 


the said sum of Rs. 1,01,302, save as creating a charge on the 
said last mentioned share for the advances (whether by way of 
maintenance or otherwise) and expenses charged thereon by 
the said deeds, with interest thereon at 12 per cent. per annum. 

The plaintiff is not entitled to his costs of this suit. He has 
not succeeded in establishing his right to the whole of the relief 
which he sought; but, even if he had succeeded more entirely, 
I should not have allowed him his costs, in consequence of the 
charges of misconduct, profligacy, and debauchery, which, in the 
13th and 15th paragraphs of his plaint, he has chosen to make 
against Khantamani Dasi, who is the widow of his brother. 
There is no evidence whatever to support these charges (which 
at the hearing were abandoned and withdrawn); but as they 
appear in the plaint, and as no attempt was made to support 
them in cross-examining Khantamani when she was examined 
under commission, I shall allow the plaintiff no costs. ' 

Tbe plaint seeks no relief except as regards the sum of 
Rs. 1,01,302 which has been paid out of Court. I have there- 
fore considered the plaintiff's case with reference to that sum 
only. 


Attorneys for the plaintiff: Messrs. Rogers and Remfrey. 


Attorneys for the defendant Khantamani Dasi: Messrs. 
Gray and Sen. 


‘Attorneys for the defendant’ Hiralal Seal: Baboo P. C. 
Mooherjee. 
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Before Mr. Justice Kemp and Mr. Justice Glover. 


BAIKANTHA NATH SING anp ormens (Prarntiwrs) v. MAHARAJA 1872 ` 
DHIRAJ MAHATAB CHAND BAHADUR, ŽEMINDAR, AND OTHERS March 8. 
(Derennanrs.)” ’ j 


k < Patni Estate, Sale of, for Arrears of Rent—Reg. VIII of 1819, 8. 8, cl. 2, 
Effect of Non-compliance with the Provisions of—Suit to set aside the Sale. 


It is essential to the validity of a sale held under Regulation VIIL of 1819 of a 
patni estate for arrears of rent, that the notices of sale described. in cl. 2, s 8 of 
the Regulation should have been all duly and regularly published as therein 
directed. K 


t 


Tae plaintiffs held a patni talook named Ichapore, under the 
. Maharaja of Burdwan, which stood in the name of their grand- 
father in the Maharaja’s taujih (revenue or rent account show- 
ing under the name of each payer of revenue or rent, the total 
amount due, the amount paid, and the balance due.) The 
Maharaja of Burdwan instituted a suit for arrears of rent due on 
account of this patni mehal for the year 1276 B. S. (1869-70), 
in the Collector’s Court at Hooghly, under Regulation VIII 
, of 1819; and on the 14th May 1870, the patni estate was sold 
for such arrears, and purchased by Ram Kumar Mitter and 
. Dwarkanath Banerjee, defendants. The plaintiffs objected to 
the sale before the Collector, but unsucessfully. The present suit 
was brought by them in the Civil Court against the Maharaja 
and the auction-purchasers for a declaration that the sale was 
illegal, on the grounds that the notices of sale, as described in 
Regulation VIII of 1819, had not been duly published; that the 
plaintiffs were wholly ignorant of the proceedings ; and that the 
property had been sold for a price considerably below its proper 
value; and also for possession.. The plaintiffs alleged that the 


` 
* Special Appeal, No. 576 of 1871, from a decree of the Judge of Hooghly, dated 
the 24th February 1871, reversing a decree of the Second Subordinate Judge of that 
district, dated the 22nd September 1870. 
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Maharaja’s agents had acted fraudulently in the publication of 
the notices. They also claimed damages. j 
The defence of the Maharaja was that the notices of sale had 


Darras Ms- been duly published, and that there was no fraud on the part of 


HATAB CHAND 


Bawavur. 
y 


his agents, , 
Fhe defence of the auction-purchasers was the same as that 
of the Maharaja, with the addition that, as they were bond fide 


- purchasers for a valuable consideration, the sale to them was not 


liable to be disturbed. 

The Subordinate Judge held that the receipt of service of notice 
filed was a forgery, and that no notices had been proved to have 
been given in the mode prescribed in Regulation VIII of 1819. 
He gave the plaintiffs a decree for possession, but without 
damages, which he held they were not entitled to, as they 
were defaulters in the payment of their rent. Against this decision 
the purchasers appealed to the District Judge. The Judge 
concurred with the lower Court in its finding that the receipt of ` 
service of notice was not genuine. He came to the conclusion 
however that the evidence established a personal knowledge of 
the notice of sale by the plaintiffs. He also held that, though 
the notices might not have been properly published at the 
places, and in the manner prescribed in Regulation VIII of 1819, | 
that was not sufficient in subsequent proceedings to reverse a 
sale, as he found that the plaintiffs had personal knowledge of the 
day of sale ; and he held that the object of the law was fulfilled; 
and dismissed the plaintiffs’ suit. ` 


Mr. Woodroffe (with him Baboos Kali Mohan Das, Hem 


Chandra Banerjee, and Ram Charan Mitter) for the appellants. 


Baboos Jagadanand Mooherjee and Chandra Madhab Ghose 
for the Maharaja of Burdwan. 


Mr. Money (with him Baboos Ramanath Bose and Tarak 
Wath Sen) for the auction-purchasers. 


Mr. Woodroffe.-For a sale of a patni estate on account of 
arrears of rent to be valid, it is necessary that all the provisions 
of Regulation VIII of 1819 should have been strictly carried out. 
Cl. 2 of s. 8 requires three separate,notices to be given, one to 


HIGH COURT. . 
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be put up in some conspicuous part of the Collector’s cutcherry, 1872 
another to be stuck up at the sudder cutcherry of the zeminday Basura 


himself, and a third to be published at the cutcherry or at the ia os 
principal town. or village upon the land of the defaulter. “The Dumas Ma- 
law further says that the zemindar shall be exclusively responsi- ae ree 
ble for the due service of these notices. These three distinct 
notices are imperative, and the reason is plain, for a patni sale 
affects not simply the patnidars, but all holders of subordinate- 5 
tenures under the patnidars. In Mohammed Zahor Ali Khan v. . 
Mussamut Thakoranee Ruttee Koer (1), the Privy Council held 
that a special law must be strictly carried out. A series of 
decisions of both the late Sudder and the High Courts held 
a strict ‘compliance with this section of Regulation VIII of 
1819 to be indispensable to the validity of a sale under this 
Regulation. See Sona Bibi v. Lal Chand Chowdhry (2), 
Haranath Gupta v. Jagannath Roy (8), Raghab Chandra 


(1) 11 Moo, I. A., 468, see p. 477. This patni was sold for arrears of 


(2) 9 W. R., 242. rent on the 14th May 1866, and pur- 
(3) Before Mr. Justice Bayley and Mr. Jus- chased by one Haranath Gupta., The : 
tice Hobhouse, plaintiffs sued for possession of the 


tenure by having the sale at anction set 


HARANATH GUPTA (ons or Tan Ds- 
FENDANTS) % JAGANNATH ROY 
CHOWDHRY AnD oraeRs (PLAINT- 


iFrs).* 
i 
The ist February 1869. 


Baboo Ananda Chandra Ghosal for 
the appellant. 


Baboos Ashutosh Chatterjee, Jagada- 
nand Mookerjee, and Anukul Chandra 
Mookerjee for the respondents, 


BAYLEY, J.—I am of opinion that this 
appeal must be dismissed with costs. 

The plaintiffs, Jagannath Roy and 
Brajendra Kumar Roy, held a patni 
under a minor zemindar, Annada Pra- 
sad Roy, whose estate is now under the 
Court of Wards, and who is a co-defend- 
ant with the special appellant in this case. 


aside. 

The plaintiffs’ case was that the sale 
was entirely illegal and fraudulent; that 
no notice was served as required by 
cl. 2, s. 8, Regulation VIII of 1819; 
and that the purchaser, Haranath Gupta, 
was a servant of “the zemindar, and a 
mere benamidar. 

The defendants pleaded that the sale 
was good and legal, and should be up- 
held. 

The first Court held that the notice 
was.duly served, and that the plaintiffs 
were fully aware of the impending sale. 
It therefore dismissed the plaintiffs’ case. 


The plaintiffs appéaled to the lower 
Appellate Court, and urged that, in fact, 
no legal notice was ever served upon 
them. 


* Special Appeal, No. 2020 of 1868, from a decree of the Principal Sudder Ameen of 
Tippera, dated 19th May 1868, reversing a decree of the Moonsiff of that district, dated 
81st August 1867, eTA 
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Banerjee v. Brajanath Kundu (1), and Lootf-o-nissa Begum v. 
Kowur Ram Chunder (2) decided by the late Sudder Court. 


The lower Appellate Court reversed 
the decree of the first Court, and ordered 
the sale to be set aside on the ground of 
the notice not having been duly served. 

The defendant, Haranath Gupta, is 
the special appellant before us, and the 
zemindar also appeais in support of the 
special appeal, but has filed no petition 
under s. 373, Act VIII of 1859, 

‘The grounds taken in the petition of 
special appeal are, firstly, that the pur- 
chaser has wrongly had put on him the 
burthen of proving that all the formali- 
ties necessary to be observed before a sale 
of this nature had been fulfilled ; second- 
ly, that supposing there was any irregu- 
larity ın the notice, that irregularity 
could not affect the status of the defend- 
ant (the purchaser); thirdly, that the 


-plaintiff was bound to prove his alle- 


gation of there being fraud and collu- 
sion between the zemindar and the 
auction-purchaser ; fourthly, that as long 
as the plaintiffs did not show that no 
balance was due, no irregularity in re- 
gard to the notice could vitiate the 
sale; and lastly, that by the evidence 
adduced by the defendant purchaser, it 
had been clearly shown that the notice 
was duly served, and that the Principal 
Sudder Ameen was wrong to order the 
sale to be set aside on the only ground 
that “ the notice was not served 15 days 
before the sale.” $ 

The decision of the lower Appellate 
Court is, no doubt, very unconnected and 
obscure ; but taking it asa whole, and 
looking to the judgment with reference 
to the pleadings and the evidence before 
the lower Appellate Court, I think . that 
it substantially finds that notice under 
cl. 2, s. 8, Reg. VIII of 1819, was 
not duly served, and therefore, in the 
terms of that law, the tenure could not be 


properly brought to sale for its arrears 
of rent, 


In the first place, I think that the 
lower Appellate Court disbelieves the 
evidence of the peon as to the service of 
notice, and it does so because the peon 
deposed to the notice being served in 
Baisakh, whereas some witnesses who 
came forward to support the peon’s evi- 
dence stated that the notice was served 
in Chaitra.. 

The defendant purchaser filed a 
súrathál (report of the facts of a tran- 
saction) purporting to have been given 
by certain persons of the village on the 
18th Baisakh, but the witnesses to the 
súrathál on being examined generally 
denied that there had been any such 
strathdl at all. The lower Appellate 
Court, upon these two (as it finds) un- 
trustworthy and irreconcilable statements, 
comes, I think, to a general conclusion 
of facts (though itis true after a good 
deal of loose and rambling argument), 
that really neither the notice, nor the 
strathdl is proved, and that there was 
no evidence whatever of any notice of 
sale within 15 days from the 1st Bai- 
sakh as required by cl. 2, s. 8, Regu 
lation VIII of 1819. 

It has been pressed on ns that a 
notice under cl. 2, s. 8, Regulation 
VII of 1819, is not an essential part of 
the preliminaries required by the former 
portion of the section as far as regards 
the validity of a sale, and the case of Sona 
Bibee v. Lall Chand Chowdhry (a) has 
been cited in support of this argument, 

In my opinion, looking to the terms of 
s. 8, it is impossible to say that it 
was not a distinct and an obvious object 
of the Legislature to provide a sufficient 
notice to a defanlter, before a sale took - 
place of his tenure; and I think that the 
law considered 15 days’ time (but not 


(1) Post, 91. ~ 
(2) S. D. D. for 1849, 371. 


(a) 9 W. Ra 242, 
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Mr. Money.—Technical objections ought not to be allowed 


to defeat the object of the Regulation. 


less) to be a sufficient period for giving 
such defaulter notice of the intended 
sale, and that without such notice 
no sale could be a sale duly held under 
that law. Again, the decision of this 
Court cited above does not seem to mê 
to apply to this case, at all, because in 
that case it was found as a fact that the 
notice was duly served, and that the mere 
absence of a súrathál would not, under the 
circumstances, vitiate the sale ; but here 
‘tomy mind, the lower Appellate Court 
finds as a fact that no notice whatever 
was duly served It is necessary to 
observe that the defendant himself filed 
the sirathdl as evidence on his own 
behalf, and now comes and argues before 
ws that the provisions `of s 8, Re- 
gulation VIII of 1819, are not required in 
their entirety (including the súrathál) 
to be carried out. 

In regard to the objection in the peti- 
tion of special appeal that no irregu- 
larity vitiates a sale, so long as the 
defaulter does not show that there was any 
balance due, the pleader for the appellant 
does not press the point, and it is un- 
necessary therefore to make any further 
remark on it. 

The special appeal is dismissed with 
costs. i 


HosnovsE, J.—-I agree in dismissing 
this appeal with costs. 

The pleaders for the special appellant 
admit that, if we should hold that, as a 
matter of fact, the lower Appellate Court 
has found that notice was not served on 
the patnidar at any time, then they 
have no ground for special appeal, and 
the pleaders only took up the second 
point noticed by Mr. Justice Bayley, 
on the supposition that the Court might 
be with them on the first point. On 
considering carefully the judgment of 
the lower Appellate Court, I quite con- 


See Sona Bibi v. 


cur with Mr. Justice Bayley that the 
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was no proof of any notice at all having 
been served upon the plaintiffs, the patni- 
dars. ` 

This being so, the first objection taken 
in appeal on behalf of the special appel- 
lant falls to the ground,_and on the 
second point the objection falls of itself. 





(1) Before Mr. Justice Loch and Mr. Jus- 

tice Matter. 

RAGHAB CHANDRA BANERJEE anp 
OTHERS (Phatstirrs) v. BRAJANATH 
KUNDU CHOWDHRY AND OTHERS 
(DEFENDANTS) .* 


The 2nd December 1870. 


Baboos Hem Chandra Banerjee, Bipro- 
das Mookerjee, and Iswar Chandra 
Chuckerbutty for the appellants. 


Baboos Kali Prasanna Dutt, Mohini 
Mohan Roy, and Aubinash Chandra Ba- 
nerjee for the respondents. 


The judgment of the Court was deli- 
vered by ‘ 


Locs, J.—The present suit is for 
setting aside the sale of a patni and for 
the recovery of possession of the plaint- 
iff’s share in the said patni. 

The objections taken by the plaintiff 
to the sale are that it has been inform- 
ally made, and thet the zemindar, when 
asking the Collector to bring the pro- 
perty to sale, should have recognized 
all the patnidars, and that the sale had 
been brought about by collusion between 
the zemindar and some of the co-sharers 
of the patni. 

The lower Courts have found that the 
sale was properly conducted by the ze- 
mindar, and there was no proof whatever 
of the collusion, and so dismissed the 


suit, 3 


* Special Appeal, No. 1260 of 1870, from a decree of the Subordinate Judge of Nuddea, 
dated the 80th March 1870, affirming a decree of the Sudder Moonsiff of that district, dated 


the 31st December 1868, 
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, reversed. 
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There can be no objection to the 


personal service on which the Judge has acted, as itis found that 


A special appeal has been preferred 
on the grounds— 

First, —That tho zemindar, when apply- 
ing to the Collector for the sale of the 
patni tenure, was bound to recognize all 
the co-sharers of the patni ; and, 

Secondly.—That the sale proclama~ 
tion was not issued as prescribed by 
law, and therefore the sale should be 

After disallowing the first point, the 
Court proceeded :— < 

On the second point we find that the 
law (cl. 2, s 8, Regulation VIII 
of 1819) requires that “a copy or 
extract of such part of the notice as 
may apply to the individual case shall 
be by him (the zemindar) seni, to be simi- 
larly published at the cntcherry, or at 
the principal town or village upon the 
land of tHe defauiter.”” By the words 
“similarly published” is meant that 
the notice is to be stuck up, as ap- 
pears’ from the previous words of the 
section, in the cuicherry, or if there 
be- no entcherry, in the principal town 
or village upon the land of the defaulter, 
Then the law goes on to say that the 
notice is to be served by a single peon, 
who is to bring’ back the receipt of the 
defaulter, or of his manager, for the 


- same; or if unable to procure this, he is 


to obtain the signatmes of three sub- 
stantial persons residing in the neigh- 
bourhood, in attestation of the notice 
having been brought and published on the 
spot, And further the law prescribes that, 
in case the people of the village should 
object or refuse to sign their names in 
attestation, the peon shall go to the 
“eutcherry of the nearest Moonsiff, or 
if there should be no Moonsiff, to the 
nearest thannah, and there make 
voluntary oath of the same having 
been duly published, certificate to 
which effect shall be signed and sealed 
by the said officers, and delivered to the 
peon,” 


Now, looking at the evidence which 
has been read to ns, we think the lower 
Courts are wrong in holding that the 
notice was duly published. The evi- 
dence ‘in support of the due publication 
of the notice is to the effect that the 
peon of the zemindar, who could neither 
read nor write, proceeded to the spot, 
found some people sitting together in the 
village, asked where the cntcherry was ;° 
on being told that there was no cutcherry, 
asked where was the gomasta; on 
being told that the gomasta was not 
in the village, he opened the notice given 
to him by the zemindar, and showed it to 
five or six people, who were sitting there, 
none of whom could read and write; 
and he then proceeded to the thannah 
and obtained from the head constable 
a certificate on the back of the said 
document, to the effect that he made such 
and such a statement of the publication 
of the notice. This is clearly not such 
a publication as the law requires, The 
notice should be stnck up in the cutch- 
erry, or if there be no cutcherry in some 
conspicnous part of the principal village 
Upon the land of the defaulter. It is 
evident from the evidence that the notice 
was not stuck up at all, and in fact the 
peon took it away with him, and bad the* 
certificate endorsed by the head constable. 
Now the object of the notice appears 
“to be not merely to give information to 
parties wishing to purchase, but to give 
information to the defaulter that, unless 
the arrear be paid by a certain day, the 
property will be sold; and the defaulter 
mightavell plead that he has been en- 
damaged from the want of the proper 
publication of the notice as required by 
law. We think, therefore, that the lower 
Courts are wrong in finding that the 
notification had been published according 
to law, and we think also that the sale is 
consequently illegal, 


(1) 9 W. R, 242, 
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on a previous occasion the patnidars had personally received the 
notice of sale, and paid in the rent then due. The reason urged 
by the appellants for a strict compliance with the letter of the 
law regarding the notices of sale will not apply in the present case, 
as there are in this estate no other holders of subordinate tenures 
under the patnidar. The plaintiffs, after unsuccessfully attempt- 
ing before the Revenue authorities to prove irregularities in the 
procedure adopted by the zemindar, are bound, when they come 
into the Civil Court to have the sale cancelled, not simply to 
show that the letter of the law has not been complied with, but 
that, in fact, they had no knowledge of the sale. It is not 
denied that that there was an arrear due. The Judge was right 
in acting upon the fact, which he found on the evidence, viz., 
that the patnidars had personal knowledge of the day of sale. 
The real object of the law is notice to the patnidar. The auc- 
tion-purchasers have paid their purchase-money in good faith, 
and itis not proved that they acted in collusion with the zemin- 
dar’s agents. They are entitled, in the event of the sale being 
cancelled, to get back their purchase-money with interest from 
the zemindar under the provisions of s, 14 of Regulation VIII 
of 1819. 


The judgment of the Court was delivered by 


Kemp, J.—The special appellant in this case, the plaintiff 
“below, is the patnidar of a certain mehal called Ichapore. 
The defendants, special respondents, are the Maharaja of 
Burdwaa, the zemindar, and the auction-purchasers. - 
The suit was to set aside a sale made at the instance of the 
zemindar, the Raja, of a patni talook belonging to the plaintiff. 
+ Damages were also claimed. 
. The first Court, the Subordinate Judge of Hooghly, Baboo 
Jagabandhu Banerjee, found that the receipt of service of 


As, however, the auction-purchaser 
does not press to be indemnified by a 
fefund of his purchase-money, we think 
it sufficient to declare that the notice not 
having been published as prescribed by 
law, the sale is not binding upon the 
plaintiffs in this case, and that they aie 


entitled to recover their share in the 
paini. 

The question of costs which the 
plaintiffs will recover from the zemindar 
will be determined by the Court below, 
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and the auction-purchaser will recover 


his costs fiom the zemindar. 
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notice, which was filed on behalf of the zemindar, the Raja, 
was a forgery, and his decision on this point is not interfered 
with by the Judge on appeal. The Subordinate Judge further 


Duras Ma- found that the requirements of cl. 2, s. 8 of Regula- ` 


HATAB CHAND 
BAHADUR, 


tion VIII of 1819 had not been complied with in this case, 
inasmuch as no notice was stuck up in the cutcherry of the 
Collector and no copy or extract of the notice was published at 
the cutcherry, or principal town or village upon the land of 
the defaulter. He therefore reversed the sale. On the ques- 
tion of damages he found that the plaintiffs were clearly 
defaulters, and that it was gross neglect on their part that they ` 
did not enquire whether a suit under the Regulation was insti- 
tuted against them within the prescribed time, and that they are 
bound to abide by the loss which has accrued to them in conse- 
quence of their own laches. 

On appeal to the Judge by the zemindar, ais being no cross- 
appeal by the patnidar on the question of damages, we find 
that the points raised in appeal are not the point upon which 
the Judge’s decision turns, namely whether personal service on 
the patnidar was sufficient, but the grounds of appeal were 
directed against the finding of the first Court on the question 
of fact, namely, whether the receipt of service of notice was a 
forgery or not. There were other grounds of appeal, but there 
was no such ground that personal service on the talookdar was 
a sufficient compliance with the requirements of the law. Now, . 
as already observed, the Judge concurs with the first Court in 
finding that the receipt filed on behalf of the zemindar is a 
forgery ; he says :—‘ There is no reason to differ from the lower 
Court’s rejection of this receipt, inasmuch as it is not attested 
in any way, and that part of the evidence which relates to the 
act of signature is not credible.” The Judge goes on to state 
that, looking at all the probabilities of the case, he is of opinion 
that personal service on the patnidars has been proved, and he 
infers that the evidence as to personal service must be accepted, 
because the patnidars knew that they were in arrears, because 
they knew their legal obligations with respect to their rents and 
lastly with reference to the weakness of their excuses for not 
having tendered the arrear due before the 6th or 7th of Jaishta, 
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namely, that their mooktear at Midnapore said that the sale 
would not take place before the 10th of Jaishta. On these pre- 
sumptions the Judge overrules the decision of the first 
Court and holds that the personal service having been 
proved, the object of the law has been fulfilled; that the 
defaulters had an opportunity of saving the estate, if so 
minded, and not having done so the sale must be upheld. 
The decision of the first Court was therefore reversed. The 
only question we have to decide in this appeal is whether the 
finding of the Judge, that the personal service on the patnidar 
was a sufficient service under the terms of'cl. 2, s. 8, 
Regulation VIII of 1819, is correct,’ The clause enacts that ista- 
hars or notices-of sale shall be stuck up in some conspicuous part 
of the cutcherry, that a similar notice shall be stuck up at the 
cutcherry of the zemindar himself, and a copy or extract of 
such part of the notice as may apply to the individual case shall 
be by him sent, to be similarly published at the eutcherry, or 
at the principal town or village upon the land of the defaulter. 
The clause then goes on to enact that the zemindar shall be 
exclusively answerable for the observance of the forms above 
prescribed. It further enacts that if it shall appear, from the 
tenor of the receipt or attestation of three substantial persons 
residing in the neighbourhood, that the - notice has been 
published at any time previous to the 15th of the month of 
Baisakh, it shall be a sufficient warrant for the sale to pro- 
ceed upon the day ‘appointed. Now in this case it appears 
to us very clear, that the first requirement of this clause of the 
law, namely, that the notice of sale shall be stuck up on some 
conspicuous part of the cutcherry of the Collector, has not been 
carried out. It is admitted that the notice was not stuck up in 
the cutcherry, but that it was pasted into some book which, it is 
said, remains in charge of the sheristadar, and which is not 
accessible to the public without the permission of the sherista- 
dar. It does not require much reasoning to see that that is 
not a compliance with the requirements of the law. We -also 
think that the copy or extract of the notice, which requires to be 
stuck up at the cutcherry, or at the principal town or village 
upon the land of the defaulter, has not been so published as 
13 
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directed by law. The evidence of the two piadahs of the 
Raja, namely, Sheikh Amanat and Ruhumu, alias Filu, iu 
the case of Amanat, goes to show that they went to Daspore, 
and not to Ichapore, although the notice was directed to be 
served at Ichapore; and in the case of Ruhumu, alias Filu, 
he deposes that he went to Daspore, and that he did not go to 
the Ichapore cutcherry; he also states that although he has 
served notices several times on this patnidar he never went to 
the cutcherry ; he does not certainly say Ichapore cutcherry, 
but as he had already said that he did not go to Ichapore, it 
may be safely inferred, that he means that he never went to 
Ichapore cutcherry. The learned counsel for the appellants 
has called our attention to many decisions in which it has 
been ruled that the requirements of cl. 2, s. 8 of Regula- 
tion VIII of 1819, must be strictly carried out, and that the 
responsibility of carrying them out according to the letter of 
the law is with the zemindar. We think it sufficient to refer 
on this point to a decision of the late Sudder Court of the 28th 
August 1849—Lootf-0-nissa Begum v. Kowur Ram Chunder (1). 
That was a decision before three Judges, who were very compe- ` 
tent to pass an opinion upon the construction to be put upon the 
Regulation, Those learned Judges held, that the duty of the 
zemindar under cl. 2, s. 8 of Regulation VIII of 1819, 
was an indispensable duty ; that he is bound to serve notice on 
the defaulter, either at his cutcherry or at the principal town 
or village on the land of the defaulter; and they further give it 
as their opinion that the land of the patni in arrear is what is 
meant in the Regulation by the words “land of the default- 
er.” We therefore think it very clear that the requirements of 
the law have not been complied with in this case, and that the 
sale must be reversed. Mr. Money, who appears for the auc- 
tion-purchaser, who has been made a party to this suit, has call- 
ed our attention to s 14 of Regulation VIII, more parti- 
cularly to the latter portion of the section which enacts that 
“The purchaser shall be made a party in such suits and, upon 
decree passing for reversal of the sale, the Court shall be care- 


(1) S. D. D. for 1849, p. 871, 
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-ful to indemnify him against all loss at the-charge of the zemin- 
dar or-person at whose suit the sale may have been made.” 

We are informed that. the purchase-motey is still in the 
hands of the Collector. We therefore decree the special appeal, 
reverse the decision of the Judge, and restore that of the first 
Court. The plaintiff's costs of both Courts including the costs 
of this Court will be paid by the Raja with interest. The 
purchaser defendant will also be entitled to recover his costs 
from the Raja, including the costs of this Court, and the pur- 
chase-money will be refunded to him. The plaintiffs and the 
purchaser will recover separate costs from the Raja. 


Appeal decreed, 





Before Mr, Justice Kemp and Mr, Justice Glover, 


MADAN MOHAN BISWAS anp anorner (Puarstires) v. WILLIAM 
STALKART anp ornzrs (Derenpants).* 


Suit for Rent at enhanced Rates of Land situated in a Town— Act PIII 
of 1869 (B. C.) 


“A suit cannot be maintained under Act VIII of 1869 (B. O.) for rent at enhanced 
rates of land, not used for agricultural or horticultural purposes, but situated in 
a town. j 


Baboos Bhairab Chandra Banerjee and Bama Charan Bose 
for the appellants. : 


Baboo Rajendra Nath Bose for the respondents, 


Tae facts of this case and the arguments are sufficiently stated 
in the judgment delivered by 


Kemp, J.—This is a suit brought by the agent of Rani Lalan 
Mani upon a notice dated the 24th of Chaitra 1276 (5th April 
1870), addressed to Messrs. John and William Stalkart of Sul- 
kea. The notice was issued under the provisions of s. 13, 


* Special Appeal, No, 721 of 1871, from a decree of the Additional J udge of 
Hooghly, dated the 27th March 1871, affirming a decree of the Moonsiff of that 
district, dated the 28th December 1870, 
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-Act X of 1859, and is to this effect :—That in No. 12 Ahas bazi- 
afti bandobasti mehal, Chur Sulkea, the defendants, the Messrs, 
Stalkart, hold a tenure which is recorded as dags Nos. 2 and 3 
in the settlement proceedings, and that the area as per chitta is 13 
bigas odd katas; that on measurement it- being found that 
they have in their occupation 40 bigas of land ; therefore there 
is an excess of 27 bigas odd katas in their occupation; that 


` ryots of the same class, and holding lands of the same descrip- 


tion, namely Messrs. Gregory and Mackenzie, pay a higher rent 
than the rent paid by the Messrs. Stalkart ; and that the produc- 
tive power of the soil has increased. The notice therefore is 
on this footing, that the defendants do, within seven days, ap- 
pear and execute a kabuliat at the rate of Rs. 50 a biga. 

The suit was instituted on the 11th August 1870; and when the 
suit was instituted, Act VIII of 1869 (B. C.) was in operation in 
the district which has jurisdiction over the suit, supposing it to be 
brought in the proper shape. The suit was instituted in the 
Court of the Moonsiff of Sulkea. The plaint states that the 
proper yearly jumma payable, on the whole area is Rs. 2,000; 
that on the plaintifi’s share the jumma would be Rs. 625 per 
annum. The plaintiff does not sue for the increased rate after 
notice for the whole year according to the terms of her notice, but 


- sueg, perhaps by way of a feeler, for three months’ rent, namely, 
‘from Baisakh to Asar (April to June) for Rs, 156-4, The de~’ 


fence of the Messrs. Stalkart is a very elaborate and long one. _ 


It is not necessary to go into all the points raised in the defence 


on the merits of the case; it is sufficient for us.to notice the points . 


taken with reference to this suit not being maintainable under 
the provisions of Act X of 1859 under which the notice was 
served, or under Act VIII of 1869 (B. C.) under which the 
plaint was instituted. j 

The Moonsiff, in a very careful decision, notices only such of 
the pléas in the defence as are necessary to euable him to arrive 
at a decision as to whether he had jurisdiction to try the case 
under Act VIII of 1869 (B. C.) The'points taken are that the 
land is situated in the heart of the town of Sulkea; that it never 


has been used for agricultural or horticultural purposes, or for any: 


purposes incidental thereto, and, therefore, that the provisions of 


x 
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Act X of 1859 and Act VIII of 1869 (B. C.) will not apply. 1872 
With reference to that point, the Moonsiff, after referring to MADAN MO 
certain decisions of an old date which are to a certain extent in v 


conflict with decisions of a later date, gives a number of decisions FANM 
of this Court which rule that such a suit will not lie, and the 
, Moonsiff says, and we think very properly says, that it would be | 
in his opinion the safest course to follow ‘the principles laid 
` down in the later rulings. The Judge has substantially con~ 
firmed the ruling of the Moonsiff. He is also of opinion, with- ° 
out quoting any decisions at length, that the Moonsiff was right 
in holding that the later concurrent decisions of this Court 
supported the view taken by the Moonsiff. 

In special appeal it is contended that the lower Courtsare wrong 
in holding that Act X of 1859 and Act VIII of 1869 (B. C.) do 
not apply, and that the cases referred to by the lower Courts do 
not finally settle the question; that, however applicable these 
decisions may be to cases under Act X of 1859, they are not 
applicable to cases under the later Act, namely, Act VIII of 
1869 (B. C.) This case has been brought to enhance the rent of 
the defendants; and although notice was issued under s. 13 
of Act X, the suit itself was instituted, as already observed, after 
Act VIII of 1869 (B. C.) came.into operation in the district of 
Howrah; we have been referred to a Government Gazette which 
notifies that the said Act would come into operation in the 
district of Howrah on the 13th of August 1870; the suit was 

P instituted on the 18th of August 1870, and therefore there can be 
no doubt that it is governed by the later Act, namely, Act VIII 
of 1869 (B. C.) The suit is brought under s. 18 of that 

`~ Act, and the words of that section are, almost word for word, the 
same as those of s. 17 of the former Act. The grounds upon 
which the notice proceeds aro, lst, that the productive powers of 
the land have increased ; it does not say that they have increased 
otherwise than by the agency or at the expense of the ryot, or 
in what way they have increased; it merely says that they have 
increased; 2ndly, that the quantity of land has been proved 
by measurement to be greater than the quantity for which rent 
has been previously paid. The question therefore is whether, 
under the rulirgs of this Court, such a suit can be brought 
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__ under the provisions of that section. Speaking for myself I 


have repeatedly ruled, sitting with other learned Judges of this 
Court, that such a suit cannot be brought. It is admitted that 
the land occupied by the defendants is not used by them for 
agricultural or for horticultural purposes, or for any purposes 
incidental thereto, The land is used for a rope-yard, and it is 
not easy to understand how the productive powers of the land 
have been increased by the establishment of a rope-yard on 
that land; the land, apparently, from the statement of the 
defendants, is land which would be useless for agricultural pur- 
poses, as it is a strip of land on the border of the river, subject 
to tides, and only useful for such purposes as that for which it 
has been used by the defendants. However, that is a question 
which is involved on the merits of the case. There are many 
decisions of this Court which have ruled that lands used for 
other purposes than for purposes of agriculture and horticulture 
are not lands liable to enhancement under s, 17 of Act X of 1859. 
Amongst many other decisions it will be sufficient to quote two, 
Kali Mohan Chatterjee v. Kali Krishna Roy Chowdhry (1) by 
L. S. Jackson and Markby, JJ.,-and there is also a very 
late case, Rani Durga Sundari Dasi vy, Bibi Umdatannissa (2), 
before Glover and Dwarka Nath Mitter, JJ., where this point 


“was fully considered; and although those learned Judges differed, 


the Senior Judge, Glover, J., was of opinion that there was 
no conflict of decisions; and although pressed by his learned 
colleague to refer the question to a Full Bench, he declined to 
do so, inasmuch as there was no conflict of decisions, and in 
doing so he was justified by the practice of ‘this Court, because 
when there is no conflict of decisions, the Full Bench have 
invariably refused to decide the points referred. We are told 
that there is a probability of the decision just alluded to being: 
appealed against. If that is so, the point will be definitely set- 
tled; but, as the law at present stands, and with reference to the 
rulings of this Court, we think it right to follow the consistent 
decisions of a later date, and we therefore uphold the decisions 
of the Courts below, and dismiss the special appeal with costs. 


Q) 2 B. L. Re, App, 39. - (2) Next page. 
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"i t 
GLOVER, J.—I retain the opinion expressed by me in the 


case of Rani Durga Sundari Dasi v. Bibi Umdatannissa (1). 
I therefore concur in dismissing the appeal with costs. 


Appeal dismissed. 





Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Bayley, and 
Mr. Justice Ainslie, 7 

RANI DURGA SUNDARI DASI (Prarnrirr).v. BIBI .-UMDATAN. 

~ NISSA (Duvenpanr),* 

Suit for Enhancement of Rent of Land covered ‘with Buildings—Act X of 

1859, s. 28, el. 4— Jurisdiction of Revenue Court, 

A suit for enhancement of reit of land covered with buildings will not lie in 
the Revenue Court under cl.4, s. 23 of Act X of 1859, but is cognizable only 
by a Civil Court. i . 

Tux plaintiff in this case instituted her suit under cl. 4, s. 23 
of Act X of 1859, for arrears of rent at enhanced rates of land 
situated in the Jessore bazar. The enhancement was claimed 
on the ground that the defendant paid a lower rate of rent 
than the rate paid by similar ryots for similar lands surround- 


_ing the disputed land. There was no mention in the plaint 


of buildings being situated on the land, or that the claim included 
any rent on account of such buildings, nor was any reference” 
made thereto in the defence disclosed in the defendant’s written ` 
statement. i 7 con, 4 

The Deputy Collector, among other issues, fixed the following: 

“The land being entirely. occupied as building ground, will 
a suit for arrears of rent at an enhanced rate lie in the Revenue 
Court ?” ‘ 

On this issue the Deputy Collector observed :—“ The ques- 
tion is, whether a suit under this section (2) will lie in the 
Revenue Court? It has been ruled, I believe, that all suits 
between landlord and‘ ténant for rent of land can be heard 
in a Revenue Court, and there does not seem to be anything 

* Appeal No. 1 of 1872 under Cl..15 of the Letters Patent of 28th December 
1865, from the decision of Glover, J, (differing from Mitter, J.), dated 22nd January 
1872, in Special Appeal No. 728 of 1871, from a decree of the District Court of 
Jessore, dated 22nd March 1871, 


(1) See noxt case, (2) Ol. 4,8, 28 of Act X of 1859, 
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832 in Act X of 1859 which would shut out suits of this nature 
gat Dorat. however ill-adapted its provisions may be to their decision.” 
eat The Deputy Collector gave the plaintiff a decree for rent at 
taxnissa. the rate of Rs, 64-2 per annum for the entire holding for the 
period in arrears, with interest at 12 per cent. per annum on 
the amount decreed. 

Against this decision the defendant appealed to the District 
Judge, urging, among other grounds, that as the land for which 
. rent was claimed at enhanced rates, was not used for agricultural 

or horticultural purposes, no suit for rent in respect of it would 
le in the Revenue Court. 

The Judge, in dismissing the plaintiff’s suit on the ground 
that the Revenue Court had no jurisdiction to try it, observed :— 
“I am of opinion that this suit should not have been brought 
under Act X of 1859. The High Court has on more than. 
one occasion ruled that suits for rent of houses in a Bazar can- 
not be entertained under the Act (X of 1859), and the ruling 
in Kali Mohan Chatterjee v. Kali Krishna Roy Chowdry (1) 
is, I think, conclusive on the point. I must; therefore, decree 
this appeal, and dismiss the suit with costs.” l 

The plaintiff appealed to the High Court. The appeal was 
heard by Glover and Mitter, JJ. 





Guover, J.—The question in this special appeal is, whether 
enhancement of rent can be had under Act X of 1859 on land. 
situate in the middle of a town or bazar, and used entirely fo- 

` building purposes? The Judge has held on the authority of 4 
Kali Mohan Chatterjee v. Kali Krishna Roy Chowdry (1) that 
it cannot, 

` It is contended for the special appellant that the land was 
originally let as an ordinary ryoti tenure, and that the suit is 
for rent of the land and not for the rent of the houses. I do 
not know that this makes any difference, and no attempt has 
been made, to distinguish between the two kinds of rent. I 
understand Act X of 1859 as referring to land in the state it is 
in when the suit is brought, and there have been many decisions 
of this Court to the effect that the provisions of the Act can 


(1) 2 B, L, R, App, 39. 
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only` apply to land which is at the time used for agricultural or 1872 
horticultural purposes, and if land, originally leased out as an Soxbant Dasr 
ordinary agricultural tenure, becomes afterwards covered with a E 
buildings in consequence of a town or bazar growing up round  Tannissa. 
about it, I apprehend that, under the rulings of this Court, it 
loses: its agricultural character, and cannot form the subject of 
an enhancement suit under the Rent Law, 
The case of Ram Churn Singh Khettree v. Meadhun Durjee (1) 
is not contrary to this view. That was a suit for house-rent, and it ° 
was held that, where that rent included the ground rent, and the 
two could be clearly separated, a claim for the ground rent might 
be cognizable under Act X of 1859. But this opinion was given 
very doubtfully, the words used being “ would perhaps be cogni- 
gable.” The case of Kali Kishen Biswas v. Sreemutee Jankee (2) 
is very clear on the point. It rules that the occupation intended 
by Act X is occupation for agricultural or horticultural cultiva- 
tion. The case of Ranee Shurno Moyee v. Blumhardt (3), which 
has been quoted by the special respondent’s pleader, is not appli- 
cable, for there the land was leased expressly for building pur- 
poses, which is not shown to be the case in the suit now before us. 


_ But the case of Kali Mohan Chatterjee v, Kali Krishna Roy 


Chowdhry (4) is directly in point, and decides that Act X of 
1859 does not apply to a suit for the enhancement of rent of 
land which is situated in the midst of lands used for building pur- 

poses, and on which the defendant’s house is built; and Khair- 


- udeen Ahmed v, Abdul Baki (5) upholds a similar principle. 


(1) 8 W. R. 90. _ Moonshee Mahomed Eusuff for the 
(2) 8 W. R., 250. respondent. 
(3) 9 W. R., 553, 
(4) 2 B. L. R., App.; 39. 
@) Before Mr. Justice Kemp and Mr, 
Justice Glover. : 

) KHAIRUDEEN AHMED AND OTHERS 

y (PLAINTIFFS) v. ABDUL BAKI (Dsg- 


Guover, J—This was a suit for en- 
hancement of rent after notice. 

Both the plaintiff and defendant are co- 
sharers in the same village. In 1848, a 
batwárá was effected, by which the 
defendant’s dwelling-house was included 


* 
FENDANT), N in the plaintiff's share of the village, 
The 30th April 1869. and the Collector, under the provi- 
Mr. C. Gregory for the appellant, sions of s, 9, Regulation XIX of 1814, 


* Special Appeal, No, 2978 of 1868, from a decree of the Additional Judge of Tirhoot, 
dated the 22nd July 1868, affirming a decree of the Assistant Collector of that district, 
dated the 1st October 1867, 
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So’ does Church v. Ramtanu Shaha (1), as does also Ramdhan 


directed that this, together with seven 
bigas of adjacent land, should be retain- 
ed by the defendant on his paying the 
plaintiff a yearly rent of three rupees a 
biga, and this arrangement was duly 
entered in the batwárá paper. The 
plaintiff now seeks to enhance this rate 
of three rupees a biga up to six rupees, 
the usual rate, on this ground (amongst 
others) that the Regulation only refers 
to land immediately adjacent to a house, 
and not to large fields which are more- 
over cultivated by the defendant as a ryot, 
Tho Assistant Collector thought that 
the plaintiff was entitled to enhance, 
but gave no decree, holding that the 
Revenue Courts had no jurisdiction. 
The Judge, on appeal, thought that 
the case was cognizable by the Collector, 
but that the rate fixed by the Collector 
on the batw&ri proceedings was con- 
clusive so far as the Revenue Courts 
were concerned, 

The point taken in special appeal is 
that the batwar& proceeding is nö bar 
to enhancement; that the lands then 
given by the Collector did not come 
under the definition of s. 9 of the 
batwárá law; and that, if they did, the 
utmost the Collector did, and could do, 
was to fix what was then an equitable 
rent, and that it did not follow that what 
‘was equitable then was equitable now. 

For the special respondent, it was con- 
tended, that the Revenue Courts had no 
jurisdiction as had been fonnd by both 
the lower Courts, and that there was no 
need to go into the question as to 
whether the batwárá order was a final 
one or nò, 

It appears to me that this is a valid 
objection, so far as regards the want of 
‘jurisdiction. I do not, however, under- 
stand the Additional Judge to decide the 
case on this ground, for in one part of 
his decision he says, “the claim is 
entirely for ground-rent, and therefore 
within the cognizance of the Collector.” 


Khan v. Haradhan Paramanick (2). There is no doubt the . 


I take his meaning to be that although 
the Collector had jurisdiction, still the 
batwátrá proceeding must be assumed 
to have been correct, and to be a sort of 
bar to the plaintiff's claim to enhance. 
I admit, however, that there are some 
parts of his judgment which seem to 
mean that, as the land in suit was imme- 
diately attached to the defendant’s house, 
the rent fixed by the Collector, under 
8. 9, Regulation XIX of 1814, was 
in the nature of honse-rent, and not 
recoverable under Act X of 1859, But, 
whatever his real meaning may be, I 
take it that there is no jurisdiction in 
the Revenue Courts to try a case like 
this, There can be no doubt (indeed 
the batwárá papers show this very 
clearly) that the Collector gave the seven 
bigas of land to the defendant as an 
appendage to his dwelling-honse, which 
appears to have comprised a considerable 
block of buildings, including a mosque. 
Whether or not the grant was exces- 
sive for the purpose is a question with 
which we have nothing to do now. It 
is enough that the Collector was antho- 
rized under the batwárá Jaw to give 
such land as he thought proper to con~ 
sider “attached” to the defendant's 
homestead as an appurtenance to that 
homestead; and it seems to mo, there- 
fore, that the rent fixed on that land must 
be considered as the rent of the home- 
stead—of the house and grounds as it 
would be called in England—-and that 
such rent could not be the subject of a 
suit under Act X of 1859, the proper 
Jorum would be the Civil Court. 

For these reasons, I think that this 
special appeal should be dismissed with 
costs, 


. 


Kenr, J.—I concur in this judgment, 
It appears to me that.the land is imme- 


(1) Post, 105, 
(2) Post, 107, 
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case of In re Bramamayi Bewa (3), in which Mitter, J., held that 
there: was nothing in Act X of 1859 to justify any distinction 


diately attached to the house of the 
defendant, special respondent, “ forming 


as it were one compound or set of pre-, 


mises”—-Bipro Doss Dey v. Wollen (a). 
The suit ought to have been bronght in 
the Civil Conrt, 


(1) Before Mr, Justice L, 8. Jackson and 
Mr, Justice Markby. 


C. CHURCH (Derenpant) v. RAM- 
TANU SHAHA AND OTHERS (PLAINY- 
IFFs).* : 

The 28ih May 1869. - 


Baboos Kally Mohan Das and Hem- 
Chunder Bannerjee for the appellant. 


Baboo Chunder Madhub Ghose for the 
respondents. - 


Jackson, J.—This was ‘a suit in the 
Collector’s Court to obtain’a kabuliat 
from the defendant for rent, at an en- 
hanced rate, in respect of some four bigas 
fifteen katas of land occupied by him in 
the town of Sulkea. The enhancement 
was claimed upon grounds drawn up, 
not precisely in conformity with s. t7, 
but in words nearly resembling that 
section of Act X of 1859. The defend- 
‘aut’ claimed to hold this land under 
a mukarrari patta confirming a tenure 
of very ancient date, and granted by 
the vendors of the: plaintiff. The De- 
paty Collector disallowed the plaint- 
iff’s claim for enhancement, but on 
appeal, the Zillah Judge, finding that 
there was a defect of authority in respect 
of one of the co-sharers by whom the 
patta was alleged to have been granted, 
held the patta to be invalid, declared’ 
the defendant liable to enhancement, and 
declared further, that he was liable to 
pay rent at a rate specified, being an 
enhanced rate, but not the rate stated in 


(a) 1 W. Ra 228, 


the plaint. The decree declared that 
“the appeal’ be decreed,” but did not 
specifically declare that the defendant 
was to execute a kabuliat, 


On special appeal against this decision, 
various grounds were taken impugning 
the correctness of the Judge’s conclu- 
sions ; and after the argument had pro- 
ceeded some length, a suggestion was 
thrown out that the whole decree must 
be inoperative, the suit being brought 
in a Court that had no jurisdiction to 
entertain it, inasmuch as the subject- 
matter was rent of land situated within 
a town covered by buildings, and one to 
which, consequently, the provisions of 
Act X had no application whatever. 

At first we entertained some doubt as 
to whether this objection, which had not 
been so much as thought of in either of 
the Courts below, ought to be allowed 
here. It appeared that both the parties 
had submitted to the jurisdiction of those 
Courts, and if there was no defect of 
jurisdiction on the face of the plaint and 
the decree, it might not be worth while 
to put the parties to the expense of a 
fresh litigation if the points of dispute 
could be finally settled by our decree. 
The argument was therefore allowed to 
proceed ; but on going further into the 
case, it has become very manifest to me, 
and also, I think, to the pleaders on both 
sides, that the decree obtained by the 
plaintiff in the Court below, and any 


-affirmance or modification of that decree 


which he might obtain from us, would 
be hereafter quite inoperative and in- 
fructuous, It seems quite clear that if 
upon the declaration as to the rates of 
rent which he has obtained, he were now 
to sue this defendant for arrears of rent, 
at the rates so declared, before the Col- 
lector, he would be met by the plea that 
the Collector was not competent to try 


(3) Post, 109. 


* Special Appeal, No. 3225 of 1868, from a decree of the Additional Judge of Hooghly, 
dated the 1st May 1867, reversing a decree of the Deputy Collector of that district, 


dated the 12th March 1866. 
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between suits for arrears of rent on account of lands used for 
agricultural purposes and suits for arrears on account of land ` 


the suit for rent in respect of this land, 
and his suit would therefore be at once 
dismissed ; and if he sued in the Civil 
Court, where the suit, no doubt, would be 
properly cognizable, that Court would 
decline to recognize the validity of the 
Collector’s declaration, or the declara- 
tion ofthe Judge on appeal from the 
Collector, in respect of the rent which 
the defendant was liable to pay. That 


” being so, it seems to me that it would 


be quite a waste of the time of the 
Court, if would also be a misapplica- 
tion of its powers, and further a great 
misleading of the plaintiff, if we were 
to apply any reasoning that might oceur 
to us to the discussion of the correctness 
of the judgment, which,.upon other 
grounds, would be quite unsustainable. 
It being, therefore, admitted that ‘this 
decision is clearly invalid for want of 
jurisdiction, I think our simple duty is 
(and we shall best serve the interests of 
the plaintiff by taking that course at 
once) to declare that the decision of the 
lower Court in this suit has been passed 
without jurisdiction ; that it can have 
no legal effect ; and that, consequently, 
it is unnecessary for us to go into the 
merits of- the case or- determine the 
question raised in this special appeal. 
This is perhaps a course not quite in 
accordance with the provisions of 
s, 350 of the Code of Civil Procedure, 
but it is one which we are quite compe- 
tent to take under the provisions of 
cl. 15 of the Letters Patent, 

We therefore declare this judgment to 


-be ineffectual. We refuse to decide the 


questions raised upon the merits of the 
case, and we order that each party do 
pay his own costs. 


Marxsy, J.—I am entirely of the 
same opinion. It seems to me that in 
all these cases, where an objection is 
made to the want of jurisdiction in the 
Courts below, which is taken here for the 


first time in special appeal, a certain 
amount of discretion must be left to the 
Court in dealing with that objection. 
Recently here we have taken on differ- 
ent occasions different courses. On one 
occasion, the parties came before us, 
after having discussed the matter fally 
in the two lower Courts, not complain- 
ing in any way that there had been a 
wrong decision on the law or the facts 
of the case, but merely asking us to set 
aside that decision which they had con- 
tested fully in the Court below. We 
refused to set aside that decision or to 
interfere in any way. If it was invalid, 
no use could be made of it, and we 
refused to set it aside on the sole ground 
that it was made without jurisdiction. 
But in another case, Kal: Mohan Chat- 
terjee v, Kali Krishna Roy Chowdry (a), 
similar to which is the present case, cer- 
tain questions were raised as to whether 
Act X of 1859 had been properly applied 
to asuit for assessment of rent, the ques- 
tion arising as to- the assessment of rent 
on land used for building purposes. 
There, acting upon a view very similar 
to the one now taken, we declined to 
gointo the matter, and held that the 
Courts below had no jurisdiction. I 
think this is a case in which we ought 
to follow the latter course, because it 
appears to me that any opinion that 
we should give upon the law of the case, 
any result that we should declare ought 
to be come to in this case, would be in- 
effectual for the parties and could not be - 
relied upon by them. I do not think 
that Courts of law should enter into a 
discussion and give decisions which are 
out of their jurisdiction, which is what 
we are asked to do in this case. This is 
avery different thing from ‘refusing to 
set aside a decree solely on the ground 
that it was passed without jurisdiction, 
though I do not say that even this might 
not be done in’ some cases, : 


(a) 2B. L, R.,- App. 39, 
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used for other purposes, but the decision, which was. that of the 
Senior Judge, L. S. Jackson, J., was-in accordance with the aus DORGA 


(2) Before Mr. Justice Markby and Mr, 
: ` Justice Glover, 3 


RAMDHAN KHAN (Prase) v, HA- 
RADHAN PARAMANICK AND OTHERS 
(DerenDants).* 

The 15th September 1869, 


` Baboos Ashutas Chatterjee, Naba Kis- 
sen Mookerjee, and Jadab Chandra Seal 
for the appellant. 3 


Baboos Hem Chandra Banerjee and 
Amarnath Bose for the respondents, 


Marxny, J.—It seems that in this 
ease the plaintiff brought a suit to 
recover a piece of land, 14 cubits long 
and 7 cubits wide, in possession of the 
defendants. He: says that he bought 
the land on the 25th Aswin 1259 (10th 
October 1853), from two persons, named 
Madhu and Naram. He says, that as 
this jummayi land paid rent to the 
zemindar, on the 26th Sraban 1259 (9th 
August 1853), he had his name regis- 
tered, and obtained an amalnéma ; that 
he built a hut upon the land, and sub- 
let it to his vendors, at a monthly rent 
of two annas, from Aghran 1261 to 
Aghran 1275 (16th November 1855 to 
15th November 1868) ; that the hut was 
burnt down ; that he was going to build 
another upon the land, when he was 
opposed by the defendants who are the 
heirs of Madhu and Narain. 

The defendants, in their written state- 
ment, admit the purchase of, the plaint- 
iff from Madbu and Narain; and they 
do not dispute the tenure which the 
plaintiff holds, but they deny that the 
plaintiff built the hut. .They sty they 
built the hut, having “taken the land 
which they hold for dwelling purposes 
at an annual rent of four annas, and, asa 
proposition of law, they say that the 
plaintiff's title is barred under the 


the land is sub-let by a ryot. 


general law of limitation, and also that 
the plaintiff cannot obtain khas posses- 
sion because they have been in posses- 
sion twelve years, 

Now, nothing seems to have turned 
upon the defence of general limitation, 
It is quite obvious upon this, that the 
defendants have put themselves out of 
Court, because they admit the tenure 
between themselves and the plaintiff, 

The first Court found that the allega- 
tions generally of the plaintiff were true, 
and gave him a decree. The second 
Court finds, generally, that the allega- 
tions of the defendants are trne,—that is 
to say, it finds that the defendants built 
the hut, that they held upon the terms 
they allege, and it finds that the allega- 
tion of the plaintiff that the land was 
demised for a specified term is untrue ; 
and then the Court, observing that the 
defendants are “the ryots” of the plain- 
tiff, dismissed the plaintiffs claim. 

Now in special appeal before us, it has 
been contended by the plaintiff in the 
first place that the only right to remain 
in possession, which the defendants 
can claim, is under s. 6, Act X of 
1859, and that s. 6 does not apply, be- 
eause the tenants are persons to whom 
T think 
that contention is bad in law. S. 6 
does not exclude from the acquisition 
of the right of occupancy those persons 
who hold from ryots, but only those 
persons who hold from ryots themselves 
having no right of oceupancy Now, 
here the plaintiffs, assuming them to be 
properly described “as ryots, clearly by 
their own statement had more than a 
right of occupancy, for they claimed 
to have a transferable tenure. Bat, 


‘then, it is further objected by the 


plaintiff (still arguing that the only 
way in which the defendants can gain a 
right of occupancy is under Act X) that 


* Special Appeal, No. 1501 of 1869, from a decree of the Subordinate Judge of Hoogly, 
dated the-26th May 1869, reversing a decree of the Moonsiff of that district, dated the 


8rd April 1869.: 
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It seems to me, therefore, that 


we ought in this case to follow the long current of decisions 


Act X has no application to this case 
at all, because, by the defendants’ own 
showing, the land was taken for dwelling 
purposes ; and, according to the decisions 
of this Court, Act X does not apply 
to land taken under such circumstances. 
That contention appears to me to be 
good. In numerous cases decided by 
this Court relating to various provisions 
of Act X, this Court has come to the 
conclusion upon the general frame of the 
Act, that, though not restricted in express 
terms to any species of land, it was not 
intended to apply to any land except 
land of which the main object was culti- 
vation, and with regard to this very sec- 
tion, the same conclusion hás been come 
to in the case which was referred to, Kali 
Kishen Biswas v. Sreemutee Jankee (a). 
Phear, J., in delivering judgment 
says: —“The occupation intended to 
be protected by that section is occupa- 
tion of land considered as the subject 
of agricultural and horticultural cul- 
tivation, and used for purposes inci- 
dental thereto, such as for the site of 
the homestead, the ryot or malli’s 
dwelling-house, and so on. I do not 
think that it includes occupation the 
main object of which is the dwelling- 
house itself, and where the cultivation of 
the soil, if any there be, is entirely 
subordinate to that.” I think that deci- 
sion is in accordance with the general 
view taken of this act, and for my part, 
I may say, I entirely conour with it. 

But it has been contended by the 
pleader for the defendants, special re- 
spondents, that the plaintiff’s suit ought 
to have been dismissed, because, whatever 
his cause of action may have been, if he 
properly stated it, he did not prove the 
cause of action laid in his plaint. Now, 
I think there is a little confusion as to 
what the plaintiff ’s cause of action really 
is. To my mind the cause of action in 


(a) 8 W. R., 250. 


this plaint (and this plaint would have 
been perfectly good if it had been con- 
fined to that statement alone), was that 
the land belonged to the plaintiff, and 
that he had a right to the present pos- 
session of it, and that when he went to 
demand possession fiom the defendants, 
they refused to give it tohim. It is true 
that the plaintiff does go on and state 
circumstances which have now been 
finally decided to be untrue; and, no 
doubt, the fact of his having done so, 
may very well be raised against him 
in dealing with the evidence in the case, 
I do not think it follows, however, that 
because a plaintiff states circumstances in 
his plaint which are untrue, and which 
are not material allegations, that is to say, 
which are allegations which might be 
struck out of the plaint and yet the plant 
remain a good one, and fails to prove 
those allegations, that, therefore, the suit 
much necessarily be decided against him. 
It stands admitted in this case that this 
land was the land of the plaintiff. It 
stands admitted that the only title of the 
defendants was in consequence of a grant 
made to them of the land in order that 
they might use it for dwelling purposes ; 
and it seems to me that until the defend- 
ants can show that that grant was in 
its origin intended to be a permanent one, 
or that by occupation under it they had 
acquired a permanent right of occupancy, 
they must fail. I have already given my 
reasons for saying that they have made 
out no claim to a right of occupancy 
under Act X, because that Act has no 
application to this case; and the only 
other ground upon which it was possible 
that they could claim a right of occupancy, 
was, to my mind, stated in so vague 
a manner as to make it almost impossible 
to deal with it. It was stated that if a 
man (altogether independently. of Act K 
of 1859, and even assuming that that 
Act would not apply) grants, we will 
say, a house, to another for an indefinite 
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which „held that the rent of land used for building purposes 
cannot be enhanced by a suit under Act X of 1859. 
We were much pressed to refer this case for the decision of 


v. 
J IBI UMDAT-~ 
a Full Bench; but as there has been, so far as I can discover, 


ANNISSA. 


term, the tenant, merely by occupation 
of it under that grant acquires, on equit- 
able principles (for that is what it comes 
to), a right of occupancy. I know of no 
such principle of law. If authority were 
needed, it seems to me that such a propo- 
sition of law was expressly repudiated by 
the decision of the Privy Councilin a case 
reported in 11 Moore’s Indian Appeals, 
towards the end of the volume (a). Ido not 
at all say that a grant which was original- 
ly wholly indefinite in its terms may not 
be made perpetual by the subsequent con- 
duct of the parties: but that is a matter 
of fact, and no facts have been shown in 
this case of that kind, nor has the Court 
been asked to infer it. What we have 
been asked to hold, and what we cainot 
hold to give the defendants what they ask, 
is, thatsimply by occupying under a grant 
for no specified period and by paying 
rent under it, a tenant acquires a right of 
occupancy. I think that right is entirely 
confined to the special cases in which the 
Legislature has granted it. Therefore, I 
think that the grounds, upon which the 
lower Appellate Court based its judgment 
jn this case, have been shown to be wrong 
Jin point of law, nor have the counter- 
/ objections in support of that jadgment 
succeeded. The result to my mind is 


that the decree of the lower Appellate _ 


Court ought to be reversed, and that the 
plaintiff should have a decree for what 
the first Court gave him, that is to say, 
a deeree for possession of the land.” The 
defendants will have to pay the costs of 
this Court and of “the lower Appellate 
Court. 


Grovar, J.—I am of the same opinion, 
and have nothing to add to the observa- 
tions which have been made by Mr. 
Justice Markby. 


(a) Baboo Dhunput Singh v. Gooman 
Singh, 11 Moo..1, An 483, see p. 465, 


y 


(8) Before Mr, Justice L. 8. Jackson and 
: Mr, Justice Mitter. 


Jn re BRAMAMAYI BEWA ( PETITIONER.) 
The 24th August 1870, 
Baboo Kasikant Sein for the Petitioner. 


JACKSON, J.—This is an application to 
quash the decision of the Small Cause 
Court on the ground that the subject is 
one not within the jurisdiction’of such 


-Court. 


The suit was one for arrears of rent 
upon asmall piece of land at Kalighat, on 
part of which isa house. It is contended 
that this falls within the meaning of 
cl, 4, 8. 23, Act X of 1859, and that it 
was, therefore, a claim in respect of 
which, atthe time of the passing of the 
Mofussil Small Cause Court Act (XI of 
1865), a suit might bexbrought before a 
Revenue Court. i 

Another ground on which we are asked 
to interfere is that the suit was im- 
properly framed, the plaintiff being one 
of several co-sharers. 

As to the first ground, speaking for 
myself, I have frequently held that the 
provisions of Act X of 1859 do not 
apply to suits of that description, the 
land being occupied for the purposes of 
building, and not agriculturally or in the 
neighbourhood of lands occupied agricul- 
turally. T have repeatedly decided cases 
in appeal upon that principle. Even if 
the point was one which admitted of doubt» 
whatever course I should be inclined 
to take if the case arose in special appeal 
or in appeal regularly, I do not think it 
is a point on which the decision of the 
Court below ought to be called in ques- 
tion by way of exercising the extraordi- 
nary powers of this Court, and quashing 
a judgment regularly arrived at. I do 
not think, therefore, that this rule ought 
to be granted, ` 
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The decision of the lower Appellate Court. appears to me 
correct, and I would dismiss this. special appeal with. costs. 
My attention has been drawn to the case of Fariney Persad 
Ghose v. The Bengal Indigo Co. (1), but with all respect for 
the opinion of my learned colleague, I cannot think that this 
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As to the second” point raised, it is a 
point of form which does not affect the 
decision on the merits. 


Mirrrr, J.—I am of opinion that 
. this suit was not cognizable by the Small 
Cause Court of Sealdsh. The plaint, 
shows clearly and distinetly that the 
subject of the case is a piece of land, and 
that the rent sued for is rent issuing out 
of that land, and payable on account and 
for the use of it. That there are certain 
buildings standing on the land does not, 
in my opinion, make any difference. 
Those buildings have been erected by the 
defendant, and it is quite clear from the 
plaint itself that they were not includ- 
ed in the lease, nor is the rent claimed 
on account thereof. ` ` 


This being so, the question arises 
whether this suit could have been insti- 
tuted in the Revenue Courts under the 
provisions of cl. 4, 8. 23, Act X of 1859, 
if those Courts had been in existence on 
the date when‘the plaint was filed. 

I am of opinion that the Revenue 
Courts alone could have entertained a 
guit of this description. The words of 
cl. 4_appear to me to be quite clear 
and positive on the pdint. That clause 
says: “ All suits for arrears of rent 
due on account of land either khiraji 
or lakhiraj, or on account of any rights 


of pasturage, forest-rights, fisheries, or. 


the like,” shall be brought in the Revenue 
Courts and in none other. It is impos- 
sible to say that this suit is not a suit for 
arrears of rent on account of land, and 
therefore the Small Cause Court of 
Sealdah had no jurisdiction to try it, the 
jurisdiction of Small Cause Courts in 


respect of such suits being barred by the 
express provisions of cl. 4,8. 6, Act XI 
of 1865, 

‘I am aware that there are some deci- 
sions of this Court opposed to my view, but 
there are also several decisions the other 
way, and if the decision of this case had 
rested with me, I would have referred the 
question to a Full Bench of this Court 
for an authoritative raling. 


Whether the defendant in this case is 
a “ryot” within the meaning of that word 
as used in Act X of 1859, is a question 
upon which I do not wish to express any 
opinion, but it is quite clear that under 
the provisions af cl. 4, s. 283 of that 
Act, this suit being a suit for arrears 
of rent on account of land, could have 
been brought in the Revenue Courts only, 
if those Courts had been in existence at 
the date when the plaint was filed. I see 
nothing in the Act to justify any dis- 
tinction between suits for arrears of rent, 
on account of land used for agricultural ' 
purposes and suits for arreats of-rent 
on account of lands used for other pur- 
poses. It has been already held by the 
Privy Council that a suit for arrears of 
rent against a tenant who is not a culti- 
vating ryot was cognizable by the Reve- 
nue Courts (a). 


I concur in the view which my-learned . 
colleague has taken on the second point 
raised in this application. 


(a) Baboo Dhunput Singh v. Gooman 
Singh, 11 Moo, I. A, 483, 


0) 2W. RB, Act X R, 9. 
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V. 
. Biser Umpa- 
MITTER, J.—I am extremely sorry to differ from my learned “yixyissa, 


colleague. 

This was a suit for arrears of rent at enhanced rates, the 
arrears being alleged to be due on account of a piece of land 
situated in the Jessore Bazar. The lower Appellate Court 
being under the impression that the suit was one for house-rent, 
has dismissed it upon the ground that the Revenue Court in 
which it was instituted had no jurisdiction to try it. I am of 
opinion that the decision of the lower Appellate Court is 
erroneous in law, and ought therefore to be set aside. That the 
suit is not one for house-rent does not appear to be disputed. 
It is true that there is a building upon the land in question, but 
the building, it is admitted on both sides, is the property of the 
defendant; nor is it for any rent alleged to be due on account of 
that building that the suit was brought. The case therefore falls 
‚within the express provisions of cl. 4, s. 23, Act X of 1859, 
which was the law in force at the time of its institution, and which 
says: “All suits for arrearsof rent due on account of land, 
€ khiraji or lakhiraj, shall be cognizable by the Collector of the 
‘land revenue, and shall not be cognizable by any other Court.” 
The present suit is, as I have explained above, a suit for 
arrears of rent due “on account of land.” That the land is 
‘ occupied by a building appears to me to be of no consequence 
whatever. It is, nevertheless, “land,” exactly in the same 
sense, as it would have been if it had been cultivated with indigo 
or paddy; and as the rent claimed is alleged to have issued, from 
the land, and not from the building which stands upon it, I am 
unable to see how it can be held that the suit was brought in 
a wrong Court, when the Legislature says in so many terms, 
that all suits for arrears of rent due on account of land shall 
be brought in the Collectors Court and in no other. No 
portion of the rent sued for is, or is even alleged to be, due on 
account of the building; for that building is, as I have already 
shown; the property of the defendant, and as such not subject 
to the payment of any rent to the plaintiff. Nor can the fact 
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that the arrears sued for are claimed at enhanced rates affect 
the character of the suit in any way whatever. It is to all 

intents and purposes a suit for arrears of rent as it is in name ; 
and as it is also a suit for arrears of rent “due on account of 
land,” it seems to be beyond all, question that it is capable of 
satisfying all the conditions required by cl. 4, 8. 23, Act X of 
1859. That clause, it should be borne in mind, applies to suits 
for arrears of rent not only against ryots, but against all classes 
of under-tenants. This point has been settled by the decision of 
the Privy Council in the case of Baboo Dhunput Singh v. 
Gooman Singh (1). That was a suit for arrears of rent at 
enhanced rates against a guasi-talookdar holding an intermediate 
position between the proprietor and the ryots, and an objection 
was taken that the Revenue Court in which it was brought had 
no jurisdiction to try it. Their Lordships, however, overruled 
the objection upon the ground that the clause above referred to 
“ contains provisions for all classes of under-tenants.” 

It has been argued that as the land is not used for agricultural 
or horticultural purposes, the suit was not cognizable by the 
Revenue Court. I confess that I am ata loss to find out-any 
satisfactory reason to justify such a distinction. There is nothing 
whatever in the words of ‘the Legislature to support it. On the 
contrary, as land must retain its character as land whether it is 
used for agricultural or for building purposes, the contention 
seems to be directly in the teeth of the plain and obvious 
meaning of those words. Why then are we to dismiss this suit ; 
on the ground of such a distinction? A suit-for arrears of rent 
due on account of a piece of land, occupied by a ryot’s home- 
stead, is clearly governed by cl. 4, s. 23, Act X of 1859, and 
there are many ryots in this country who do not hold any other 
lands than those occupied by their homesteads, A  patnidar 
who holds an entire pergunnah, and never uses a single kata of 
the lands comprised in his patni, for agricultural or horticul- 
tural purposes, would have been liable to be sued under that 
elause, if it had been still in force as law; and I see no reason, 
therefore, why the purpose for which the land is used should 
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have “ny thing to do with the jurisdiction conferred on the 
Revenue Courts by that clause. Whatever may be the true 
definition of the word “ryot,” as used in Act X of 1859, it is 
by no means necessary that he should be an actual cultivator, 
S. 6 says distinctly, that a ryot who has “held” land for 
twelve years consecutively is entitled to a right of occupancy 
exactly in the same way as a ryot who has “cultivated” land 
for the same period; and as cl. 4, s. 23, applies to all cases in 
which the subject-matter of the lease is land, I do not-see the 
slightest reason why the defendant in this case should be per- 
mitted to object to the jurisdiction of the Revenue Court, even 
though he may not be a ryot within the meaning of the Act. 
The land for which the rent is claimed is, it is true, situated 
within a bazar, and it is also true, that it is occupied by a 
building and not used for horticultural or agricultural purposes. 
But it is nevertheless land in every sense of the term, and as 
the suit is, therefore, a suit for arrears of rent due on account 
of land, it was instituted in the only Court in which it could 
have been instituted at the time. There is nothing whatever 


in the Act which says that the land should not be situated in æ 


town or in the vicinity of a town; nor is there anything in it 
to give the slightest support to the contention that the land 
should be used for a particular purpose, or found in a particular 
condition, at the time when the suit is brought, before the 
Revenue Court can assume jurisdiction to try it. Suppose, for 
‘ instance, that a ryot cultivates his land with paddy for one year, 
and then erects a building upon it or allows it to remain uncul- 
tivated in the next year, a suit for arrears of rent due for 
the first year would certainly be governed by cl. 4, s. 23, Act 
X of 1859, and I see no reason whatever why the same clause 
should not apply to a suit brought for the arrears of the next 
year. . 
It has been said that there are several decisions of this Court 
by which it has been held that suits for arrears of rent due on 
account of lands not used for horticultural or agricultural pur- 
poses are not governed by Act X of 1859. I have carefully 
read those decisions, but with the greatest deference to the 
learned Judges by whom they were passed, I feel myself bound 
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the contrary effect—see Tariney Persad Ghose v. The Bengal 
Indiao Co. (1), Gaetree Dabea v. Thakoor Doss (2), Shaikh 
Nasur Ali v. Saadut Ali (3), Watson v, Govind Chunder Mo- 
zoomdar (4), Matunginee Dassee v. Haradhun Doss (5), and 
Ram Churn Singh Khettree v. Meadhun Durjee (6), so that there 
is no ground whatever for saying that the question has been set 
at rest by a long and uniform current of decisions. Indeed, the 
point was only a few. days ago referred to a Full Bench in 


Special Appeal No. 31 of 1871, though I regret to say that the 


reference fell through in consequence of the Judges sitting on 
the Full Bench having come to the conclusion that the question 
did not arise in the particular case. 

As, however, thé view taken by me is in conflict with that 
taken by some. of the learned Judges of this Court, I would 
reverse the decision of the lower Appellate Court subject to the 
opinion of a Full Bench. 

The plaintiff appealed under cl. 15 of the Dotter Patent 
against the decision of Glover, J. 


Mr. Montriou (with him Baboo Aluta Dhur) for the ap- 
pellant. 


` 


Mr. Twidale for the respondent. 


Mr. Montriou.—The present suit is for rent of the land and 
not of the building on it, which is admitted by the plaintiff to be 


. the defendant’s property. In the present appeal the point raised 


is, whether the Revenue Court had jurisdiction to entertain this 
suit. In Mathuranath Kundu v. Campbell (7), it was held that 
a suit for rent of land would lie in the Revenue Court, though 
that land had buildings onit. Here the land is one thing and the 
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[ArNsLIE, J.—The case you quoted is for rent. 


The present case is one for enhancement of rent, and the ques- 
tion before us is whether a suit for enhancement of rent of land 


covered with buildings would lie inthe Revenue Court. Couca, 
C. J.—The question is, whether enhancement applies to all 


kinds of:land.] The case of Mathuranath Kundu v. Campbell (7) 


(7) Before Mr. Justice Norman, Officiating 
Chief Justice and Mr. Justice Loch. 
MATHURANATH KUNDU (Derenp- 
ant) v. W. CAMPBELL, MANAGER, 
on senam or SCOTT MONCKIEFF 
(Puaurirr).* i 


The 29th April 1871, 
Mr. J. S. Rochfort for the-appellant. 


Mr. R. T. Allan and Baboo Bhowani 
Churn Dutt-for the respondent. 


Norman, J.—This is a suit brought 
in the Collector’s Court under Act X of 
1859, for the rent of a very considerable 

-tract of land described asa twelve-anna 

darpatni talook of Mauza Majumpur, 
and all the jotes, lately held by Mr. 
Kenny in the sixteen-anna of the village, 
two brick-buildings in the shape of a half 
moon, each containing twenty apart- 
ments, with -a brick-built godown stand- 
ing on the said jotes, with khas, fallow, 
jalkur, cunkur, churs, &c., lakhiraj lands 
in Mauza Majumpur, a four-anna dar- 
ijara of Mauza Majumpur, Mauza 
Moorareepore, and lakhiraj lands in 
Bahadoor Khalee, containing in all 1,230 
bigas. The enumeration of the differ- 
ent tenures and ryots’ holdings in the 
kabuliat, which was duly registered, is 
written in Bengali, and occupies twenty- 
five closely written sheets of the largest 
sized brief paper. 

There are huts upon the land in ques- 
tion, and the brick-houses, included in 
the lease, are apparently of considerable 
value. 

The Assistant Collector of Kooshtea, 
who tried the case, says:—“ There are 


certain pacca houses on the Iland, and 
no doubt part of the rent stipulated is 
really on account of house-rent. But 
neither is the amount of house-rent nor 
the fact that anything is due on account 
of house-rent mentioned in the kabuliat, 
The houses are merely mentioned in a list 
of property, the mention of them is mere- 
ly descriptive.’ There is also “a clause 
whereby the tenant is bound to keep the 
houses in good repair, and the right of 
letting them is made over to him speciff- 
cally.” The defendant objected before the 
Assistant Collector that a suit for rent 
could not be maintained in the Collectors 
Court. The objection was overruled by 
the Assistant Collector, and his decision 
has been affirmed by the Judge on appeal. 
The objection has now been renewed on 
special appeal before this Court. It 
seems to be supposed that there is a 
considerable conflict of decisions on the 
question before us; but I think that, 
when the eases are closely examined, it 
will be found that such is not the case, 
The preamble of Act X of 1859 recites 
that “it is expedient to re-enact, with 
certain modifications, the provisions of 
the existing law relative to the rights of 
ryots with respect to the delivery of 
pottas and the occupancy of land, to 
the prevention of illegal exaction and 
extortion in connection with demands of 
rent, and to other questions connected 
with the same; to extend the jurisdiction 
of Collectors, and to prescribe rules for 
the trial of such questions, as well as of 
suits for the recovery of arrears of rent, 
and of suits arising out of the distraint 
of property for such arrears.” Upon 


* Special Appeal, No, 1953 of 1870, from a decree of the Additional Judge of Nuddea, 
dated the 15th June 1870, affirming a decree of me Assistant Qollector of that district, 


dated the 26th June 1869, 
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shows that the suit, where the rent sought is for the land and 
not for the house, must be brought in the Revenue Court. 
There is a distinction between shop-rent and rent for the land 


on which a shop is built, The 


words of Act X are general. 


There is nothing in the wording of the Act which shows that 


the language of this preamble, I desire 
to observe thatthe suits for the recovery 
of arrears of rent do not appear to be 
limited in any way. There is nothing 
to restrict the word “ rents ” to rents due 
from ryots. The 23rd section enacts that 
“ all suits for arrears of rent due on ac- 
count of land either khiraji or lakhiraj, or 
on account of any rights of pasturage, for- 
est-rights, fisheries, or the like, . . . . 
shall be cognizable by the Collectors of 
land revenue, and shall be instituted and 
tried under the provisions of this Act, and, 
except in the way of appeal as provided 
in this Act, shall not be cognizable in any 
other Court or by any other officer, or in 
any other manner.” 

“We have to consider whether the suit 
with which we have to deal is a suit for 
the rent of land. If so, the Collector’s 
Court, and the Collector’s Court alone, had 
cognizance of it under Act X. 

If the principal subject of the demise, 
that for which substantially the rent is 
reserved, island, I think it matters not 
that the value is increased by houses or 
other buildings standing upon the land. 
This Court so held in Tariney Persad 
Ghose v. The Bengal Indigo Company (a). 
The rent of land does not represent its 
value in a state of nature or as jungle, 
but as improved land, and whether the 
improvement consists in the clearance of 
jungle, draining, fencing, accessibility by 
roads made upon or leading to it, contriy- 
ances for irrigation, or buildings erected 
upon the land, does not, in my opinion, 
in any way affect the question. In all 
cases such as I have supposed, the price 
for the useof the land in its improved state 
is rent, which can be sued -for in the Col- 


(a) 2 W. Ra Act X Ra, 9. 


lector’s Court. By way of analogy, I desire 
to refer to the fact that in England it has 
long been settled that though the value of 
demised premises may be increased by 
the goods on the premises, yob the rent 
must be deemed to issue out of the house 
and land, and not out of the goods; and 
consequently a landlord does not lose his 
remedy by distress when goods are let 
with a house as where a furnished house 
is the subject of the demise, one rent only 
being reserved. See Newman v. Ander- 
ton (b). On the other hand, where the 
principal subjectof occupation is a build- 
ing or buildings, when the rent is sub- 
stantially the price of the use and occupa- 
tion of such building or buildings, the 
land on which the buildings stand being 
a merely subordinate matter, it may well 
be that the rent for such buildings cannot 
be truly described “as the rent of land 
either kbiraji or lakheraj.” Theo cases of 
Maharaja Dhiraj Mahtab Chand Ba- 
hadur v, Makund Ballabh Bose (c), Bipro 
Doss Dey v. Wollen (d), and Hari Mohan 
Sirkar v. Moncrieff (e), 7th December 
1870, fall apparently within this class of 
cases. If a zemindar could not sue'a pat- 
nidar or an izaradar for rent under s. 23 
of Act X of 1859, merely because there 
were a few houses on the land demised, 
he would in fact be wholly without 
remedy. 

I am of opinion that in the present 
case the suit is a suit for the rent of 
land, and therefore that the decisions of 
the lower Courts must be affirmed with 
costs. s 

Loox, J.—I quite concur, 

(b) 2 B. & Pa, N., R., 224 

(c) Post, App., 18. ` 

(d) 1 W. R., 223. 

(e) Post, App., 14. 
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it applies only to cultivated land. A suit for enhancement of 
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rent is still a suit for rent. The question, now, is one of juris- Banı Durea 


diction, not of the right to enhance, 

After going through the judgment of Mitter and Glover, JJ., 
and all the cases cited, the learned counsel referred to two 
recent cases, Brajanath Kundu Chowdhry v. Lowther (1), and 
Madan Mohan Biswas v. Stalkart (2), [Atnstiz, J.—In the 
case of Mathuranath Kundu v. Campbell.(3), Norman, J., 
held that the minor portion of the land must follow the 
larger, which was in that case agricultural.] Norman, J., 
does not appear to draw this distinction, There are con- 
flicting decisions on this point of jurisdiction. The purposes 
for which land is used is wholly immaterial. [Covucu, 
C. J.—This is a-suit for enliancement of rent. Can the rent 
of lands occupied by buildings be enhanced?] ‘That is a 
question, the answer to which depends on the merits of the 
case. After entertaining the suit, the Court may decide that 
such lands are not liable to enhancement. 


Baboo Ashutosh Dhur on the same side.—The question is, 
what is the meaning of “land” as used in Act X. There is no 
definition given to the word in the Act, nor is there any- 
thing in the Act itself to show that the word should not 
bear its ordinary meaning, but be understood in a restrict- 
_ed sense applicable only to one description of land. The 
cases quoted in support of the opposite view refer principally 
to rights of occupancy in lands on which buildings stand. In 
a case of the 28th June 1862, Nawab Hajee Mohammed (4), 
it was held that a suit for rent of land, which did not in- 
clude the rent of the house, would lie in the Revenue Court. 
In Baboo Dhunput Singh v. Gooman Singh (5) it was 
objected that ‘a suit for rent at enhanced rates against a 
talookdar holding an intermediate position between the pro- 
prietor and ryot, would not lie in the Revenue Court, but the 


(1) Post; 121, (4) Board’s Collection of Act X 
(2) Ante, 97. Rulings, p, 47. ° 
(3) Ante, 115. (5) 11 Moo, I, A., 463, 
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Privy Council overruled the objection. In Kali Kishen Biswas 


Ranr DURGA i . i 
Eent Dunca v, Sreemutee Jankee (1), the question was whether a right of 


v 
Bret Umpa- 
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occupancy was acquired under Act X in lands covered with 
buildings, or in lands not used for agricultural or horti- 
cultural purposes. [Coucn, C. J.—Is there any case hold- 
ing that a suit for enhancement of rent of lands covered by 
‘buildings will lie in the Revenue Court?] The case of 
Shaikh Nasur Ali.v. Saadut Ali (2) decided that the Revenue 
Courts have jurisdiction to determine the rent of land with 
a house on it. The judgment is very short, and it does not 
appear whether the present question was raised or not. 
[Coucu, C. J.—What was the land in this case given for ?] 
The pottah merely shows that Sadhun Bewah, from whom the 
defendant claims by purchase, was substituted as a tenant in the 
place of her deceased brother. It gives the rate of rent which 
was to be paid, but contains no mention of any purpose for 
which the land was to be used. It is in the form of an ordinary 
ryoti pottah, 


Mr. Twidale for the respondent.—There is really no conflict 
of decisions on the point raised in this appeal. There is not a 
single decision (except that of Mitter, J., in the present case) 
which distinctly holds that a suit for enhancement of rent 
of land covered by buildings will lie in the Revenue Court. 
In Chotuek Pandoo v. Mirza Innayut Ali (3), a Full Bench 
of the Agra High Court has held that land used for build- 
ing purposes does not come within Act X of 1859. Looking 
at the Act as a whole, there cannot be any doubt that its 
object is to deal with the relationship between owners and 
cultivators of the soil, For instance, how can the provi- 
sions of s. 17 be made applicable to lands of the description in 
the present suit. In Khalut Chunder Ghose v.. Minto (4) the 
object and purport of Act X was most fully discussed, and the 


- learned Judge deciding that case has very clearly shown that 


(1) 8 W. R., 250. : (3) 3 Agra Rep., 52, 
(2) W. R, Jan. to July 1864, Act X (4) 1 Ind, Jur, N.S. 426. 
R., 102. 
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land in Act X of 1859 means land which is the subject of culti- 
vation. See also the cases of Church v. Ramtanu Shaha (1), 
Khairudeen Ahmed v. Abdul Baki (2), and Ramdhan Khan v. 
Haradhan Paramanich (3.) l 


. Mr. Montriou in reply.—To limit the meaning of the word 
“land” is to introduce a new construction, new ideas, and new 
_words into the Act. This limitation of meaning is not a safe 
legal rule of construction. There is nothing in Act X of 1859 
to oblige this construction. . 

The jurisdiction of the Revenue Court to entertain a suit 
like the present, and the liability of the tenant to an enhance- 
-ment of rent, appear to be confounded. The latter depends 
entirely on the merits of the case. It comes to this then,- that, 
in order to decide whether the suit will lie, you will have to 
decide on the merits, viz., to’ decide whether the tenants’ rents 
ean be enhanced or not. There cannot be a distinction, on the 
question of jurisdiction, between a suit for arrears of rent 
and a suit for arrears of rent at enhanced rates. The general 
principle will have to be decided whether Act X of 1859 
deals with such lands at all. 


Coven, C. J.—This suit was brought in the Court of the 
Deputy Collector of Jessore under‘cl. 4, s. 23 of Act X of 1859, 
for arrears of rent at an enhanced rate, of land held by the 
defendant in the Jessore Bazar. The land was occupied by a 
building, which was admitted to be the property of the defend- 
_ ant, and no part of the rent claimed was alleged to be due on 
account of the building. When, or under what circumstances, 
the building was erected does not appear. The Deputy Collector 
made a decree for rent at an enhanced rate, which was reversed 
by the Officiating Judge of Jessore on the ground that the suit 
should not have been brought under Act X of 1859. He.seems 
to have. considered it as a suit for the rent of a house which it 
was not, but possibly he may have, meant the rent of the land 


(1) Ante, 105. (3) Ante, 107. E 
(2) Ante,.103. 
16 
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upon which the house stood. On special appeal to this Court 
the learned Judges by whom the case was heard were divided 
in opinion,—Glover, J., holding that the vent of land used for 
building purposes cannot be enhanced by a suit under Act X 
of 1859, and Mitter, J., holding that a suit for arrears of rent of 
land, although it was occupied: by a building, was within cl, 4 of 
s. 23; apparently assuming that if a suit for rent would lie 
a suit for enhanced rent would. And if by land in that clause 
is meant land occupied by a building, I do not see how the 
conclusion that a suit for a higher or enhanced rent of such 
land may be brought in the Collector’s Court ‘can be avoided. 
The erection of a building upon the land with the consent of 
the landlord does not give to the occupant a right to hold the 
land perpetually at the same rent. If his rent was liable 
to be raised before, it would be so still, unless the circumstances 
amounted to an implied contract on the landlord’s part that he 
should always hold at the same rent, or, in fact, to the grant of 
a perpetual tenancy at a fixed rent, which would be deter- 
mined by the Court in a suit between them. If, as Mitter, J., 
thinks, s. 6 of Act X applies, and a ryot holding such land for 
twelve years has a right of occupancy, s. 17 must also apply 
so far as the grounds for enhancement can be made applicable. 
But I think that in determining what is the meaning of “land” 
and “ holding land” in Act X, we must look at all the provisions . 
of the Act. It may be assumed that it was not intended that 
one part of it should apply to one kind of land and another 
part'to another, and that land ins, 23 should have a different 
meaning from what it has in other sections. The Deputy Col- 
lector says with truth that it is extremely difficult to apply to 
bazar lands occupied merely as building ground the provisions 
of s. 17, which are manifestly intended to be applied to the rent 
of lands used for agricultural purposes. And these are not the 
only provisions in the Act of which that may be said. S. 112 
and the -following sections can only apply to land used for 
cultivation. The intention of the Legislature is to be deduced 
from the whole Act, and a construction which makes the whole 
of it vonsistent is to'be preferred. I think this is the ground 
of the decisions in this Court that lands used for building 
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when we consider that a right of occupancy of land used Bani Durea 
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cases upon the terms of the original letting or upon equities TANNISSA. 
arising out of the landlord’s conduct, the suit for a higher or 
enhanced rent seems to be properly cognizable in the ordinary 
-Civil Courts. I therefore think the decree should be confirmed. 


AINSLIE, J.—I concur, "6 


BAYLEY, J.—I am of opinion that the suit for enhancement 
under the circumstances of this case will not lie under Act X 
of 1859, and the current of decisions is to that effect. 


Deeree affirmed. 


Before Mr. Justice E, Jackson and Mr. Justice Mitter. 


BRAJANATH KUNDU CHOWDHRY ann orunrs (PLAINTIFFS) 1872 
v, LOWTHER (Derenpant).* ~ “Feby. 9. 


Act VIII of 1869 (B. C.)—Lands occupied with Buildings, Suit for En- 
hancement of Rent of—Jurisdiction. 


A plaintiff brought a suit for enhancement of rent of lands oceupied with build- 
ings, under Act VIII of 1869 (B. ©.) 

Held, per E. Jackson, J., that, though Act VIII of 1869 (B. C.) does not apply 
to lands used for building purposes, the Civil Court has jurisdiction to determine 
suits concerning the rent of such lands, and therefore had jurisdiction to entertain 
the present snit, 

Held, per Mirren, J., that the word “land” in Act VIIT of 1869 (B. C.) is used 
in its ordinary sense, quite irrespective of the purposes for which it is applied, and 
that a suit for enhancement of the rent of land on which a house is built, will lie 
under Act VIII of 1869 (B. C.) 


THE plaintiffs, before the passing of Act VIII of 1869 (B. C.), 
served the defendant with a notice under Act X of 1859, 
demanding enhanced rent for their tenure on all the grounds 
specified in s. 17 of the Act. After the service of this 
notice, Act VIII of 1869 (B. C.) came into force. 


* Special Appeal, No. 633 of 1871, from a decree of the Additional Judge of 
-Hooghly, dated the 6th March 1871, affirming a decree of the Moonsiff of that dis- 
trict, dated the 29th December 1870, 
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The plaintiffs instituted the present suit in the Moonsiff’s 
Court against the defendant claiming rent at the enhanced 
rate mentioned in the notice. . 

The defendant (inter alia) objected to the hearse of the suit 
on the ground that the land, the rent of which was sought to be 
enhanced, being land used for building purposes situated in the 
midst of a town, was not land within the meaning of. either 
Act X of 1859, or Act VIII of 1869 (B. C.), and that there- 
fore no suit for rent on account of it would lie under Act VIII 
of 1869 (B. C.) - The Moonsiff dismissed the suit, holding that 
it would not lie under Act VIII of 1869 (B. C.) The plaintiffs 
appealed, and the Additional Judge, who heard the appeal, 
agreeing with the Moonsiff, confirmed his decision. 

The plaintiffs preferred a special appeal to the High Court 
against the decision of the Additional Judge. 


Baboo Ashutosh Dhur for the ‘appellants. — Act VIII of | 
1869 (B. C.) makes no distinction between lands used for culti- 
vation or other purposes—Khalut Chunder Ghose v. Minto (1), 
Kali Kishin Biswas v. Sreemutty Jankee (2), Ranee Shurno 
Moyee y. Blumhardt (3), Kali Mohan Chatterjee v. Kali Krishna 
Roy Chowdhry -(4), Kailas Chandra Sirhar v. Durgadas 
Tarafdar (5), and Naimudda Jowardar v. Moncrieff (6), 
which defined the meaning of the word “land” as used in Act X. 
of 1859, do not apply to Act VIII of 1869 (B. C.) The mean- 
ing given to the word “ land” as used in Act X of 1859, in Khalut 
Chunder Ghose v. Minto (1), which has been followed in the 
subsequent cases, is incorrect. In Act X of 1859, or Act VIII 
of 1869 (B. C..), there is no definition given of the word “ land,” 
nor is there anything throughout these Acts which ‘would lead 
to the inference, that they only provide for the rent of lands 
used for cultivation. 

The cases only decide that -suits for rent of lands not used 
for, cultivation will not lie in the Revenue Courts; the Civil 
Courts have jurisdiction. The fact of the suit’ being insti- 


(1) 11. J, N. S., 426. (4) 2 B. L, R, App., 39. 
(2) 8 W. R., 250. (5) 3 B. L, R., A, C., 284; in foot-note, 
(3) 9 W. R, 552, (6) Id., 283. 
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tuted under Act VIII of 1869 (B. C.) does not deprive the 
Civil Court of its jurisdiction. 


Mr. C. Gregory (with him Baboo Tarak Nath Sen) for the 
respondent. The cases cited show that Act X of 1859 does not 
apply to lands used for building purposes. Act VIII of 
1869 (B. C.) merely transfers the trial of suits from the Revenue 
Courts to the Civil Courts, and it contains all the provisions of 
Act X of 1859. The notice in this case was served under 
Act X of 1859. The reasons which led the Judges in the cases 
cited to decide that the word “land” in Act X of 1859 referred 
to culturable lands, apply equally to Act VIII of 1869 (B. C.) 


Jackson, J.—We think that this case must be remanded 
to the Judge. As I understand the Judge’s judgment, he has 
refused to try this case, because he states that it was instituted 
‘under Act VIII of 1869 (B. C.), and that Act VIII of 
1869 (B. C.) is not applicable to lands used for building pur- 
poses. I understand that to be the whole of his judgment, 
and that he will not try the case,-and does not go into the 
evidence in the case, because the suit is improperly brought 
under Act VIII of 1869(B. C.) It seems to me that under 
`s. 33, Act, VIII of 1869 (B. C.), jurisdiction is given to 
the Civil Courts in all cases which were formerly brought 
under Act X of 1859; and, as regards all cases which did not 
fall within Act X of 1859, the jurisdiction of the Civil Courts 
` still remains as it was before. The meaning of passing this law 
of 1869, or at all events one of the reasons of the Legislature 
for enacting that law was to put an end to a great extent to 
collision and to the difficulties which arose in ascertaining the 
jurisdiction between the two Courts, Revenue and Civil. This 
suit having been brought in the Civil Court, the question can 
be determined whether the plaintiff is entitled to enhance the 
defendant’s rent or not. It is true, as argued by the pleader for 
the respondent, that a notice was served under Act X of 1859, 
but this seems to us to be immaterial. It was quite proper that 
a demand should be made in some way, and the notice, whether 
given in the form prescribed by Act X of 1859 or any other 

form, is a sufficient demand for the enhanced rate. The plaintiff 
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having brought his suit, it remains then for the Civil Court to 
decide whether he is entitled to what he demands from the 
defendant. The Court will have to look into the grounds upon 
which the demand is made, whether they are sufficient grounds, 
and whether sufficient evidence has-been given of the existence 
of those grounds, and to decide whether the plaintiff is entitled . 
to enhance the defendant’s rent or not. We set aside the 
decision of the Judge, and remand the case to be tried, 
The costs of this appeal to be costs in the suit., 


MITTER, J.—I am of the same opinion. I do not see any 
reason why this suit should not have been tried as a suit under 
Act VIII of 1869 (B. C.) The rent claimed is alleged to be 
due.on account of land, and it makes no difference whether the 
lease was originally granted for building purposes, or whether 
the land is situated in part of a town. S. 23, Act X of 
1859, distinctly says that all suits for arrears of rent due on 
account of land shall be brought in the Collector’s Court and 
nowhere else; and as the jurisdiction of the Collector has been 
transferred to the Civil Court, there seems to be no reason 
whatever why the suit should not be tried by that Court, when 
it is perfectly clear, that the plaintiff is suing for the rent of 
the land, and not for that of the buildings which admittedly 


‘belong to the defendant. I have already expressed my opinion 


on this point at some length in a case (1) which recently came 
before me, and I do not therefore wish to say any thing further. | 


Decision set aside and case remanded, 


(1) Rani Durga Sundari Dasi v. Bibi Umdatannissa, ante, 101, 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Ainslie. 


KHASKI ROY anp ornens (Prarntirrs) v. FARZAND ALI KHAN 
AND OTHERS (DErrenpants).* 


Enhancement of Rent—~Act X of 1859, s.18—~-Act VIII of 1869 (B. C.), 
8. 14—Service of Notice—Suit by Lessee for Enhancement of Rent under 
a Notice served by the Lessor. 


Where a zemindar served a notice of enhancement of rent on the ryots of a 
mauza, and afterwards granted a lease of the mauza to the plaintiff, held, the plain- 
tiff was entitled to sue for enhancement upon the notice already served. 

Doorga Roy v, Shyam Jha (1) commented on. 


Mussamat PARBATTI, who was the owner of one-third, 
and ticeadar of the other two-thirds, of Mauza Samoo, served, in 
Chaitra 1276 Fasli (March 1869), a notice of enhancement of 
rent on Farzand Ali Khan and others, ryots of the Mauza. After 
such notice she granted a lease of the Mauza to Khaski Roy and 


others to take effect from the beginning of the Fasli year 1277 


(1869-70). ; 

This suit was instituted by the lessees against the ryots for 
enhancement of rent in terms of the notice which had been 
served by Mussamat Parbatti. 

The defendants set up (ènter alia) in their written statement 
that the suit could not be maintained on the ground that the 
notice of enhancement had been served by the zemindar, and 

‘not by the lessees, their immediate landlords. 

The Moonsiff held that the plaintiffs were entitled to insti- 
tute the suit, the notice having been served by Mussamat Par- 
batti, their lessor, whose representatives the plaintiffs were. He 
accordingly passed a decree in favor of the plaintiffs. 

On appeal, the Judge held that the notice ought to have been 
served on the application of the person to whom the rent was 


* Special Appeals, Nos. 1192, 1193, and 1194 of 1871, from the decrees of the Officiat- 
ing Additional Judge of Tirhoot, dated the 22nd May 1871, reversing the decrees of the 
Moonsiff of that district, dated the 22nd February 1872, 


(2) 8 W. Ry 72. ` 
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payable; that a zemindar who had leased out his property to 


not sue upon a notice served by the zemindar before the com- 
mencement of his tenancy; that the notice ought to have been 
served by the plaintiffs to whom for the time being the rent was 
payable: Citing Benodee Lal Ghose v. Mackenzie (1), he dis- 
missed the plaintiffs’ suit, 

. -The plaintiffs appealed to the High Court. 


Mr. Lingham (Baboo Bamacharan Banerjee with him), for 
the appellant, contended that the notice was good under s. 13 
of Act X of 1859, and s. 14 of Act VIII of 1869 (B. C.)— 


` Gubdoo Mull v. Hoolasee and Tej Singh (2); that the 


case of Benodee Lal Ghose v. Mackenzie (1), cited by the 
Court below, really favored his contention, but it was badly 
reported, as it gave no facts on which the decision was founded. 
The case of Doorga Roy v. Shyam Jha (3) professed to be 
based on the last case, but it in fact contradicted that case, and 
there could be no doubt that it was mis-reported. 


Mr. ©. Gregory, for the respondent, contended that, under 
s 18, Act X of 1859, the notice should havé been served 
by the lessees, and that the suit could not be brought by the 
lessees under a notice served by the zemindar—Doorga Roy v. 
Shyam Jha (3) and Benodee Lal Ghose v. Mackenzie (1). 


The judgment of the Court was delivered by 


~ Covcu, C.J.—In this case, the notice of enhancement was 
served by the person to whom, at the time of the service of the 
notice, the rent was payable, and that appears to be what is 
required by the Act. The question, indeed, which is raised 
here is, whether the notice having been served by the person f^ 
whom the rent was then payable, that person can, either entirely 


(1) 3 W. R, Act X R., 157. (3) 8 W. R, 72, 
(2) 2 Agra H. C. Rep., 247. : , 
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by a sale, or partially by a lease, convey to the purchaser or 
lessee the rent, with the incident of its being liable to be 
enhanced under that notice. I do not see any reason why he 
should not be at liberty to do so: there is nothing in the Act 
which prohibits it. The enhancement is an incident to the rent 
which he conveys away, and it would cause the greatest incon- 
venience, and might sometimes cause considerable injustice, if it 
was not possible for the zemindar who had given notices of 
enhancement to make any disposition of his property, without the 
whole of the notices falling to the ground, and the person who 
took from him, whether as purchaser or lessee, being obliged to 
serve fresh notices before any steps could be taken to enhance 
the rent. Icannot think that that was intended by the Legis- 
lature, and there are no words in the Act which would lead me to 
suppose that it was. 

With regard to the case of Doorga Roy v. Shyam Jha (1), 
I cannot help thinking that it must be in some way mis-reported, 
and that the learned Judges did not decide what they are re- 
ported to have done. Glover, J., says:—* When the notice 
was served, the zemindar was in possession and in receipt 
of rent. No farm had been given, and the farmer did not 
exist. The wording of s. 13 is imperative, and makes it abso- 
lutely necessary that the party to whom the rent is payable 
should be the one to issue notice,”—so far that is exactly what 
the section does say,—“ and when this notice was served, the 
farmer was not that party.” No doubt, the farmer was not that 
party then, and was not the party to serve the notice; the zemin- 


127 


1872 


Kuasi Roy 


Ve 
FARZAND Aut 
Kuan. 


dar was the party then, and the party to serve the notice. The i 


Judges seem to think that the notice must be served, not by the 
party to whom the rent was payable, but by the party to whom 
the enhanced rent would be payable. Then they say: —“ A. 
ruling of this Court [Benodee Lal Ghose v. Mackenzie (2)], 
supports this view of the question,” but really it does not, and 
this makes me think there is some mistake in the report, and 
that it cannot be treated as a decision on this point in favor of 
the présent respondent, 
G) 8 W. R, 72. (2) 8 W. R, Act X R, 157. 
17 
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I think that here the notice was a good notice at the time it 


Kuasxi Roy was given, and that the lessee is entitled to the benefit of it, 
Fanzanp Aut and may bring the suit for enhancement. Any defence which 
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the tenant might have against the zemindar, would be good 
against the lessee. The tenant is not in any way injured by the 
lessee being allowed to bring the suit upon the notice which was 
given by the zemindar. 

The decree of the Court below must be reversed, and the 
suit remanded for re-trial. The appellant will have the costs of 


this appeal. 
Deeree reversed and case remanded. 


[ORIGINAL CIVIL] 


Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Macpherson. 


GANGADHAR SIRKAR anp anotuze (Derenpants) v. KASINATH 
BISWAS anp ormers (PLAINTIFES). 


Sale of Land by Receiver—Mis-description— Purchaser having personal Know- 
ledge-— Title to Land between high and low-water Mark—Rescission of Con- 
tract— Parties. 


The defendant who for twelve years had occupied land as tenant, purchased the 
land at a sale by the Recéiver, but refused to complete the purchase on the ground 
of material mis-description in the advertisement of sale, in that a road and ghat, 
comprised within the boundaries mentioned in the advertisement, were not the pro- 
perty of the parties whose land the Receiver purported to sell, and also that, to 
make up the quantity of land as stated in the advertisement, viz., twenty bigas by 
estimation, land lying between high and low-water mark had béen taken into 
calculation, The owners of the property, sold having brought a suit against the 
defendant for specifie performance, the defendant contended that the Receiver was 
a necessary party to the suit, and ‘that the sale had been rescinded by a state- - 
ment of the Receiver that he would forfeit the deposit in the event of the deferd- 
ant not carrying out his contract. In support of his objection to quantity, the 
defendant relied on a Collectorate chitta as showing that the area of the land sold 
was only 9 bigas, 8 katas, 10$ chittaks ; the same chitta, however, in giving the 
enstern boundary of the property, described it as lying,“ on the west of the low. 
water of the Ganga.” 

Held, that there had been no rescission of the contract ; that the plaintiffs, being 
owners of the land down to low-water mark, were entitled to all subsequent accre- 
tions, and were, therefore, entitled to inclade in their measurement all land down to 
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low-water mark ; and, having regard to the fact that the defendant was personally 
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acquainted with the property sold,-it was not open to him to repudiate the contract GANGADHAR 


on the ground of mis-description, The plaintiffs were entitled, therefore, to a 
decree for specific performance. 


Tars was an appeal against a decision of Phear, J., dated 29th 
August 1871, decreeing specific performance of an agreement 
for the purchase of certain land. 

The land had been offered for sale on 13th July 1869, by the 
Receiver appointed in the suit of Chandranath Biswas v. Biswa- 
nath Biswas under an order dated the lith August 1868, and 
it was described in the advertisement of sale as— 


“Lot No. 7.—All that piece or parcel of chur-land, commonly called 
Goodi mehal, containing by estimation twenty bigas, be the same more or 
less, situate, lying, and being in Ghoosery, Sulkea aforesaid, on the western 
bank of the river Hooghly, and butted and bounded as follows, viz —On 
the east by the river Hooghly ; on the north by Suttopittollah and the 
shore of the like chur-land, formerly belonging to Krishna Nanda Biswas, 
and now in the possession of the said Mr. John Stalkart; on the west 
by the Strand Road, and on the south by Ektar Sirkar’s lands ; the 
annual ground revenue of which is Rs. 29-9-7, or thereabouts.” 


At the end of the advertisement was a notice that further 
particulars might be obtained at the office of the Receiver, and 
also of Baboo Dinanath Bose (the attorney for the vendors). 

Among the conditions of sale were the following:— 


“ That the purchaser shall not be entitled to call upon the Receiver 
for any other documents or evidences of title relating.to the premises 
sold than such as are in his possession, custody, or control; and, after 
the sale, no objection to title will be allowed. 

“Tf there be any mis-statement or error in the description of the pro- 
perty as to quality or quantities of land, or in any other particulars, 
such mis-statement or error shall not annul the sale, nor entitle the 
purchaser to be discharged from his purchase, but a compensation shall 
be given or taken as the case may require ; but no such compensation 
shall be given to the purchaser, unless due notice and particulars of the 
error and claim shall be given to the Receiver within fifteen days from 
the date of sale. 

“ The Receiver will not enter into any covenant, except that he has 
done no act to encumber the premises sold.” 


SIRKAR 
v 


KASINATH 
Biswas. 
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There was also a condition enabling the Receiver to forfeit 
the deposit and re-sell the property, unless the purchaser paid 
the balance and completed the purchase. 

The defendant Gangadhar Sirkar, who had for twelve years 
been tenant in occupation of the land, purchased it under the 
above conditions in the benami name of his son, the defendant 
Kailas Chandra Sirkar ; and Kailas Chandra Sirkar at Ganga- 
dhar Sirkar’s instance, as was alleged in the plaint, signed the 
usual agreement to be bound by the conditions of sale, &e. On 
the day of the sale he paid the Receiver Rs. 3,000 by- way 
of deposit; and on the 16th July he.paid a further sum of 
Rs. 6,000, towards the total deposit of 25 per cent. required by 
the conditions of sale. 

In their written statement the defendants stated that within 
the boundaries mentioned in the advertisement were comprised 
on the south side a ghat and road-way leading thereto, which 
the defendant Gangadhar Sirkar believed, at the time of the 
sale, to be a part of the property intended to be sold, and one of 
the reasons which mainly induced him to bid for the same was 
that the said ghat and road-way would be a source of consider- 
able profit to him, the same being a landing-place for goods and 
passengers, 

On the 16th July, and again on the 19th, Gangadhar Sirkar’s 
attorneys wrote letters asking the Receiver for the title-deeds of 
Lot No: 7, and on the 20th, the Receiver’s attorney replied that 
the Receiver never had possession of any title-deeds of ‘that 
property. 

On the 24th July [which was within fifteen days from the 
date of the sale], Gangadhar Sirkar’s attorneys submitted cer- 
tain “ objections to the quality and quantity and description of 
the property.’’ The first was that the southern boundary was 
not “ Ektar Sirkar’s lands,” as stated in the advertisement, but 
a public road, called Sulkea Mookerjee’s Ghat Road, and run- 
ning between Ektay Sirkar’s'lands and the lands of Lot 7. 
The second objection was that the lot did not contain 20 bigas, 
as stated: and a certain Collectorate chitta, No. 3 of 1847, was 
referred to as showing that only 9 bigas 8 katas 10% chittaks 
belonged to the Biswas family. The third objection was that, 
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whereas the advertisement stated the rent to be Rs. 29-9-7, it 
was in reality Rs. 38-6-8; that Government had enhanced the 
revenue payable by the zemindar to Rs. 5-5 per biga; and that 
the zemindars contemplated enhancing the rent payable to them. 
On the 9th August, the Receiver’s attorney replied to thdse 
objections, He said :— True it is that Sulkea Mookerjee’s ghat 
is on the southern limits of the chur land sold to your client, 
and that Ektar Sirkar’s land on the south side of the said ghat 
was mentioned in the advertisement as the southern boundary. 
This is because the parties herein claim this piece of ghat land 
as their property.” Then, as regards the measurements, he said 
that they were correct; that Gangadhar Sirkar himself was 
present when they were made, and, having been twelve years in 
actual possession as tenant of the land, was perfectly acquainted 
with the quality, quantity, and description of the land; that the 
measurement given in the Collector’s chitta referred to had been 
made in 1847, since which time there had been considerable 
accretions, and that the statement as to the rent being Rs. 29-9-7 
was correct, as that sum had been paid for the last thirty years. 
On the 17th August, the Receiver wrote that he would 
forfeit the appellant’s deposit under the terms of the conditions 
of sale, unless he paid the balance and completed his purchase. 
Gangadhar Sirkar’s attorneys replied that he had no right to 
forfeit the deposit, and they demanded that it should be repaid 
to them within two days. Further correspondence ensued; and 
as Gangadhar Sirkar refused to complete the purchase, the 
Receiver applied to the Court, by petition in the suit of Biswas 
v. Biswas for an order to compel him to complete. This appli- 
cation was refused on the 28th February 1870, on the ground 
that the proper mode of proceeding, under the circumstances, 
was by a separate suit. 

In April 1870, the Receiver appli to the Court for leave to 
sue; but his application was refused by Phear, J., on the ground, 
as stated by Counsel, that the Biswas’ suit had been pending 
some twenty years unnecessarily and improperly. In Septem- 
ber of the same year, the Receiver renewed his application 
for leave to sue, the present plaintiffs joining in the applica- 
tion: but leave was again refused by Phear, J. They appealed 
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from his order; and, on the 8rd February 1871, the Appellate 
Court granted the leave prayed for. On the 28th February 
1871, the plaint in the present suit was filed, the Receiver 
being one of the plaintiffs. In admitting ‘the plaint, Phear, J., 
expressed a strong opinion that the Receiver ought not to be a 
party to the suit: [See Wilkinson v. Gangadhar Sirkar (1).] 
Consequently leave was afterwards applied for by the plaintiffs 
to strike out the Receiver’s name, and it was struck out. 

The defendants in their written statement contended that the 
suit ought to have been. brought (if at all) in the name of the 
Receiver, and not by the plaintiffs; that the suit was not main- 
tainable against both defendants, but that the plaintiffs ought 
to have elected which defendant they would proceed against, 
or ought to have brought the’suit (if at all) against the defend- 
ant Gangadhar Sirkar alone. It was also contended, on 
behalf of the defendants, that the plaintiffs, through their agent 
the Receiver, had rescinded the contract by the threat to forfeit 
the deposit contained in the Receiver’s letter of 17th August. 


` Parar, J.—It appears to me clear that the plaintiffs are 
entitled to either a specific performance of the contract on part 
of the defendants or to damages. 

The contract is admitted, and it seems to be agreed, that the 
plaintiffs have shown a title which, primd facie at least, extends 
to all the lands in question. It therefore became incumbent 
on the defendants to make out in some way or other that they 
were entitled to escape from their obligation to perform their 
contract. In this suit it thus fell on them to begin. They 
first objected to the plaintiffs’ right to sue on the contract. I 
have elsewhere at some length given my reasons for thinking 
not merely that the present plaintiffs are entitled to sue on this 
contract, but that no one else could do so, standing on their side 
of the controversy. It was their property which the Court pùt 


‘up for sale. It was on their behalf that the contract of sale 


was made, and no one knew better than Gangadhar Sirkar him- 
self that the Receiver was in no sense a principal; that he was 
merely an agent, acting on behalf of the parties to the suit. 


(1) 6 B; L. R., 486. 
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‘The defendant Gangadhar next, by the mouth of his Counsel, 
objected to the joinder of his son with him as a co-defendant 
in this suit, Rather a curious objection to make, certainly, under 
the circumstances of this particular case, inasmuch as he and 
his son do, in fact, appear by the same attorneys and Counsel ! 
If the objection were well-founded, it could of course at best 
result in my dismissing the suit as against that defendant, 
whether the father or son, whom I thought to be outside of the 
matter of the contract. But the same defendant by his own 
mouth said that both he and his son are interested in this contract, 
so that there is consequently an end of this part of the contest. 
A third objection to the plaintiff’s suit was that the plaintiffs, by 
their agent the Receiver, had sometime ago rescinded this con- 
tract. But the mode in which that rescission was effected, if 
such rescission there was, took the shape of an assertion of the 
power reserved to the vendor to rescind the contract and for- 
feit the deposit in the event of the defendant failing to perform 
his side of the contract. There certainly was at no time any 
other rescission than this; consequently, if the defendant 
chooses to insist on the rescission, it follows that the plaintiffs 
- are entitled to retain the Rs. 9,000, the deposit-mioney. But, 
when I put this to Mr. Phillips, he very promptly, on behalf of 
his clients, declined to accept the proposition. I have already 
said that no other rescission than the one accompanied by the 
assertion of a right to retain the deposit-money was ever made 
by the vendors. Even that was withdrawn very long ago, and 
the parties have since been quarrelling with one another without 
any reference to it. The third objection therefore fails, as well 
as the two first. 

On the merits of the case, as left between the parties at this 
point, it appears to me that three principal issues arise :— 

lsti— Are the defendants entitled, in the events which have 
occurred, to rescind the contract ? 

2ndly.—If not, ought specific performance of the contract to be 
decreed against them, and, if so, on what terms? and 

8rdly.— An issue subordinate to the second issue, namely, if 
specific performance ought not to be decreed, are the plaintiffs 
entitled to damages, and, if so, what damages? 
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I have framed the last issue in order that the whole matter 
in contest may be determined in this suit. For if I confined 
my decision to the matter of specific performance, and that 
proved to be adverse to the plaintiff, it would be still open to 
them to bring another suit for damages for the breach of the 
contract of which the Court had declined to decree the specific 
performance. 

As I understand the defendant's case, he maintains that 


, he is entitled to rescind for two separate causes, Ist, on 


the ground that he was led by the conditions of sale to 
believe that a certain road on the side of the premises in 
question, and the ghat to which the road: leads, were part of 
the premises put up for sale; while he now finds from a 
letter written to him by the plaintiffs’ attorneys in the course of 
enquiries as to the title, that that road and ghat are not in- 
cluded within the boundary of the premises, but on the con- 
trary lie just outside that boundary. If I thought there was 
anything in the conditions of sale which could in reason sup- 
port the inference that this road and ghat were represented by 
the vendor as part of the premises to be sold, I should consider 
the exclusion of these portions was a sufficient alteration of 
the subject of sale to justify the purchaser in repudiating 
his contract, ‘because I think that a road and the ghat on the 
banks of such a river as the Ganges to be enjoyed as private 
property, portion of and incident to the land purchased, would be 
necessarily 'a very important ingredient in the matter of the con- 
tract. But it appears that there is not a word about the ghat or 
road in the conditions of sale. The only thing bearing on the 
point at all is that the southern boundary of the premises, 
instead of being, as it might have been, described as the road 
leading to "the ghat, is described as Ektar Sirkar’s land, which 
is the land just on the other side of the road. There is not the 
slightest indication that the vendors pretended to sell a road 
to a ghat, together with the ghat, and moreover it is perfectly 
certain, from the testimony of Gangadhar himself, that he was 
not in the least dégree deceived on this point. He was him- 
self the occupant of the premises in question for at least the 
last eight years; and he himself, when under examination, 


i 
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described the ghat and road asa public ghat and road. He said 
that people bathed at the ghat, cargoes were brought to the 
ghat, and carried along the road to the screw-houses. It is per- 
fectly impossible that he could at any time have supposed that 
the vendors pretended to sell this road and ghat as private 
property. Ifthey had, by express words in the conditions of 
sale, stated that they were about to do so, I feel confident that 
Gangadhar would have been about the very first man to say 
that they could not. He knew well enough that the road and 
ghat were public, and I do not believe that he would ever have 
bought under a condition involving so much risk as, according 
to his own testimony, one containing a representation of this sort 
would involve.” It seems to me then, as I have already said, 
there was not misrepresentation by the vendors on this head. 
The other ground on which he says he is entitled to rescind 
is that the vendors, to make up the full quantity of land sold, 
have included land. which lies below high-water mark, and 
which therefore cannot be theirs. . But he doés not say that it 
does not fall within the description of the premises sold, or 
that the title offered does not in terms extend to it. All 
he says is in effect this, namely, that the. land by its situ- 
ation is such as must belong to the Crown, and therefore the 


. plaintiffs cannot pass it to him. Probably if there were a 


question between the present vendors as riparian proprietors 
and the Crown, or ‘any one representing the Crown, as to the 
precise. line where the river-ward boundary of the vendors’ 
property ran, it would be a presumption in favor of the Crown 
that that boundary lay along the line of medium high-water, as 
defined .by Alderson, B., in the case which I referred to 
during the argument (1). But there is nothing, so far as I am 
aware, in the shape of an impossibility that a riparian proprietor 
in India should derive from the.Crown itself such property as 
the Crown may have in the foreshore of a tidal river or sea. In 
England, undoubtedly, the Crown has always had thé power of 
making a grant of the foreshore to private individuals, subject 
only to the condition, since Magna Charta, that the rights of the 
public must remain undisturbed ; and I believe I am correct in 
(1) The Attorney General v, Chambers, 4 De, G, M. & G., 206, 
18 
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1872  gaying that in England a very large portion of the foreshore 


Gaxaarnar is owned by private proprietors. As between-the vendors and 
Kashar Purchasers in this case, I have no reason for supposing that the 


Biswas, vendors have not quite as good a title to the land below, as to 
that above high-water mark, What the nature of that title is I 
“ do not know, for the defendants have not questioned it before me; 
on the other hand, T have that which the defendant has made 
“evidence in this case, though it might not have been so other- 
wise, tending greatly to show that the plaintiffs are owners of 
the foreshore; for the defendant in his requisitions, and again in 
the witness-box, has appealed to the Collector's chitta, „and, in 
the Collector’s chitta, the lot of which the vendors are undoubt- 
edly proprietors, so far at least as high-water mark, is repre- 
sented as extending to low-water mark. , 

The-foregoing I think are the only grounds on which Ganga- ` 
dhar urges that he is entitled to rescind his contract. It is con- 
ceivable that he might have added that the description and condi- 
tions did not lead him to suppose he was buying any land lower 
than high-water mark, and that land so situated would be subject 
to public rights with which he was not prepared to be burdened. 
But he'makes no objection of this kind, doubtless for very good. 
reason, because, after the long enjoyment which he had had 
of the -actual ptemises, no one could know better than he how 
the property stood. 

Then, putting aside the question as to whether the road and 
ghat, including the space of foreshore down to low-water mark, 
were within the area sold, so far as the evidence before me goes, I 
cannot say I have the least doubt how the facts as to area are, 
viz., that the quantity is fully up to that mentioned in the condi- 
tions of sale. Probably the data on which Mr: Rowe laid down 
or took the lines of high and low-water: were somewhat slight for 
the determination of such a question as that of boundary under 
the definition to which I have referred. It would be no light 

, task to ascertain the line of medium high tides, exclusive of 
highest and lowest high tides of every month of the year. But 
such as this evidence is, I have no better before me. The testi- 
mony of G. C. Bose, whose evidence is placed in the opposite scale 
to that of Mr. Rowe, is really worse than valueless. It is surpris- 
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ing that the experience which has been at the command of the 
defendants, in the management of this case, was not able to bring 
in something more substantial. The total absence of anything 
better on the side of the defendant than this poor material justi- 
fies me in concluding Mr. Rowe’s conclusions, however small the 
data on which they rest, are correct. I think, therefore, there is 
no reason for the defendant to claim compensation for loss of 
even.a single biga of land. It is very apparent to me that the 
defendant’s resistance to the plaintiffs’ suit is not dictated by any 
real grievance on his side, He has made a bargain against 
which he is unable to show any ground of complaint, except that 
he is exceedingly anxious to get relieved from completing it. 
This Court does not, however, enquire particularly into the 
motives which actuate a defendant in resisting specific perform- 
ance of his contract, excepting so'far as a view of those 
motives serves to explain the character of the.evidence adduced 
on his behalf. Nothing can be plainer than that G. C. Bose’s 
evidence was framed to suit the defendant’s purpose, and that 
Gangadhar Sirkar has, in fact, continually used this very land 
in the way of his occupation and employment down to low-water 
mark as Mr. Rowe deposed. I think the defence very discredit- 
able .on the facts, though of course I am bound to give the 
- defendant the benefit of the law on those facts if he is entitled to 
it. I cannot at present determine whether or nof, on the 
authorities cited by Mr. Phillips, the defendant is entitled to say 
to the plaintiffs, “you cannot at this date compel me specifi- 
_ cally to perform the contract.” But certainly, as if seems to me 
without reason, the defendant has failed to perform his contract, 
and, if he cannot now be forced to perforni it, he must at least 
pay damages for the breach -of it. In the contract itself, the 
parties agreé that the deposit shall be taken as liquidated 
damages in the event of the defendant failing to complete. At 
present I see no reason why I should not, in the event of my 
awarding the plaintiffs damages, take that sum as the proper 
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measure of damagés. However, that point I will consider ; only - 


this much is clear that, when the parties have agreed that the 
deposit shall be liquidated damages, I must give at least sub- 
stantial damages. 


138 BENGAL LAW REPORTS. [VOL IX. . 


1872 On the next morning his Lordship gave the following judg- 
Gaxcapnar ment on the point reserved :-— 
T The point which I reserved yesterday was, whether there had 


Biswas. been such delay on the part of the plaintiffs as disentitled them 
to the particular relief which they sought. I think the effect 
of delay on the plaintiffs’ right to enforce specific performance 
is well stated by Wigram, V. C., in Walker v. Jeffrey (1). The 
Vice-Chancellor there says :-— Heaphy v. Hill (2) and’ Watson 
v. Reid (3), are direct authorities that, if one of two parties con- 

~ cerned in a contract respecting lands, gives the other notice that 
he does not hold himself bound to perform, and will not perform 
the contract between them, and the other contracting party, to 
whom the notice is given, makes no prompt assertion of his 
right to enforce the contract, equity will consider him as 
acquiescing in the notice, and abandoning any equitable right he 
might have had to enforce the performance of the contract, 
and will leave the parties to their remedies and liabilities at 
law.” In the present case certainly the plaintiffs did, upon 
the notice given to them by the defendant, make prompt asser- 
tion of their intention to enforce the contract, and took imme- 
diate steps for the purpose, though these in the end proved 
abortive, and they have done nothing since that time to lead 
the defendant to suppose that the right to enforce the con- 
tract specifically was given up by them. I think the objection 
on that ground fails, and that the decree should be for specific 
performance. 


Mr. Marindin and Mr. Phillips for the appellants. 
Mr. Evans and Mr. Maerae for the respondents. 


On behalf of the appellants it was urged that the Receiver 
ought to be a party to the suit, since by the conditions of sale 
he was to be a party to any conveyance. That the ghat and 
road-way leading to it were included in the land covenanted to 
be conveyed, and that they were essential to the enjoyment of the 
property—-Peers y. Lambert (4) and Denny v. Hancock(5). It was 

(1) 1 Hare, 341 at p. 348, (4) 7 Beav., 546. 


N (2) 2 Sim. & Stu., 29, (5) L. R, 6 Ch, 1. 
e (3)1 Russ, & Myl, 236. 
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also contended that there could be no accretion until the land rose 1872 
above high-water mark— Maharanee Odhiranee Narain Koomaree Bae 


v. The Nawab Nazim of Bengal (1) and Nabin Kishor Roy v. nop es 
Jages Prasad Gangopadhya (2); that there was no evidence that Biswas. 
the original grant of the land extended down to low-water mark, 
and that, to make up the 20 bigas covenanted to be conveyed, 
the land had been measured down to low-water mark, It was 
further contended that the suit ought to be dismissed on the . 
ground of the unreasonable delay in instituting proceedings— 
Southcombe v. The Bishop of Exeter (3) and Watson v. Reid (4). 

It was argued for the respondents that the road and ghat were 
not named in the particulars of the property to be sold, and were 
not essential to the beneficial enjoyment of the land. That 
knowledge of circumstances by the purchaser makes an excep- 
tion to the general rule that, a misdescription vitiates the sale. 
Specific performance may be decreed, notwithstanding the mis- 
description—Dyer v. Hargrave (5), Lord Brooke v. Rounth- 
waite (6), and Vigors v. Pike (7). As to the title to the land below 
high-water mark, it was said that the Collectorate chitta No. 3 
was evidence of a grant by the Crown; that it is not neces- 
sary, in the transfer of property subject to public rights, to allege 
those rights; they attach themselves necessarily to the land, and it 
is taken subject to them—Gann v. The Free Fishers of Whit- 
staple (8), Mayor of. Colchester v. Brooke (9), The King v. Lord 





~ Yarborough (10), Gifford v. Lord Yarborough (11), and Phear on 


Watercourses, 46. On the question of laches, the judgment 
of the lower Court, and Sugden on Vendors and Purchasers, 
262, were referred to. 

In reply it was contended that there was not sufficient 
evidence of knowledge, and that, therefore, the decision in 
Dyer v. Hargrave (5) did not apply; that the true test is 
whether compensation can be given or not. It was urged that 


(1) 4 W. R, 41. (7) 8 Cl. & Fin, 562, 

(2) 6 B. L. R., 343. (8) 11 H. I. C, 192. 

(3) 6 Hare, 213. (9) 7 Q. B., 339. - 

(4) 1 Russ, & M., 236. (10) 3 B. & C., 91; 5. C, on appeal, 
(5) 10 Ves., 505. 2 Bligh, N. S., 147. 


(6) 5 Hare, 298. (11).5 Bing, 163. 
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the ghat appeared primd facie to be part of the premises cove- 
nanted to besold; if otherwise, that it should have been so stated, 
As to title to land below high-water mark, the following author- 
ities were referred to, Phear on Watercourses, 41; Doe d. Rajah 
Seebhristo v. The East India Company (1). 


The judgment of the Court was delivered by 


Covos, C. J. (after stating the facts, his Lordship continued)— 
The defendant appeals and contends that the decree is wrong, 
because there was a material and important mis-description of 
the property in describing it as bounded on the south by Ektar 
Sirkar’s land ; because the land sold is deficient in quantity, inas- 
much as there are notnearly twenty bigas, unless all the land down 
to the present low-water mark is included; because the plaintiffs 
have no title to such portions of the land as are accretions to lands 
of the plaintiffs which are themselves below high-water mark ; 


` because the rent payable to the zemindars is more than what is 


stated in the advertisement ; because the plaintiffs chose to rescind 
the contract of sale, and because the Receiver was a necessary 
party to the suit. 

The last of these objections is, under the circumstances, a 
purely technical objection, on which, as it in no way affects the 
merits of the case, we should not (with reference to the provi- 
sions of s. 850 of Act VIII of 1859) be justified in dis-\ 
turbing the judgment of Phear, J. It is sufficient to say that \ 
it was by the order of the Court that the Receiver’s name was 
struck out of the plaint, and thatit is clear thatthe appellant has 
been in no degree damnified by its heing so struck out. 

There is no doubt that the southern boundary of this property 
was not given in the advertisement with such perfect accuracy 
and distinctness as it might have been, and perhaps ought to have 
been. But as regards this and certain other of the objections 
raised on behalf of the appellant, it is to be borne in mind that 
he, as having long been the tenant of the premises, and intimately 
acquainted with them, occupies a very different position before 


(1) 10 Moore’s P, C. C., 140. 
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the Court from that which would be the position of a stranger 
previously unacquainted with the property for which he was 
bidding. The case of Colby v. Gadsden (1) is an- authority 
to the effect (and the rule is in itself perfectly fair and equit- 
able) that, where a purchaser is personally acquainted with the 
real state of the property sold, he cannot, on account of a 
circumstance of which he was all along perfectly aware, and 
which was patent, either reject the contract, or demand an 
abatement of price. : i 

On this question of mis-description, in giving Ektar Sirkar’s 
land as the southern boundary, Phear, J., says :—* It is perfectly 
certain, from the testimony of Gangadhar (the appellant) himself, 
that he was not in the least deceived on this point. He was him- 
self the occupant of the premises in question for at least the last 
eight years; and he himself, when under examination, described 
the ghat and road asa public ghat and road. He said that people 
bathed at the ghat, and that cargoes were brought to the ghat, 
and carried along the road to the screw-houses. It is perfectly 
impossible that he could at any time have supposed that the 
vendors pretended to sell this road or ghat as private property.” 
Weentirely agree with the learned Judge in thinking that there 
is no doubt whatever that Gangadhar, who had himself been in 
actual occupation of these premises. for. many years, knew 
perfectly welk that the ghat and road were not included in the 
‘gale, and that he was not in fact misled by the description. No 
one, on reading the advertisement, could seriously have believed 
that it was intended to include the ghat and road in Lot 7. The 
advertisement would certainly have made special mention of 
property of such peculiar value as a ghat, such as this is ad- 
mitted to be, if there had been any purpose of selling it, The 
inaccuracy of description is really in itself very slight: for 
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Ektar Sirkar’s land is, in truth, the southern boundary, except for ` 


the intervention of this public road ; and, indeed it may be, for 
all that appears to the contrary, that the land on which the public 
road is, may have been a portion of Ektar Sirkar’s land. As a 
further proof that the appellant must have known that there was 


(1) 34 Beav., 416. 
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no idea of selling this ghat and public road, it is to be observed 
that in the Collectorate chitta of 1847, the land held by the 
Biswas family is described as lying “on the north of the passage 
to the ghat of the Mukhopadhya of Mauza Sulkea.” 

The only difficulty we have felt on this part of the case arises 
from the extraordinary, and so far as we can see unwarrantable, 
statement made by the plaintiffs’ attorney in his letter of the 9th 


August 1870, In that letter it is said that Ektar Sirkar’s land 


was given as the southern boundary, “ because the parties here- 
in claim this piece of ghat-land as their property ;” and that; at 
a measurement made in the previous April at which the appel- 
lant himself was present, the chur-land was found to measure 20 
bigas, a little mote or less, “ exclusive of the said ghat-land.” 
How the plaintiffs’ attorney came to write this letter is not 
explained. Reading it along with the words used in the adver- 
tisement, it might lead to the inference that the parties did mean 
to include this road and ghat-land in Lot 7.. The letter, however, 
does not expressly say that it was so intended. On the con- 
trary, it immediately proceeds to say that there are the full 
20 bigas mentioned in the advertisement, without including the 
ghat-land. The letter moreover was not written till nearly a 
month after the sale, and it clearly could not have influenced 
the conduct of the parties before or at the sale. Under the 
circumstances, we do not think we ought to allow it to affect 
our judgment in the matter, as we are perfectly satisfied that, 
in fact, at the time of the sale, the plaintiffs had no intention of 
selling, and the appellant did not suppose them to be selling, 
the ghat or road-land., 

The question as to the quantity of land in Lot 7, depends 
mainly on the plaintiffs’ right to measure down to low-water- 
mark, Here again the appellant’s personal acquaintance with 
the property for which he was bidding has a most important 
bearing. The appellant knew that he himself; as tenant in 
occupation, had for many years held the land down to low- 
water mark, using it for the special purposes of the business 
which he carried on. He knew also that the premises did not 
contain anything approaching to 20 bigas, unless all the land down 
to low-water mark was included. Therefore we have no hesita- 


oa 
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Na : $ 
tion-in finding as a fact that the 20 bigas by estimation, mentioned 1872 


in the advertisement, and for which the appellant bid, were Gaycapnar 
known by, him to include all the land down to low-water mark. i ae 


But Mr..Mavrindin contends that the plaintiffs, on their own Biswas. 
showing, can have absolutely no title to much of this land, 
inasmuch as it is admittedly land which has come into existence 
_ by accretion to other land of the plaintiffs lying below high- 
` watermark, In the Collectorate chitta of 1847, so often referred 
to and relied on by the appellant as supporting his objections to 
quantity, and to the statement in the advertisement as to the 
rent, this parcel of land is described as lying “ on the west of the 
low-water of the Ganga,” that is to say, being bounded on 
the east by the low-water mark. So that so far as the Govern- 
ment was concerned, the plaintiffs were entitled to hold down 
to the then low-water mark. But if the Government (or the 
Crown) granted the land down to the low-water mark—and in 
this case it must be presumed they have granted it, from the 
recognition of the right which is to be found in the chitta of 
1847—the plaintiffs are entitled to all subsequent accretions. 
No authority has been quoted to us which supports the conten- 
tion that there cannot possibly be any title in the plaintiffs to 
accretions to lands themselves below high-water mark. But the 
case of Scratton v. Brown (1) is an express authority that those 
who have a grant of the land down to low-water mark will take all 
Subsequent accretions. In his judgment in that case, Bayley, J., 
/ says:—* If the sea leaves a parcel of land, the piece left belongs 
to the person to whom the shore then belongs. The land between 
high and low-water marks originally belonged to the Crown, and 
can only rest in a subject as the grantee of the Crown. The 
Crown by a grant of the sea-shore would convey not that which. 
at the time of the grant is between the high and low-water 
marks, but that which from time to time shall lie between those 
two termini. Where the grantee has a freehold in that which 
the Crown grants, the freehold shifts as the sea recedes or en- 
croaches.” And Holroyd, J., says: I am of opinion that, sup. 
' posing the soil to be granted; it follows as a consequence, that the 
i © o (D) 4B &C,, 485. ) 
i ; 19 
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1872 grantee, with respect to the shore, will stand in the same situation 
GawaapHar ag the grantor would have stood if he had not executed the 
Kashar geed. The grantor conveyed the whole of his shore between 
Biswas. particular boundaries: he had therefore no part of it remaining 
in him, and the grantee stood in his situation. Then the 
accretion follows as an accessory to the principal. The change 
being gradual, it becomes part of the shore, and belongs to the 
person who had the shore at the time when the accretion takes 
place.” These principles appear to us to apply equally in this 
country, and exactly to meet the objection which has been 

raised in this case, . 

We think, therefore, that the plaintiffs were entitled to include 
in their measurement all the land down to low-water mark, and 
that there was no mis-statement of quantity in the advertise- 
ment, 

As the Collectorate chitta of 1847 showed that the revenue 
payable for this land to Government was fixed at Rs. 5-5-4 
per biga, there seemed to be some force in the argument that 
there must be a substantial error in stating that the rent paid to 
the zemindar was only Rs. 29-9-4. Thinking it probable 
that the appellant might be entitled to some abatement in res- 
pect of this matter, we postponed the further hearing of the 
appeal, and gave the parties leave to go into evidence on this 
point. Evidence was subsequently given on behalf of the 
plaintiffs, the result of which is, that we consider it to be clearly. 
proved that the statement in the advertisement is correct, and 
that no more than Rs. 29-9-7 have, for many years past, been 
paid; there being nothing to show that more than that sum has 
ever at any time been actually paid. Kasinath Biswas, one of 
the plaintiffs, was examined, and it would seem that, even if no 

i better title can be proved, the tenure is at least one with a right 
of occupancy, which has been held by the Biswas family since 
1231 (1842). It may be that the revenue payable by the zemin- 
dar to Government is Rs. 5-5-4, and that is more than the 
-zemindar receives from his tenant, but this does not affect the 
question whether there was any mis-description or mis-state- 
ment as to the rent paid to the zemindar. So, the tenure may 
or may not be one the rent of which may be enhanced. With 
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that we have nothing to do at present. The plaintiffs never 1872 
professed to be selling a freehold, or an unenhanceable tenure: @4XGADHAR 
and it was for the appellant to have satisfied himself before r Aarm 
the sale as to the precise nature and details of the tenure.’ Biswas. 
If persons, without satisfying themselves as to the real title to 

the property, choose to buy at sales where the party selling , 
professes to sell merely his “right, title, and interest,” such as 

it is, they have no one but themselves to blame if they after- 

wards find they do not get such a title as they could have 
wished. At such a sale it is before he bids, and not afterwards, 

that an intending purchaser should inquire into the nature of 

the title which the vendor can make. 

We entirely concur with Phear, J., in the opinion he 

expresses as to the objection that the plaintiffs rescinded the 
contract. They clearly never did anything of the sort, 
They have all along pressed the appellant to fulfil it. There 
has been no laches or delay on their part to disentitle them 
from asking for a decree for specific performance. They have, 
in fact, never ceased to insist upon their rights as against the 
appellant, and the delays which have occurred, really did not 
arise from any laches on their part, or on the part of the 
Receiver. 

We think that the og appealed against should be affirmed, 
and that this appeal should be dismissed with costs on scale 
» No. 2, 


Decree affirmed. 
Attorneys for the appellants: Messrs. Swinhoe, Law and Co. 


Attorney for the respondents: Baboo Dinanath Bose. 
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Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Kemp, Mr. Justice 
L. S. Jackson, Mr. Justice Markby; and Mr. Justice Ainslie. 


1872 Tre QUEEN v. HARU AND ANOTHER,” 


June 25. Criminal Procedure Code (Act XXV of 1861), ss. 66 & 273—Reference 
by District Magistrate to Subordinate Magistrate of Complaint without Pre- 
vous Examination of Complainant. f 


` 


A District Magistrate is not bound, on receipt of a complaint, to examine the com- 
plainant under s. 66 of Act XXV of 1861, before referring the complaint to a Subor- 
dinate Magistrate for disposal. The examination of the complainant by the Magis- 
trate to whom the case has been referred is sufficient (1). 


In this case the accused had been convicted of the offence of 
using criminal force. The Officiating Sessions Judge of Hooghly, 
ina letter dated the 6th January 1872, made a reference to 
the High Court, under s. 434 of the Criminal Procedure Code, 
observing “ the illegality, on account of which I have been call- 
ed upon to make this reference, consists in the omission of any 
preliminary examination under s. 66 of the Code of Criminal 
Procedure. In all other respects and in all proceedings held 
in the presence of the accused, the procedure enjoined in the 
Code has been observed.” 

The case came on for hearing before Couch, C.J., and \ 
Ainslie, J. ` 

The Court referred the following point for the decision of a 
Full Bench :——“ Whether, on receipt of a complaint, the Magis- 
trate of a district is bound, under s. 66 of the Criminal 
Procedure Code, to examine the complainant before referring 
the complaint to a Subordinate Magistrate.” 

In making the reference the Court observed :— 


Covos, C. J.—The Officiating Sessions Judge of Hooghly 
has sent up the proceedings of the Magistrate in this case, 


> Reference to ‘the High Court, under s. 484 of the Code of Criminal Pro- 
cedure, by the Sessions Judge of Hooghly. 


(1) See The Queen v, Narayan Naik, 5 B. L. R., 660, 


Sy 
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in order that the fine of Rs. .10, imposed on the petitioners, 
may be remitted, and the conviction ‘quashed. The only 
alleged irregularity in the proceedings has been the omission 
by ‘the Magistrate of the district to examine the complainants, 
under's. 66 -of the Criminal Procedure Code before trans- 
ferring the complaint for trial to a Subordinate Magistrate. 
This irregularity was held fatal to the validity of the 
whole proceedings in certain cases cited by the Judge, the 
principal of which is that of The Queen v. Girish Chandra 
Ghose (1), in which Glover, J., delivered judgment as fol- 
lows :-—“* In the first place he (the District Magistrate) did 
not record the complainant’s statement before referring the 
case to the Deputy Magistrate, as he was bound to do under 
s. 66 of the Code (Act XXV of 1861). ‘There is an order 
on the. back of the petition making over the case, but 
no examination of the complainant ‘reduced into writing,’ and 
signed by the complainant and the Magistrate.” In the cases 
of Dulali Bewa v. Bhuban Shaha (2) and of The Queen v. 
Mahim Chandra Chucherbutty (3), it has been decided that 
such a departure from the rules of procedure makes the acts 
of a Magistrate illegal. This case was followed by that of In 
the matter of Iswar Chandra Koer v, Umesh Chandra Pal (4), 
30th September 1871, one of the Judges (Ainslie, J.) dissent- 
ing. On the other hand, it was held, in the case of The Queen v. 
Umesh Chandra Chowdhry (5), that a transfer of a complaint 
(1) 7B. Rọ 513. High Court, under s. 434 of Act XXV 
(2) 3 B. L. R, (A, Cr.), 53. of 1861, to have the sentence of the 
(3) 3 B. L. R. (A. Cr.), 67, overruled Deputy Magistrate quashed, onthe ground 
by The Queen v. Narayan Nath, 5 that the Magistrate of the district, with- 
B. L. R., 660. out examining the complainant, and reduc- 


(4) 8 B. L. R.. 19. , ing the examination into writing, and 
(5) Before Mr. Justice F, B. Kemp and signing his name as Magistrate to such 


Mr, Justice E: Jackson, examination, referred the petition to the 

Tus QUEEN v, UMESH CHANDRA Deputy Magistrate for trial, contrary to 
, CHOWDHRY* , 8, 66 of Act XXV of 1861. In making 

The 14th June 1870, the reference, the Sessions Judge cited 


In this case the Sessions Judge of as an authority the case of The Queen 
Beerbhoom made a reference to the v. Makim Chandra Chucherbutty (a), 


* Reference to the High Court, under s. 484 of the Code of Criminal Procedure, by 
the Sessions Judge of Beerbhoom. 


x 


(a) 8B. L. R. (A. Cr.), 67. Seen. (8). ‘ 
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by the Magistrate of a district to a Deputy Magistrate exer- 
cising full powers, without previously recording any examina- 
tion of the complainant, was warranted under s. 66 of the 
Criminal Procedure Code. The first case, cited by Glover, J., 
does not bear materially upon the question before us. In the 
case of The Queen v. Mahim Chandra Chuckerbutty (1) 
Kemp, J., decided that, as a matter of fact, the Magistrate had no 
complaint before him, and Markby, J., concurred in this finding. 
It may possibly be gathered from the judgments that the learned 
Judges were inclined to hold that omission by the District 
Magistrate to record a complainant’s examination, as required 
by s. 66, would invalidate all subsequent proceedings by 
a Subordinate Magistrate, to whom the complaint might be 
transferred ; but this was not the point on.which the judgments 
turned, so that it seems that there is really no authority, except 
that of the case of The Queen v. Girish Chandra Ghose (2), for 
holding the examination of the complainant before transfer of 
the complaint absolutely essential. 

§.°273 of the Criminal Procedure Code (Act XXV of 
1861), under which District Magistrates are empowered to refer 
complaints to Magistrates subordinate to them, in no way 
defines the stage at which the transfer may be made; and 
s. 275 makes all rules prescribed for the guidance of the 
Magistrate of the district applicable to proceedings by the | 
Subordinate Magistrate. This. Court, in Circular No. 6, dated ` 
16th May 1864, paragraph 2, held that “a Magistrate may at 


The judgment of the Court on this 
reference was delivered by 


Kenr, J.—In the case of The Queen 
v. Mahim Chandra Chucherbutty (1) re- 
ferred to by the Judge, there was a state- 
ment, but it was not such a statement as 
to amount to the complaint contemplated 
by s8. 66 of the Code of Criminal Proce- 
dure. 

In the case referred to us, the Magis- 
trate sent the petition presented by the 
complainant tothe Deputy Magistrate, 
who exercises the full powers of a 
Magistrate. We think that, under s. 66 


of the Procedure Code, and the Circular 
Order No. 6, dated the 16th May 1864, the 
Magistrate of the district was justified 
in making over the petition to the Deputy 
Magistrate for enquiry and trial (a). 


(1) 3B. L. R. (A. Cr.), 67. 
(2) 7 B. L. R., 513. 


(a) But see per Kemp, J., in Jswar 
Chandra v. Umes Chandra Pal, 8 B. L. R., 
19; and per Glover, J. (Kemp, J., con- 
curring) in The Queen v, Girish Chandra 
Ghose, 7 B, L. R., 503, 
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once make over the complaint to be enquired into and tried by 
any Magistrate subordinate to him.” Such Subordinate Magis- 
‘trate should, in this latter case, proceed in the manner laid 
down by ss. 66 and 67, Code of Criminal Procedure (Act 
XXV of 1861). 


No one appeared for the petitioners or the Crown in this case. 
The judgment of the Full Bench was delivered by 


Coucn, C.J.—We are of opinion that the question referred 
to the Full Bench should be answered in. the negative. We 
agree in the decision.in the case of The Queen v. Umesh Chan- 
dra Chowdhry ( 1). This case was not cited in the case of The 
Queen v. Girish Chandra Ghose (2), where no one appeared to 
support the conviction. In the other cases the point was not 


decided. The examination of the complainant by the Magistrate ° 


to whom the case is referred is sufficient for the regularity of 
the proceedings. 


(1) Ante, 147. (2) 7B. L. Re 513. 
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[PRIVY COUNCIL.] 


PAHALWAN SINGH anp oruers (Derenpants) v. MA- 
HARAJAH MUHESSUR BUKHSH SINGH BAHA- 
DOOR (PLAINTIFF). 


MAHARAJAH MUHESSUR BUKHSH SINGH BA- 
HADOOR (Puaintirr) v MEGHBURN SINGH Anp 
OTHERS (DEFENDANTS). 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT FORT WILLIAM IN BENGAL. 


Accretion—Evidence—Cwil Procedure Code (Act VIII of 1859), s. 7. 


The question whether Jand is formed by gradual accretion depends on evidence, 
but it would be an error in law to consider it as conclusive of that fact that the 
surface of the land had all been changed, and the marks all obliterated, so that no 
old houses, or tiees, or mounds, or vestiges of boundary could be found, and that all 
the surface of the land was fresh land which had been brought down by the river. 

Lopez v. Maddan Thakur (1) commented on. 

Suing for new accretions after a former suit is not a splitting of action within 
the meaning of s, 7 of the Civil Procedure Code. 


THESE two appeals were heard together. 

Both appeals arose out of two suits brought by Maharajah 
Muhessur Bukhsh Singh Bahadoor against Pahalwan Singh and 
others to recover alluvial land in Pergunna Bhojpore. The first 
suit was decided in the Maharajah’s favor on appeal to the High 
Court on the 29th April 1864; the’ second suit was commenced 
on the 24th September 1864, and was dismissed, on 17th April 
1866 (2), on the ground that he might have included his w 
in the first suit, and that therefore tha suit was barred by s. 
of the Civil Proceduié Code. 

. The first of the appeals, therefore, contested the propriety of 


the decision on the merits being in favor of the Maharajah, the 


* Present:—Tue Ricar Hon’sie Sir James Conviue, Sir Josera NAPIER, Lorp 
Justice JAMES, LORD JUSTICE MELLISH, AND Sin LAWRENCE PEEL, 


Q) 5 B. L. R, 521, (2) 5 W.R, 211. 
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second contested the correctness of holding that s. 7 applied to 1871 


the second suit. ;  Pamarwan 
_ The facts are clearly stated in the judgment of the Privy E ee 
Council. Munessur 
The plaintiff in the original suit stated that the land in ques- Con 
tion had gradually accreted to the Maharajah’s villages pees 
Kurhataur and others, The plaint stated the case as follows :— gegen 


“ Second.—Formerly the Ganges flowed from north to south, Ayensa 


opposite Mauzas Khurhataur, Neemwa, Magurpora, Sirya (qu. Bananook * 
Doomree), and other estates of the plaintiff, and west and east Mycmnury 
from d point opposite Mauza Sirya. Afterwards, on the opposite 
bank, the river gradually receded towards the north-east, 
throwing a deposit of earth on the south and west bank; and, as 
the land accreted to Mauza Kurhataur, Bhurahda, and Dolong 
‘(qu.), the plaintiff whose property they were came toits possession. 
Up to that time the river flowed north and south on the east of 
the then recent formation, and thence, by a zig-zag line, again 
flowed east and west from a point at a distance eastward of 
Mauza Sirya. But in 1260 F. S. (1853-54), from that very point 
whence it flowed east and west, it took a sudden turn, and 
proceeded to some distance east and ‘north, and then having first 
inclined eastward turned due south by a crooked route, leaving 
a dry channel which still marks the former course of the river. 
‘The diara (alluvion) in defendants’ possession is a chuchee 
/(a compact mass of detached land), and the river from the 
/ north of the diara or north-west of the mohana (confluence) 
gradually receded, and is still receding in a north-east direc- 
tion, and the accretion thereby formed towards the south-west 
is annexed to the estate in suit, and the plaintiff held possession 
thereof to the year 1266 F. S. (1858-59); inasmuch as re- 
specting the same land the tenants of your petitioner had in- 
stituted criminal proceedings in Zilla Shahabad, and on the case 
being disposed of, the boundary posts were erected. 

* Third.—On the 24th November 1859, the defendants, on 
the ground of the recent alluvion having gradually accreted to 
their estate Shewpore, applied to the revenue authorities of Zilla 
Ghazeepore for putting up the boundary posts, and at last suc- 
ceeded in taking in the land possessed by the plaintiff within the 
line demarcated by the said posts, Although the land in suit is 
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distinct from the defendants’ ehuchee bounded all round by a 
nalla (water channel), and the plaintiff objected at the time, 
yet the revenue authorities, in utter disregard of the plain- 
tiff’s right and possession, affirmed the order under which the 
posts were erected, and this is the cause of your petitioner's dis- 
possession.” 

The case set up by the defendants was as follows :— 

*Second.—The Ganges on the east of the settled land flows 
a certain distance from north to south, and thence nearing south- 
ward at a certain point takes the south-east direction, and ulti- 
mately by a zig-zag course proceeds due east. In 1258 F. 8. 


(1850-51), however, leaving the southern channel, the river 


suddenly took a turn at a north-west point, and thence pro- 
ceeded northward, overrunning the assessed land of Shewpore 
Der, belonging to your petitioners (the defendants), and having 
rolled down a short distance eastward, and thence proceeding by 
a curved route to the west, slightly inclined to the south, reached 
the mohana of the river. Again, turning thence southward, 
flowed due east. By this circuitous route of the Ganges, a chuchee 
was suddenly formed between the original bed and the present 
channel, and thus the whole of “your petitioners’ land at once 
changed position from the eastern bank of the Ganges, 
where ‘it formerly was, to the west of the river, where the 
accretion has now formed, which has ever since continued 


in your petitioners’ uninterrupted possession. Till the year: 


1261 F. S. (1853-54), the Ganges flowed in the same manner 
as before, viz., from west to east up to thé land No. 447, and 
thence by a straight line, with a slight curvature, proceeded 
further eastward, forcing through the said land and the old 


stream which had come to the west of the land No. 447, | 


inclined thence southward; and, then taking due east direction, 
silted up, and all the alluvion thus formed on the south-west 
and north of the land No. 447 continued, as usual, in the occu- 
pancy of the proprietors of Shewpore Der. After this the 
Ganges took various turns: first, it suddenly turned eastward, 


and again flowed from the west to south-east by a crooked line;- 


again from east to south, and then having inclined eastward by a 
circuitous route ran down due west, where, up to 1266 F. S. 
(1858-59), it flowed sometimes direct east, and at another time 
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eastward, with a little inclination to the south. Subsequentlyin 1871 

1267 F. S. (1859-60), thesaid river, which, having at first proceed- Pawatwan 
-ed in a south-west direction, had flowed zig-zag towards the east, hie ad 
suddenly drew back from its western course, receded towards the Munessur 


east, and thence having proceeded a little southward, again flowed Se 
down due east. In consequence of the route thus described by yieualige 
the river, the chuckee in suit stood firm, retaining all the traces of Anan 
numbers and boundaries, and continued, without opposition on gge | 
part of any one, in the occupancy of your petitioners, the pro- B4¥4Poon i 


prietors of the settled mehal, and is to this day in their posses- ATC NURS 
INGH. 


sion. All these particulars will be substantiated by a reference 
and compafison of numbers of the land in suit, as also by a 
reference to the proceedings, maps, kyfiat, khasra, and various 
other papers authenticated by the revenue authorities of the 
Zilla Ghazeepore. Under these circumstances, cl. 1, s. 4, 
Regulation XI of 1825 could not apply to this case; on the 
contrary the number and other marks being still extant, the 
said law will recognize the right of the proprietors of Shewpore 
Der to that land as good and valid. Conformably to the deci- 
sion of the revenue authorities, the possession of the said pro- 
prietors was maintained, and accordingly they are in possession 
to this day. 

«The Ganges lately broke through the land Nos. 190, 188, 

83, 184, and 447 ; and thence, by a crooked course, flowed south- 
ward, and now it has again shifted to Nos. 183 and 184, and in 
its downward progress, after passing through the land No. 447, 
now flows eastward, and all the alluvial accretion to the north, 
south, and west of the land No. 447 is in the possession of the 
proprietors of Shewpore Der. 

“ Third.—The land in the south and north of the disputed land 
is in the possession of your petitioners, hence were it even 
admitted, according to the plaintiff's false plea, that the diluvion 
was by dhooee (washing away) still, considering the land in suit to 
be'a part and parcel of the land Nos. 447 and 912, in the occu- 
pancy of your petitioners, none but your petitioners, under the 
provision of the very law quoted by the plaintiff, could be enti- 
tled to its possession, and the plaintiff has no claim whatever to 


its occupancy. ” 
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The plaintiff stated in reply :—. 

“ Particularly this case is for lands thrown up by the Ganges ; 
therefore this point, namely whether the lands in dispute ap- 
pertain, as an accretion, agreeably to the Regulations, to the 
property of the plaintiff, or in consequence of its form as a 
chuchee appertain to the villages of the defendants, depends 
upon the trial of the merits of the case, and on an inspection of 
the locale and local inquiry. With such trial the decision of the 
real point at issue is connected,” 

The issues raised were (independent of issues as to technical 
objections and matters abandoned at the hearing before the 
Judicial Committee) as follows :— $ 

“‘1s¢.—Whether the disputed lands have been gradually washed 
away, and have accreted to the estate of the plaintiff by obliteration of 
its former marks, or whether by the sudden change of the Ganges, they 
have accreted with a continuance of the former marks? Even if gra- 
dually washed away, whether on the ground of the same being inter- 
mixed up with other landsin the possession of the defendants on the 
south and north of the dispated lands, the defendants are entitled to the 
same or not ? 

“ 2nd.—Whether the plaintiff, after being in ‘possession of the dis- 
puted lands, has been ousted by the defendants or not, and whether any 
land, adjacent to the disputed land amongst the accreted lands, is still 
in the possession of the plaintiff, or whether the plaintiff was never in 
possession of the contested lands ? 

“ 3rd.—Whether the lands and their profits are according to the 
plaintiff’s allegation, or agreeably to the statement of the defendants ?” 

The Principal Sudder Ameen, having taken evidence, direct- 
ed an Ameen to measure and map and report upon’ the lands in 
dispute. That Ameen prepared a map (1), and furnished the 
following report :— 

“I beg to submit that, in the case of Maharajah Muhessur Bukhsh 
Singh Bahadoor, plaintiff, against Meghburn Singh and others, defend- 
ants, I repaired to the locale on the 11th April 1868 ; and after Lachman 
Prasad, agent of the plaintiff, and Lala Ram Dutt, the defendants’ 
agent, had made the appearance, I at first asked for the traces (sic) of the 
lands in dispute from the plaintiff’s agent, and measured the same with 


(1) Ante, facing p. 150, 
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a rod in use in the village, which corresponds in length to 99 inches. 1871 
On measurement, the lands in dispute, pointed out by the plaintiff, were AEN 
found to consist of bigas 373-15 of land appertaining to Mauza Khurha- v. 


bandh, bigas 1638-18-12 to Mauza Bhurahda, bigas 32-10 to Mauza Mah- MARARATAR 
roly, and bigas 2,415-10-12 to Mauza Puranpoor, in all 2,985-9-4. Pinoi 
Out of the villages in dispute alleged by the plaintiff, no village, other Baxavoor, 
than Khurhabandh, does lie on its original site. The remaining pierre 
villages in suit lie on the western bank of the former river, and are Buxusn 
within the lands newly formed, extending from north to east. The Bie me 


defendants pointed out the land adjoining to those pointed out by ‘the Mreneuery 
plaintiff on the west and north. The said lands were found on measure- Sinan, 
ment to.contain 2,032 bigas 10 dhurs. With reference to .the lands 
pointed out by the defendants, the plaintiff’s agent stated that the said 
lands appertained to Mauzas Khurhabandh, Bhurahda, - Puranpoor, 
Mahroly, Dhobaly, Nangamuta (qu. Nugumritah), Gangolee, and Dobba 
(qu. Dalna), and were held in possession by his client without dispute. 
Accordingly, in proof of possession, and of the appurtenances of the lands to 
Mauzas Nangamuta, &c., the survey maps and proceedings, &c., have been 
filed in heaps by the plaintiff. The places where the agent for the plain- 
tiff marked as the bed of the river in the years 1267 and .1268 F..S. 
(1859—1861), and the defendants pointed out as being that in the years 
1247, 1258, 1261, 1264, and 1267: F. S. (1839-40, 1850-51, 1853-54, 
1856-57, 1859-60), have been marked in the map with bare dots. But 
there have been found no marks of the course of the river in any of those 
places: The places which the plaintif pointed out as the places where 
the posts were erected by the Faujdari Court, correspond with the 
map of that Court. On the east, therefore, lie the lands in dispute. 
Alsoon the east of the place where the defendants state that the 
pillars were erected by the revenue officers, the lands in dispute are 
situate, but they have not produced any papers to prove the erection of 
such posts. The defendants also aver that, within the lands in dispute, 
alleged by the plaintiff, lie those of the numbers mentioned below, 
namely, from Nos. 191 to 267, No. 274, No. 275, from Nos, 440 to 
446, No. 721, No. 731, from Nos. 763 to 774, from Nos. 777 to 
815, from Nos. 843 to 910, from Nos. 918 to 919, and portions 
of Nos. 447, 912, and 920. Accordingly, out of the said Nos., the lands 
included from Nos. 900 to 910, and in Nos. 919 and 920 were measured 
as pointed out by-the defendants, but there are no marks of arh dandar 
(separating banks) to be found, that is to say, the figures of the fields 
as stated in the map in triangular, square, and oblong forms, &c., do not 
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appear to lie within the boundaries of the lands in suit. Also there are 
no marks of habitation or of trees in the subject-matter in dispute,— 
only there are a few fir plants here and there, The lands in question (ste) 
are low ; and in the chuckee, admitted by both parties, there are here 
and there babul trees, pollas and marks of separating banks of fields, as 
well as within wells (sic). The lands in question (sic) are high, and the 
earth old, and on four sides thereof the marks of the banks of the old 
river are traceable, I therefore beg to send the return in connexion with 
this report.” 

On the 8th July 1863, this Ameen gave the following further 
report :— 

To the High in Dignity,—This representation is 5 made that, in 
the suit of Maharajah Muhessur Bukhsh Singh, plaintiff, in the names of 
Meghburn Singh and others, defendants, a perwana dated 30th June 1863 
A. D, calling for a kyfiat (explanation) to the effect as to whether the 
lands pointed out by the plaintiff are pointed out according to the 
boundary given in the-plaint, or contrary thereto, and whether the land 


` shown by the defendants is within or without the boundaries stated in 


the plaini, and regarding other matters, reached me. The faet is that, 
according to the boundaries given in the plaint, the disputed villages 
were pointed out by the plaintiff: and, accordingly, they have been 
marked with yellow color in the map; that in the four boundaries 
mentioned in the plaint, the plaintiff has written direct west, &c., which,: 
however, on comparison with the points of the compass, incline towards 
that side: for instance, as on the western side of the lands of Mauza 
Khurhabaiddh, the lands of Nugumritah are written as direct west, but 
that lies on the north-west corner.: This correctness of the points of the 
compass can never be made, except by the knowledge and use of the 
compass : and those lands which have been pointed out by the defend- 
ants as the disputed lands have been marked in green color in the map, 
and those lands are without the boundaries given in the plaint, and are 
stated by the plaintiff to be in his own possession ; and those lands . 
which have been marked yellow up to the Jands which have re-formed 
after the institution of the suit, are the lands claimed by the plaintiff, 
therefore the hyjsiat asked for together ‘with this petition is herewith 
sent.” 

On the’ 21st July 1863, the Principal Sudder Ameen gave 
judgment, the following being the material part :— 

“On a reference to the deed and documents put on record by the plain- 
tiff, and the.evidence of witnesses adduced by him, and according to my 
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local inspection, as per details, in the proceedings dated 20th and 28rd 
February 1863, and by a reference to the kyfiat, dated 22nd June, 
submitted by Syad Mahomed Tural Ali, whom I had appointed Ameen, 
and who measured the land mentioned in the plaint, and drew out the 
map upon the information obtained from both parties, and also on a 
reference to the statement made by the said Ameen to the interrogatories 
put to him on the 11th July instant, and the statement of the pleaders 
of both parties made to the interrogatories of the Court, proposed on 
different dates, vzz., 8th August, 25th July 1862, and 20th May 1863, 
I have come to the conclusion that the land in the suit is a dhooce 
gradually accreted to the estate of the plaintiff in Zilla Shahabad, and all 
the vestiges of the former land have been obliterated, and it does not 
appear to be chuckee, formed by a sudden turn of the river, leaving some 
traces of former land. 

“ At the time of the local inquiry, I found no such tenants’ houses, 
cottages, or anything else denoting the remains of the land in suit, 
so as to show that the land in suit has formed into a chuckee by the 
river’s sudden change of channel, retaining the vestiges of the former 
land. Had it actually been a chuchee, the old cottages, as alleged by 
defendants, and tenants’ ancient houses, as deposed to by their witnesses, 
would have still been on it, or some marks of houses and cottages would 
have still been in existence, but such is not the case. Defendants’ wit- 
nesses themselves have deposed that the alluvion in dispute did not form 
all at once. Besides, on the south of the land in dispute lies a chuchee, 
the existence of which has been admitted by both the contending 
parties, and it is noted down in the Ameen’s map. I personally 
inspected the ehuckee from the beginning to the end in connexion with 
the disputed land, on every point of view, according as was proposed 
by each party severally, as per detail in the proceedings dated 20th 
and 28rd February, and the result of my observation is, that no ‘such 
houses of tenants, cottages, or wells, as were found in the chuckee, 
admitted by both the parties, have been traced in the disputed land so 
as to denote the land to be chuckee. Under these circumstances there 
is not the smallest doubt in my mind that the alluvion is a dhooee or 
gradual aceretion. Since, on the ground set forth above, and from 
a copy of the report of Roy Baldio Bax, Deputy Collector of Ghazee- 
pore, dated 5th July 1860 (being one of the documentary evidence 
adduced by the defendants,) the fact of the land in suit having 
accreted as dhooee to plaintiffs estate has heen established, the defend- 
ants can by no menns set up. their claim in reference thereto, as it 
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is obvious that the Mauzas Puranpoor, Bhurahda, and Mahroly, and 
some of the land of Mauza Khurhabandh, which were in plaintiff’s 
proprietary possession, had been washed away, and formed on the 
opposite bank towards Zilla Ghazeepore, and that in consequence. of 
this alluvion formation across the river, and the river having formed 
the boundary between Zillas Ghazeepore and Shahabad, and the 
mauzas and lands aforesaid having appertained to Zilla Shahabad,’ 
plaintiff lost possession of the above estates and lands, but, nevertheless, 
he continues to pay revenue to Government, in the hope that, when the 
said mauzas and land would again form this-side of the river towards 
the Zilla Shahabad, he would, according to the engagement entered into 
with Government, regain possession of the same ; because, whenever 
on former occasions, plaintifi’s land was washed away by the river, he 
lost possession ; and gradually as the accretion formed to his estate, he 
was restored to possession. In respect to plaintiffs possession. of the 
land, west of the land in suit, extending to,the land of Mauza. Puran- 
poor, we have the confession of the defendants made to the Courts 
interrogatories, and the application dated 24th November 1859, filed 
by the defendants in the Collectorate of Zilla Ghazeepore. Moreover, 
in the deposition of defendants’ witnesses, there is this express admis- 
sion that the land of Puranpoor, lying west of the land in suit, is in 
the occupancy of plaintiff, and that some of the land, garden, &c., of 
Mauza Khurhabandh, still occupy their original site, and other mauzas, 
vizą Bhurahda and Mahroly, lie west of Puranpoor, and the land-of 
Kurhataur on the north thereof.” \ 


The Principal Sudder Ameen accordingly ordered the plaintiff S 


to “be putin possession of the disputed land that had been en- 
tered both in the plaint and the map of the Ameen, agreeably 


to the boundaries, enclosing an area of 2,957 bigas'10 biswas . 


of land, as laid down in the plaint,” 


The defendants having appealed to the High Court, a Divi- 
sion Bench (1) on the 29th April 1864 dismissed the appeal with 
costs. 

After reciting the pleadings, and referring to certain technical 
objections, the Court proceeded to consider the merits and the 
arguments of the appellants as follows :— 


(1) Mr, Justice Steer and Mr, Justice Kemp, 


\ 
\ 


N 
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“ The learned Counsel sums up his argument by submitting two 
points for the consideration of the Court :-— 

* 1 s¢,—Has the plaintiff proved that the land in dispute had gradually 
accreted to his estate, or does the land belong to the estate of the defend- 
ants, inasmuch as it has not gradually accreted, but has been separated 
from the main body of the estate settled with the defendants by sudden 
incursions’ of the river, leaving the lands cut off traceable ? 

“ 2Qndly.—If the lands in dispute have gradually accreted, have they 
acereted wholly to the estate of the plaintiff, or to the estate of the 
defendants, or partly to one, and partly to the other ; and if the latter, in 
what proportion ? 
` This is'a case in which the Ganges has been more than usually capri- 
cious. ‘There can be no question that this river is the boundary between 
the two .Zillas of Ghazespore and Shahabad. From a survey map of 
1857, obtained from the office of the Surveyor-General, we find that the 
Ganges is represented in that map as having’ cut off ‘a large slice of land 
from Shahabad, and'given it to Ghazeepore. The plaintiff has: unques- 
tionably lost much land by the vagaries of the river, and it may be that 
his, day to receive has arrived. 

“ The defendants have, throughout the pleadings in: the Court below, 
taken their stand on one consistent and perfectly intelligible principle; 
it is only in thie Court' that they have attempted to fall back, in the 
event of failure, on an alternative’ plea. Their contention below was 
that the disputed lands were not alluvial at all, but were what are 
called chuckee lands; that these lands were included in the settlement 
made with them by the Ghazeepore Collector, and that the Ganges, though 
it cut through the mehal settled with them, and changed its course 


several times, never destroyed the identity of the lands.’ Now the map 


of 1860 which professes to show the different courses which the afore- 
said river had taken from time to time, also shows certain numbers as of 
daghs or plots. If those plots could be identified by comparison with 
any reliable chittas or other settlement proceedings, this map would be 


‘very strong, if not conclusive, evidence in support of the defendants’ 


theory of sudden irruption by the river without destruction of identity. 
But it is admitted that, on a reference to the Ghazeepore revenue 
authorities which was brought about- by an application on the part of the 
plaintiff for copies of the kasra and other measurement papers, that 
no such papers exist, and that it is therefore clear that the tehsildar 
who prepared this map could not have filled in the daghs on the face of 
it by comparison with any measurement papers; indeed, the theory of 
21 
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identity by numbers is entirely destroyed by the acts and admissions of 
the defendants themselves, for we find them repeatedly petitioning the 
Collector for a remission of jumma on the score of total diluvion, and 
we also find a series of numbers of daghs given either in the body of 
these petitions or in lists attached thereto, which corresponds with num- 
bers marked down in the map of 1860. It is true that the learned 
Counsel for the defendants has attempted to neutralize the effect of this 
inconsistency by stating that the admissions in these petitions were false 
and made for a particular purpose, viz. to obtain a remission of jumma ; 
but, if this be so, we cannot permit the defendants to take advantage of 
this, particularly as their statements to the Collector tally with the 
present state of things. The Ameen who made a careful Jocal inquiry, 
and who was examined at great length, and cross-questioned by the 
parties, reports that the whole of the disputed land is alluvial land, and 


. that there are no traces of former boundaries. The Principal Sudder 


Ameen who visited the spot, and remained there sometime, found the 
statements and map of the Ameen to be perfectly correct, and he states 
that he has come to a deliberate conclusion, from personal inspection of 
the disputed lands, that they are alluvial lands which have gradually 
accreted to the estate of the plaintif in Zilla Shahabad, and that all 
traces of the former lands have been obliterated.. We cannot but accept 
this result of the inquiry as the correct result ; and as no distinct act of 
corruption or partiality on the part of the Ameen has been proved or 
even insinuated, his report, which has’ been tested by the Principal 
Sudder Ameen, and subjected- to a ‘strict cross-examination, may be . 
accepted as reliable evidence under the provisions of s. 180 of the 
Code of Civil Procedure, 

“ We have therefore come to the conclusion that the river went 
through various changes of its channel at different times, but that these 
changes were gradual, and caused, as a natural consequence, alluvion; that 
these changes were not abrupt, leaving land capable of identification; 
for if such had been the case, the beds of the river, in its various changes 
of course, would be still traceable on the spot, which ig not the case, 

«“ With reference to the alternative plea taken by the learned Counsel 
for the defendants, we wish to make a few observations. If the defend- 
ants had stated their case honestly, and, while admitting that the lands 
were alluvial lands, had claimed them under the alluvial law, either 
wholly or in part, we should have been prepared to give them the full 
benefit of the provisions of Regulation IX of 1825; but when we find 
them taking their stand upon a line of defence which sets up the 


. 
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special provisions of cl. 2, s. 4, Regulation XI of 1825, and 
denouncing the averments of the plaintiff, appellant, that the lands 
were of gradual formation as wholly false, we must hold them to their 
plea; and as they have wholly failed to prove it, we dismiss the appeal 
with costs and interest, and affirm the decision of the lower Court.” 

The first appeal to the Privy Council was from that decision. 

In the other case the Principal Sudder Ameen, following the 
principle of the decision in the first case, decided it also in the 
Maharajah’s favor; a decision which, as mentioned above, was 
reversed by the High Court on the ground that the suit was 
barred by s. 7 of the Civil Procedure Code. 

Mr. Field, Q.C., and Mr. Leith appeared for the appellants 
in the first appeal, and the respondents in the second. 

Sir R. Palmer, Q.C., Mr. Pontifex, and Mr., Doyne appeared 
for the respondent in the first appeal, and Sir R. Palmer, Q.C., 
and Mr. Doyne for the appellant in the second. 

The argument was restricted to an examination of the merits 
of the case, and to the applicability of s. 7 of the Civil 
Procedure Code to the state of the circumstances; the case of 
Lopez v. Maddan Thakur (1) was strongly pressed upon their 
Lordships as a decision by the Board by which this case must be 
governed, 


Their LorpsuiPs delivered the following judgment :— 


This was a suit in the nature of an action of ejectment, 
brought to recover a considerable quantity of land which was 
alleged to belong to the plaintiff, on account of its having 
been gained by accretion to four mauzas which had been 
previously his property. Besides certain defences in point of 
law which have all been abandoned before us, there were two 
substantial defences in point of fact on the merits, which were 
raised by the defendants. First, they said, in substance, that 
the land was not gained gradually by accretion, as alleged by 
the plaintiff, but was what is called a chuckee; and after stating 
the facts as they alleged them to be, they summed up by saying :— 
* In consequence of the route thus described by the river, the 
chuckee in suit stood firm, retaining all the traces of numbers 


(1) 5 B, L. R, 521, 
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1871 and boundaries, and continued without opposition on part of 
PanaLwaN any one in the occupancy of your petitioners.” Then they raised 


Siyen 
E E. second defence on the merits, by which they said :—“ The land 
Mouessur in the south and north of the disputed land is in the possession 
8: 


peme" of your petitioners, hence, were it even admitted according to 
AHADOOR. . a . . . 

icon the plaintiff’s false plea that the diluvion was by dhooee, still, 
Munvesun considering the land in suit to be a part and. parcel of the land 


, Bms Nos. 447 and 912 in the occupancy of your petitioners, none 

BawaDoor byt your petitioners, under the provisions of the very law 

sr iat quoted by the plaintiff, could be entitled to its possession.” Issues 
were formed on those pleadings, Both parties were allowed to 
present their issues, and then the Judge, out of the issues pre- 
sented, formed those which were to be tried. The material issue 
was this:— Whether the disputed lands have been gradually 
washed away, and have accreted to the estate of the plaintiff 
by obliteration of its former marks, or whether by the sudden 
change of the Ganges, they have accreted with a continuance 
of the former marks?” This issue a little confuses the matter 
by bringing in the marks, as if they were necessarily conclusive 
of the question :—“ Whether the disputed lands have been gra- 
dually washed away, and have accreted to the estate of the 
plaintiff ;” as if it followed that, because the marks were obliter- 
ated, therefore the land had gradually accreted. The other, 
alternative is putin the same way :—“ Whether, by the sudden ‘ 
change of the Ganges, they have accreted with a continuance 
of the former marks?” Then there are. further issues :—* Even 
if gradually washed away, whether on the ground of the same 
being intermixed up with other lands in the possession of the 
defendants on the south and north of the disputed lands, the 
defendants are entitled to the same or not? Whether the 
plaintiff, after being in possession of the disputed lands, has 
been ousted by the defendants or not, and whether any land, 
adjacent to the disputed land, amongst the accreted lands, is 
still in the possession of the plaintiff, or whether the plaintiff 
was never in possession of the contested lands?” A great 
mass of evidence was given. The Judge in the Court below, 
the Sudder Ameen himself, inspected the ground on several 
occasions, and most careful inquiries were made on the spot as to 
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whether the land had gradually accreted, or whether it had been 
a chuchee suddenly formed? It was then ordered that an Ameen 
should draw a plan, and survey the land and present a report 
to the Court. That accordingly was done. He framed the plan 
in the suit which is before their Lordships, which shows by dis- 
tinctive colors—yellow, pink, and green—the land sought to 
be recovered in the action, the chuckee which is admitted still 
to belong to the defendants, and land which is in the possession 
of the plaintiffs, but is claimed by the defendants, ‘ 

Now, the questions which really arise are two: first, whether 
the land has gradually accreted, and how that issue ought pro- 
perly to be determined; and, secondly, whether the defendants, 
by reason of their chuckee, are entitled to any portion of the 
land, even assuming that it has accreted ? 

As respects the first question, it is necessary to consider, have 
the Courts below been wrong in point of law, or have they 


committed any error in fact? Now, no doubt their Lordships at’ 


one period of the argument had considerable doubt whether 
there might not have been a mistake in point of law; because, 
looking at the nature of the report of the Ameen, and of the 
judgment of the first Judge, and even at the form of the issues, 
there appeared reason to doubt whether it had not been supposed 


- that, if the surface’ of the land had all been changed, and the 
marks had all been obliterated, so that no houses, or trees, or 


mounds, or vestiges of boundary could be found, and that all the 
surface of the land was fresh land which had been brought down 
by the river,—that was conclusive of the question. Now, if the 
Court below had meant to say that was conclusive in point of 
law, so that the land was to be considered as land gradually 
accreted, even although the channel of the river had changed, 
and had gone from one. bed and course to another—if the Court 
below had meant to say that, if the marks of the old channel 
were obliterated, and if the marks of the land between the old 
channel and the ‘new channel had also been obliterated, by 
reason of the water having flowed over the surface and washed 
off the old land, and brought new sand,and mud down upon it, 
notwithstanding there was land left between the two channels 
which had not, in fact, fallen into'the river, and been entirely 
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sunk into the channel itself,--if they meant to say that was 
conclusive, their Lordships would have thought they would 
clearly have been wrong in point of law. But upon the whole 
of the case it does not, in fact, appear that the defendants ever 
substantially raised that question before the Court below at all. 
In their arguments they appear to have assented to the framing 
of the issues in the way in which they were framed, and they 
appear to have assented to resting their case on the question 
whether the land which is sought to be recovered did or did not 
on its surface appear to be entirely new and fresh-formed, with 
no marks of the old cultivation and habitation upon it,-or whe- 
ther it had, as they seem to have alleged it had, houses and trees, 
and boundaries and marks of the old cultivation upon it, 
Certainly, when parties before their Lordships allege that a 
mistake has been made in point of law, if they have not raised 
that question in the Court below, although it is certainly open 
to them to raise it here, yet their Lordships ought to be very 
certain, indeed, that the Judge really has made the mistake 
imputed to him, and that the decision in fact is attributable to 
such mistake. It may well be that the Judges made no such 
mistake at all; that they perfectly understood what gradual 
accretion is, and what the true rule of law on that subject is, and 
that they meant merely to say that, as matter of fact; which no, 
doubt was a material fact to ascertain, there were none of ‘the \ 
marks of the old cultivation upon it which the defendants had 
alleged. If any marks of the old channels, or of the old houses 
and of the trees, and of the old mounds, could have been found, 
that would have been conclusive against the plaintiff, and there- 
fore it was a matter very material to be inquired irto. It did 
not necessarily follow, nevertheless, that because no marks were 
found, therefore the plaintiff had proved his case. But it does not 
appear that that objection was ever taken. The parties were 
content to rest upon the issues as framed, and it may be that 
they all thought, and possibly thought rightly, that, under the 
circumstances, the condition of the land would be the best evi- 
dence which could-be given as to whether the land really had 
gradually accreted, or whether there had been a sudden change in 
the course of the river. Therefore their Lordships think that it 
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is impossible to say that either of the Courts below came to any 1871 
wrong conclusion in point of law on the question of accretion,  Patauwan 


Did they then make any mistake in point of fact? And çer- Ms 


Manarasan 


tainly, looking at the great extent of the changes, and parti- Munzssur 


cularly at the maps, and some portion of the evidence, there _ Siyem 
BAHADOOR, 


might be some reason to doubt whether the whole of it had really | —— 
accrued by gradual accretion as alleged. But their Lordships anos 
are of opinion that the case clearly comes within the rule which ance : 
they have so often laid down, where the dispute turns upon Deg 
matters of fact, and where the Courts below have agreed on the sa haa 
conclusion which they have come torespecting that fact. This 
was a case where a careful examination on the spot was most 
material towards coming to a proper conclusion on the fact. 
That examination was held, and apparently very carefully held, 
and it was after that examination that the first Court came to a 
conclusion in favor of the plaintiff on that part of the case. 
The High Court came to the same conclusion, and their Lord- 
ships are of opinion that there is certainly no such error shown 
in that conclusion as would enable them, or make it right and 
proper, to reverse or alter that decision. It may be added that 
the map of’ 1851 appears to their Lordships to show that, as re- 
spects one great change that took place in the course of the 
river, the effect of it was that the plaintiff got a large acquisi- 
A tion to his mauzas, and that what he so got, which contains a ’ 
large part of that colored green, and probably a small part of 
that colored yellow, was gained by gradual accretion. There- 
fore, on the whole, their Lordships think that they ought to 
come to the conclusion that the first material issue was properly 
proved and decided in favor of the plaintiff. 
The case of Lopez v. Madan Thakur (1) was very strongly 
urged upon their Lordships; but their Lordships do not think 
that this case is at all governed by the decision in Lopez’ case. 
That was a case where the river first went forward, and then, 
after a'certain number of years, came back again, and brought 
to the surface the ground which had been sunk. It was held 
that that went back to the old owner. Here the sole question 


(1) 5B, L, Ru 521. 
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is, has the land, by gradual accretion, accreted to the estate of 
the plaintiff, the defendants not having at all raised the issue 
that it was their old ascertainable land, swallowed up and then 
restored? As their Lordships are not convinced that the Courts 
below have erred in point of law, and as they have taken very 
careful, means to go right, and there is nothing to satisfy their 
Lordships that they went wrong in point of fact, their Lord- 
ships are of opinion that their judgment on that part of the 
case ought to be confirmed. — 

But there is a second very material portion of the case, 
namely whether the whole of the lands have really accreted 
on to the plaintiff's land; and certainly the map itself to the 
eyes of everybody who looks at it, appears to show that it is a 
very extraordinary conclusion that these lands have wholly ac- 
creted to the plaintiffs, Here we have on the south the chuchee, 
admitted to belong still to the defendants; the land on the 
other side of the river belongs to the defendants : and yet it 
is supposed that many hundred acres of land, in fact directly 
situated between the defendants’ land and the river, and their 
land on the other side of the river, somehow or other, have 
accreted to some body else’s estate, and not to theirs ! 

The Judge in the Court below, dealing with this question, 


deals with it very shortly, and says they cannot claim any por- 
tion of disputed land as having accreted or belonging to their ` 


land, because the river Ganges flows between them. That is in 
itself unquestionably an inaccurate statement. The river Gan- 
ges does not flow, at least did not flow at the commencement of 
the suit, or for some time previously, between them. What had 


_ happened was this. The river Ganges had originally flowed, as 


is admitted on all hands, at the bottom of the undisputed chuchee. 
Then, by what is admitted to have been a sudden change, a 
portion of the Ganges began to run above the chuckee, and 
between what is now the chuckee and the disputed land which 
is colored yellow. Now it seems quite clear, from the descrip- 
tion of the premises, that the whole of that portion of the 
stream which so flowed between the chuckee and the land 
colored yellow, andin fact much of the land colored: yellow 


itself, was then the property of the defendants, Therefore, the | 
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whole that was there before the Ganges came was the property of 
the defendants. Well, then the Ganges comes there. It is not 
necessary, perhaps, to say what exactly the effect of that might 
have been on the soil covered with water. Their Lordships 
must not be supposed to say that that was taken away from the 
defendants. But, at any rate, the moment that the Ganges 
left that stream which it had so formed—and it certainly does not 
appear to have remained there above a year or two, as far as their 
Lordships can discover — the moment that course became a 
nalla, dry in the dry season, it appears to their Lordships quite 
clear (and indeed Lopez v. Madan Thakur (1) would be for that 
a direct authority) that that land which had been covered with 
water, when it ceased to be covered with water, became the pro- 
perty of the defendants. The consequence is, that the defendants 
were themselves the owners of the land to which the greater part 
of the new land accreted. It appears to their Lordships quite 
clear that that portion of the yellow which is- ex adverso the 
chuchee must be taken as accreted to the chuckee. 

As to the other portion, their Lordships think that the plain- 
tiffs have shown that the land colored green was in their posses- 
sion, and that that portion which is ex adverso the land colored 
green, has accreted to that land. The High. Court, on this part 
jof the case took a view which certainly appears rather surprising, 

/ that because the defendants had mainly no doubt, and principally 


/ denied that the land had accreted at all, and had said that it had 


been caused by a sudden change in the river, and had not been 
caused by gradual accretion—that because they said that and 
failed, they were not entitled to rely on their second defence, 
which is most clearly stated in their pleadings, is most clearly 
stated in the issue, and is also stated in the judgment of the first 
Judge in the Court below. It is to their Lordships perfectly clear 
that the mere fact of their having relied on their first defence 
could not possibly prevent them also relying on their second 
defence if the first defence failed. The final result is that there 
must be a division of the disputed land, each estate taking that 
which is ex adverso its own frontage. The carefully prepared map 


(1) 5B L, R, 52. 
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of the Ameen (1) shows, with sufficient accuracy, how this 
division is to be made. Their Lordships think that, taking the’ 
point where the extreme left of the yellow at the bottom of the 
nalla intersects with the land colored white in the map directly 
below the green, a line must be drawn from that point, as near- 
ly as may be perpendicular, to the course of the Ganges until it 
meets the river, and that the land which lies to the right of that, 
that is to say, to the south-east of it, will belong to the defend- 
ants, and that the land which lies to the north-west of it will 
be the only land which the plaintiff is entitled to recover in this 
suit. i i 

With reference to the second suit, their Lordships think that. 
the poiut on which the High Court decided that suit does not 
arise, because they say that the plaintiff has not recovered the 
whole of the lands which he might have recovered in the first 
suit, Now, they arrived at that conclusion from this considera- 
tion: the plaintiff, in his plaint in the first suit, specified the 
boundaries of the lands which he sought to recover, and he most 
clearly specified the boundaries towards the Ganges as being 
the river Ganges itself; and there can be no doubt that he 
sought to recover the whole of the land which he said he was 
entitled to yp to the Ganges, but he stated also the number of 
bigas that there were in his plaint, according to his measure-, 


: ment, as 2,967. ` When the Ameen of the Court came to measure \ 


a] 


it, he found that there were more bigas than the plaintiff had x 


estimated, and therefore the High Court came to the conclusion 
that he had only recovered the 2,967 bigas. They did not 
alter the judgment of the lower Court at all, but simply 
affirmed the judgment with costs. The High Court then comes 
to the conclusion that, having recovered only that quan- 
tity, he had failed to recover the excess, which is therefore 
not his, and that the subsequent accretion is to that excess, 
It is not easy to see, if he was not to recover the whole of 
the land between the boundaries which he had stated in 
his plaint, what portion of the land stated within those 
boundaries he was not to recover; and it is not very easy 
to see why that portion has been taken from the land next the 
(1) Ante, facing p. 150, 
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river rather than from any other portion. But their Lord- 
ships are of opinion that that “is really a misconception of the 
true legal effect of the decree of the Court below. That 
decree is this:— That a decree be given to the plaintiff, that 
the plaintiff obtain possession of 2,967 bigas 10 katas of 
disputed land mentioned in the plaint, and in the map of 
the Court Ameen, according to the boundaries given in the 
plaint.” Well, now, the judgment is, that he is to recover 
it according to the boundaries given in the plaint. It is true 
it goes on to specify the quantities, but it turns out that 
those quantities are not strictly, accurate. Then the question 
is, which is he to recover, the quantities, or according to the 
boundaries given in the plaint? Their Lordships think that 
it must be interpreted as if it were a conveyance of land stating 
the boundaries, and then saying that it contains so many acres; 
of course, the real conveyance would be of the land within the 


boundaries, and it would be a mere false description that there - 


was some slight mistake in the quantities. Their Lordships think 
that that principle ought to be applied to this case, because 
they find among the rules which prevail in the Courts in India, 
it is stated :—‘“* Where the boundaries of the property in suit are 
required by the Code to be specified, they ought to be stated 
with as much precision-as possible, a map being, if necessary, 
annexed to the plaint, or some map which has the character of 
a public document being referred to; but if the boundaries be 


/ set forth, the land may be decreed to the plaintiff, even though 


the quantity be somewhat more than that stated in the plaint” (1). 
Now, that is the very thing that happened here. The quantity 
was somewhat more than that stated in the plaint; but their 
Lordships think that the true construction of the decree in 
the first suit was, that it was a judgment for ‘all the land 
contained within the boundaries stated in the plaint. That 
being so, the ground on which the High Court relied in the 
second suit, namely that there was a splitting of the suit, did 
not arise at all, because he has recovered in the firat suit all the 
land which he could recover. In the result, as arrived at by their 
Lordships, he has not in fact recovered anything like what he 
(1) See Macpherson’s Civil Procedure, 3rd ed., p. 147 ; 5th ed., p. 79. 
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1871 has claimed. At any ‘rate that point does not arise, because it 


Panarwan was not correct to say that it was ‘not necessary to bring a second 


E Le suit. There was a continual fresh accretion going on during the 

A 

Mumsssus two years which elapsed between the time when the first suit 
UKUSH 


Been, Was commenced and when the second was brought. It appears 
— to their Lordships that the second suit is substantially brought 
MAHARAJA for that newly accreted land, and the decision in the seeond suit 
i Bosne Ought simply to follow the decision of the first. To avoid any 
e Bamanooe possible misconception, their Lordships have had the line drawn 
Maaneunn on one of the copies of the Ameen’s map which is to be annexed 
to their report, and so much of the land claimed in the second 
suit as lies to the north-west of the line which has been already 
specified, their Lordships think the plaintiff is entitled to 

recover in the second suit. ' 

There will, of course, be some further question about the 
mesne profits; and it appears that the cases must go back to the 

‘ Court below, for the purpose, first of all, of fixing the bounda- 
ries as described in the line which has been specified ; and next, 
of finding out what are the real mesne profits according to 
these boundaries, There isno information before their Lord- 
ships by which it is possible that they could specify what those 
mesne profits should be. 

As to the costs, their Lordships are of opinion that, as respects 
the costs in the first Court, they should be given according toy 
what is the ordinary practice of the Courts in India as to giving \ 
costs in cases where a plaintiff recovers a portion only of the 
land which he claims, and’there is a successful defence as re- 
spects the other portion. Their Lordships are further of opinion 
that, under all the circumstances, there should be no costs at alk 
to either party, either of the appeals to the High Court, or of 
the appeals that have been brought to the Quéen. 

Their Lordships will, therefore, reeommend to Her Majesty 
that an order be drawn up in accordance with these terms, 

Their Lordships’ recommendation to Her Majesty on these ' 
appeals will be that she would allow both appeals, and declare 
that the plaintiff in the suits (the Maharajah) is entitled to so 
much of the accreted land as lies on the north-west of the line 
drawn on the map annexed to this report, and that the defend- 
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ants are éntitled to so much of the accreted land as lies on 1871 

the south-east of that line; and that ‘She should remit the P phos 

causes to the High Court, with a direction to put the parties | <% 
Mananrasatt 


in possession, and-to settle the amount of wasilat payable and Mouessun 
receivable by either, in conformity with the above declaration, BASSE 
And declare further, that the costs of both the suits in the m 
Zilla Court should be paid and received by the parties. accord- pens 
ing to the practice of the High Court, in the proportion which PORTON 


the amount recovered by the plaintiff bears to the amount "Poof 


V, 
claimed by him, and that each party should bear his own costs Mgswaven 
in the High Court; credit to be given for any costs which have 
been already paid; and that there should be no costs of either 
appeal. i : 

Order accordingly. 
Agent for appellant in the first appeal and respondent in the 
second appeal: Mr. Wilson. 

Agents for respondent in the first appeal and appellant in the 

second appeal: Messrs, Burton, Yeates, and Hart. 

[APPELLATE CIVIL] 
‘i 
7 Before Mr. Justice Markby and Mr. Justice Ainslie. 
i In THE MATTER or THE Perrrton or 8. J. LESLIE.* 1872 
Suit for Land—Act VIII of 1859, s. 5—Jurisdiction—Mortgage—Form yAn 
of Decree, 


A suit brought upon a mortgage praying for a decree for the amount due there- 
under, and that in default of payment the land mortgaged may be sold, is a snit 
for land within the meaning of s. 5 of Act VIII of 1859, and is rightly brought 
in the Court of the district within which the land is situate. 


By a deed dated the 13th September 1869, S. J. Leslie, 
in consideration of Rs. 25,000, conveyed to the Land Mort- 
gage Bank of India a house called “Fairy Hall” in Dum- 
Dum, in the 24-Pergunnas, by way of mortgage, and there- 


* Motion on Rule Nisi, No. 848 of 1872, 
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1872 by covenanted to repay the said sum of Rs. 25,000, with 
“nme interest thereon, at the rate of 12 per cent. per annum, and 
THE PETITION also to pay all costs and charges; and, in default of such pay- 

k “ment, he authorized the Land Mortgage Bank to sell the mort- 
gaged premises, and to apply the proceeds of sale towards pay- 
ment of the principal, interest, and costs. By another deed of 
mortgage dated the 3rd February 1871, Leslie conveyed the said 
house to one H. Dear, of Monghyr, to secure repayment of a 

j sum of Rs. 2,000 and interest, 
The present suit was instituted in the Court of the Subordinate 
Judge of 24-Pergannas, by the Land Mortgage Bank of India, 
‘described as of 3, Mangoe Lane, Calcutta, against S. J. Leslie, 
described as of Calcutta, attorney-at-law, and H. Dear of 
Monghyr, to recover from Leslie the amount due under the 
mortgage, and the revenue which the bank had had to pay to 
Government for the mortgaged premises, and the plaint prayed 
(inter alia) that a decree might be made for the payment by 
Leslie to the plaintiffs of the sum of Rs. 29,070-5-6, with 
interest and costs of suit; that, in default of such payment by a 
time to be fixed by the Court, the property mortgaged might be 
sold by the Court to the highest bidder, and that at such sale the 
plaintiffs might be at liberty to bid for the property; that the 
amount to be realized by such sale might be applied in payment 
of the amount to be decreed to the plaintiffs, and that if the 
plaintiffs became the purchasers, might be set off against the wid \ 
decree; that the plaintiffs might be at liberty to execute the 
decree against Leslie or his property for any balance that might 
remain owing ; that, incase the property be sold, all proper parties 
might be ordered to concur in the conveyance to the purchaser ; 
that a Receiver should be appointed to manage the property ; 
and that, if necessary, an account should be taken. 
The defendant Leslie did not appear, and the Judge passed 
a decree ex parte against him, declaring that the plaintiffs 
were entitled to recover from him the principal sum with interest, 
together with their costs in this suit; and that upon payment 
within two months into Court of the amount of principal and 
interest and costs, the plaintiffs should re-convey the mortgaged 
premises, and in default thereof the mortgaged premises should 
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be put up for sale; and that, in the event of the proceeds of sale 1872 

being less than the total amount of principal and interest and AN IEE 

costs, the plaintiffs should be at liberty to execute the decree TE Perros 

against the defendant Leslie or his property for the balance 

which might remain due. 
Lhe defendant Leslie applied to the Judge, under s. 119 

of Act VIII of 1859, to set aside the decree passed by him, on 

the ground that he was a resident of Berhampore, a place about ` 

120 miles from Calcutta; that he had not sufficient time from 

the date of service of summons to the date of hearing for pre- 

paring his defence. On the 12th October 1871, the Judge rejected 

the application. The defendant Leslie then applied to the High 

Court, under s. 15 of 24 & 25 Vict., c. 104, to set aside the 

decree of the Judge on the ground that it had been made 

without jurisdiction. This application was rejected by a Divi- 

sion Bench (Glover and Mitter, J.J.), who held that, under 

s. 119, Act VIII of 1859, Leslie was entitled to prefer an 

appeal to the High Court from the order passed by the Judge 

rejecting the application for re-hearing. Leslie thereupon 

preferred such appeal, but it was dismissed by the High 

Court (L. S. Jackson and Mitter, J.J.), on the ground that 

the defendant had failed to appear after due service of sum- 

mons upon him ; and the learned Judges stated that, if there 

/was any defect in the jurisdiction which ought to have the 

/ effect of nullifying the proceedings of the Court below, that 
defect should be brought before the Court in the proper 
way. 

Mr. Branson for Leslie moved the High Court (L. S. Jackson 
and Markby, JJ.), for and obtained a rule calling upon 
the Land Mortgage Bank of India “ to show cause why the decree 
of the Judge of the 24-Pergunnas, dated the 10th October 1871, 
should not be set aside upon the ground that the decree was 
made without jurisdiction.” 

The rule came on for hearing before Markby and Ainslie, JJ. 

The Advocate-General ( offg.) for the Land Mortgage Bank, in 
showing cause, contended that the dismissal of the appeal from the 
order rejecting the application of re-hearing under s. 119, Act 
VIIT of 1859, was final between the parties. Hx parte decrees can 
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only be set aside under s, 119, Act VIII of 1859, and not by 
an application by way of motion under 24 & 25 Vict., c. 104, 
s. 15. On appeal the decree of the Judge was held to be valid. 
The Court which tried the case must be considered to have tried 
the question of jurisdiction—Jn re Foy (1). The defendant had 
been duly summoned, and without just cause failed to appear, 
therefore the decree was final. If the suit had been brought 
in Calcutta, there would have been an objection taken to 
the jurisdiction, as the property to be sold was in the 
24-Pergunnas. The suit was one for sale in the ordinary 
form. The question turned upon the wording of s 4, 
Act VIII of 1859 (2). The word “for” could not be con- 
strued merely in the sense “ for possession of,” but also 
meant “in respect of” land. A suit for redemption has been 
held to be a suit for land—-Sreemutiy Lalmoney Dossee v. Judoo- 
nauth Shaw (3). Suits for foreclosure have been considered as 
suits for land—Beebee Jaun v. Meerza Mahommed Hadee (4) and 
Blaquiere v, Ramdhone Doss (5). It was doubtful whether an 
order for sale of land situate in the Mofussil could be made by the 
High Court in its original jurisdiction—Denonauth Ruckhit v. 
Muitty Lall Paul (6). In cases of doubtful jurisdiction, objection 
must be taken in time—Bagram v. Moses(7). This suit being for 
sale of mortgaged property, it was rightly brought in the Court 
within whose jurisdiction the property was situate—Story’s Con-\ 


flict of Laws, s. 538." The decree of any other Court would not \ 


bind the property—Story’s Conflict of Laws, s. 543. No suit for 
land in Calcutta could have been brought in any Civil Court 
in the Mofussil—Reg. III of 1793, s. 17. So muck of that 
section as prevented the Dewanny Adawlut of the Zilla of the 
24-Pergunnas from entertaining a suit against a person who 


(1) 1 Tay. & Bell, 219, perty shall be situate within the limits 
(2) “Subject to such pecuniary or to which their respective jurisdiction 

other limitations as are or shall be pre- may extend.” 

seribed by any law for the time beingin (3) 1 L J., N. S., 319. 

force, the Civil Courts of each grade shall (4) Zd., 40. 

receive, try, and determine all suits here- | (5) Bourke’s Rep., 319. 

by declared cognizable by those Courts, (6) 1 Hyde’s Rep., 158. 

if, in the case of suits for land or other (7) Zd., 284. 

immoveable property, such land or pro- 


\ 
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might become a resident within the limits of the town of 1872 
Calcutta after the suit might be commenced, has been repealed, XH p 
by Act XXII of 1843, but no more. ‘Nor could suits for land zan Permios 
in the Mofussil against a person subject to the jurisdiction of 
this Court be brought in the High Court. 

The question of jurisdiction cannot be raised after the order 


of Glover and Mitter, JJ. 


Mr. Branson (in support of the rule).—The suit was for 
recovery of money. The decree was in the first part for money, 
and in the latter part relief was granted against Leslie person- 
ally. §.5, Act VIII of 1859, relates to suits for possession 
of land, There is a difference in the wording of s. 5, Act VIII 
of 1859, and the wording of cl. 12, s 1, Act XIV of 1859. 
The words in the latter are “recovery of immoveable property 
or of any interest in jmmoveable property.” Unders. 5, Act 
VITI of 1859, neither a suit for foreclosure, nor a suit for 
redemption, is a suit “for” land, ‘though the decisions are ' 
the other way. The decree in a suit for land can be exe- 
cuted only under gs.'190, 199, 223, and 224, Act VIII of 1859. 
None of these sections applies to the decree made in this suit. 
The suit was for recovery of money by enforcing a contract ; 
and if the money was not paid, then for sale of the land. It 
not for recovery of possession if the money was not paid. 
b defendant was described in the plaint as of Calcutta, 
refore on the face of the plaint the question of jurisdiction 
se. [Marxsy, J.—Can we set aside a decree in part, part 
hg for sale of land, and part being a personal decree?] It 
50 set aside in Mannu Lal v. Pegue (1) for want of juris- 













) Before Mr. Justice Ln 8. Jackson and Baboo Debendro Narayan Bose for the 
Mr. Justice Mitter. appellant, 


The 18th November 1868. Mr. C. Gregory and Baboo Ashutosh 


TU LAL (Prams) v. Mn. T, W. Chatterjee for the respondents, 
PEGUE AND OTHERS (DEFENDANTS),* JACKSON, J.-The Courts below have 


Special Appeal, No, 1211 of 1868, from a decree of the Officiating Judge of Patna, 
ed the 18th December 1867, affirming a decree of thé’Principal Sudder Ameen of that 
Birict, dated the 18th February 1867, 


— 
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1872 diction.’ The decree in this case was passed wholly without 
we me p jurisdiction, Even if the decree was partially good, the part 


Tak oe which .rendered Leslie. personally liable was wholly without 
jurisdiction. (The Advocate-General.—We are not called on by 
the rule to argue that point.) The application was made on the 
authority of Manùu Lall v. Pegue (1). The drawing up of the 
rule was with the.officers of the Court, (The Advocate-General.— 
I came to show cause against the rule as drawn up.) Asto the ques- 
tion of jurisdiction of this Court, see Greesh Chunder Lahooree v. 
Kasheesuree Dabee (2), Showdaminee Dossee. v. Manick Ram 

" Chowdhry (3), Maharaja’ Dhiraj Mahtab Chund Bahadur v. 
Shagor Kundu (4), In re Srimatt Nassir Jan (5), and In re 
Durga Charan Sirkar (6). Even if the decree can be upheld so 
far as it related to the sale of the mortgaged premises, it cannot 
be upheld so far as it is a personal decree against Leslie, 


The Advocate-General in reply contended that the rule 
.-Was as against the whole decree. A part of the decree could 
not be set aside under this rule. 


The judgment of the Court was delivered by 
Marxsy, J. (after stating the rule and the plaint, continued) 


held that the suit was barred by limit- 
ation. It was a suit for a sum of 
money to be recovered by the sale of the 


relates to the sale of the mortgaged 
perty is really a suit to enforce an in 
in immoveable property, being a c 







-property pledged. The date of the bond 
was the 11th June 1854, and the money 
was payable, principal and interest, with- 
in two years from that date. In this suit, 
which was commenced in December 1866, 
the plaintiff asked both for a decree to 

, be enforced against the person of the 
borrower, and also for a decision that 
the property pledged should be sold under 
the terms of the bond. The lower Court 
was of opinion that a suit onght to have 

been brought under cl. 10, s. 1 of Act XIV 


of 1859. It has been held in a similar . 


. ease by a Full Bench of this Court— 
Surwan Hossein v. Shahazadah Golam 
Mahomed (a)~~that a suit in so far as it 


(a) 9 W. R., 170. 


created on that property by the bo 
suit, and that it comes within the 
visions of cl, 12, s 1, Act XIV of 
and not within those of cl. 10. 
The decision of the lower App 
Court is set aside, and this case wi 
remanded in order that a decision 
be come to on the remaining issues ; 
of course, the plaintiff’s suit, in so f: 
he sought for a decree against the 
rower personally, was properly dismis 


"()) Ante, p. 175. 
(2) 8 W.R., 26. 
(3) 9 W. R., 386. 
(4) 5 B.L R., App, 91. 
(5) 7B. L. R., 144, 
(6) 2B. L. R., A. O., 165. 7 
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—The mortgage-deedis not before us, but it is stated to have _ 1872 
been a conveyance -by way of mortgage, and was made in | Ene a 
Calcutta between Europeans: it was, therefore, probably in TH% Pirron 
the ordinary English form. It contained a power of sale, and a 

covenant for repayment of the money. 

It is said that this was not a suit cognizable by the Judge of 
| the 24- Pergunnas, because it was not a suit for land. Tt 
was contended that it was a suit upon a cause of action which 

{arose in Calcutta, where the defendant was described as 
dwelling. There was some doubt whether the defendant in 
fact then resided in Calcutta or elsewhere; but ‘it was admitted 
that the defendant was not dwelling, or personally working 
or gain in the district of. the 24-Pergunnas when ‘the suit: was 
rought: the plaintifis however contended that the Judge of 
he 24-Pergunnas had jurisdiction, inasmuch as this was 
ubstantially a suit for land. 

I think that the plaint, so far as it asks for a sale of 
the mortgaged property in satisfaction of the mortgaged 
debt, is a “suit for land” within the meaning of s. 15 of 
the Code of Civil Procedure which regulates the jurisdiction in 
this case.. Mr. Branson contended that these words should be 

ead as signifying those suits alone in which the land itself is 
sought directly to be recovered. It was admitted that a 
much wider construction had been put by Macpherson, J., upon 
the similar words of the Charter of the High Court; that 
j -learned Judge holding that a suit for foreclosure by the mort- 
gagee was as such a suit for, land, in Bibee Jaun v. Meerza 
Mahommed Hadee (1), and that a suit for redemption was so 
also, in Sreemutty Lalmoney Dossee v. Juddoonauth Shaw (2), but 
it was contended. that these decisions were not correct. We see 
no reason to suppose this. ,They have never been questioned as 
far as we are aware. On the contrary, the uniform practice 
of this Court on its Original Side has been in accordance 
with them. ‘They are also supported by the decision in 
Surwan Hossein v. Shahazadah Golam Mahomed (3), where it was 
held that a suit brought to enforce a security against land was a 


‘+ (GQ) LLJ., N. S., 40, (3) 9 W. R., 170. 
(2) Id., 319; 
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sents ae the meaning of cl. 12 of s. 1 of Act XIV. of 1859. Upon the 
rae Permon authority of these decisions, I hold that a suit for land includes 
OFS, J. Lesure, 
any suit in which a decree is asked for operating directly upon 
the land, and therefore includes any suit brought to enforce a 
security upon land. 
It was contended, however, that this was a suit neither for 
foreclosure nor redemption, nor inany way to enforce a security ; 
xe upon land, but simply for inoney, to be recovered by the sale of ; 
the plaintiff’s property through an attachment and sale in the i 
usual way. This however is not so. It is perfectly well ae, 
I 
i 


n : . niani 
1872 guit for recovery of an interest in immoveable property within | 
| 





m e a 
` 


i , lished that a decree in a suit like the present in the Mofussil! 
Courts enables the plaintiff to sell the mortgaged property as it? 
stood at the time of the mortgage, and clear of all subsequent 
incumbrances ; and that such a sale completely bars redemption ; j 
whereas a suit brought simply on the provision to repay the 
loan: will only enable the plaintiff to sell the interest which th 
defendant has at the time of execution. I think that we cani- 
not upon this rule enter into any inquiry as to the origin ov 
validity of a procedure so well established. 

This being so, I hold that this is a suit for land in the same 
sense that a suit for foreclosure or redemption on the Origina 
Side has been held to be a suit for land. 

_ Lastly, it is said by Mr. Branson that the decree is, at any 
rate, without jurisdiction, so far as it directs execution. to be 
taken out against the property of the defendant, other than the 
mortgaged property. This contention is to some extent right. 
The Judge had no jurisdiction to entertain a suit upon the 
covenant to repay. This has no connection with a suit for land ; 
and so far as it is a cause of action, it did not arise within the 
24-Pergunnas. Before, therefore, proceeding with this part ‘of 
the suit, the leave of this Court should have been obtained. 
But then there is this difficulty in rectifying the error upon, 
this application.’ The Judge of the 24-Pergunnas had author- 
ity to. order the mortgaged property to be sold; he had also 
authority to find what sum was due from the defendant to the 
plaintiff upon the mortgaged security; he had also authority to 
order the defendant to pay costs. Now we have not the actual’ 
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decree before us, but only the minutes of the decree, and sup- 1872 
posing the decree to bein the same terms as the minutes, the _ I’ t= 

. E MATTER OF 
only part of the decree which relates to this portion of the pae Permo 
suit is that which directs that, “in the event of the said purchase- 
money being less than the total amount of principal, interest, 
and costs hereby declared to be due to the plaintiffs, the plaint- 


iffs shall be at liberty to execute the decree against the defend- 


ant or his property for the balance which may remain due.” ai 


But even this part of the decree is perfectly within the District 
Judge’s jurisdiction so far as relates to costs; and if the only 
balance which is now due under the decree is for costs, or if the 
plaintiff is only executing the decree in respect of costs, the execu- 
tion proceedings which are now being carried on, and which the 
plaintiff desires to get rid of, are perfectly legal. And we 
have no materials for separating the legal from the illegal part 
of this portion of the decree. Indeed, this result is not at all 
contemplated either by the petition on which the rule is founded, 
or by the rule itself, which both pray ‘that the decree may be 
altogether set aside; and that is the only point the Advocate- 
General has argued. I think, therefore, that we ought not to 
set aside any part of this decree, and that the rule should be 
discharged with costs. f 

i Rule discharged. 


$ 


/ Since the above judgment, a rule has execute the decree for any balance that 
_/ been issued upon the application of Leslie, might remain due after the sale of the 
calling upon the Land Mortgage Bank of property covered by the mortgage-deed, 
India to show cause why the decree of and why the proceedings taken in execn- 
the Court of the Judge of 24-Pergunnas tion of the decree in the Court of the 
made on the 16th October 1871 should ‘Judge of Moorshedabad for recovery of 
not be set aside in so far as it directs such balance should not be quashed. 
that the plaintiffs shall be at liberty to 
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July 17. 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Ainslie. 


GURU PRASAD SAHU (one or rae Derenpants) v. MUSSAMAT 
BINDA BIBI anp oraers (PLAINTIFES).* 


Civil Procedure Code (Act VIII of 1859), s. 240-—Execution—A ttachment—— 
Sale—-Incumbrance pending Attachment- Right of Purchaser at Sale at in- 
stance of second attaching Creditor, i 


The purchaser of the right, title, and interest of a judgment-debtor in certain im- 
moveable property at an auction-sale, which took place at the instance of a second 
attaching creditor, was held to take the property subject to an incumbrance created 
by the judgment-debtor pending the first, but prior to the second, attachment, 
although the first attaching creditor was first paid out of the proceeds of the 
sale. 

‘Whether the sale ought not to have been under the first attachment, as against 
which the incumbrance would have been void—Quere. 


On the 4th September 1864, the right, title, and interest of 
Ajrawal Sing, in Mauza Mohanpur Pareo, was attached in 
execution of a decree of Gapinath and Raghubans. On the 
16th March 1865, which date had been fixed for the adjudication 
of certain objections by the judgment-debtor, the decree-holder 
failing to appear, the execution case was struck off the file, but 
was restored on the Ist April 1865. There were various oth 
proceedings in execution till May 1866, when the case a 
again struck off the file in consequence of an appeal to the 
Judge of Patna. The appeal was disposed of on the 24th 
November 1867, and a special appeal was decided by the High 
Court on the 24th April 1868. On the 31st December 1868, 
Gapinath again applied for execution of his decree, and prayed 
that the amount due to him might be recovered by the attach- 
ment and sale of the property already mentioned. On the 25th 
February 1869, the pleader for Gapinath was ordered to pay the 


- tal&bana, fees. 


By a bond dated 13th July 1866, an eight-anna share of 


* Regular Appeal, No. 273 of 1871, from a decree of the Subordinate Judge of 


Patna, dated the 12th of September 1871. 
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Mauza Mohanpur Pareo was mortgaged by Ajrawal Sing to 1872 
Binda Bibi. The bond was specially registered under Act Guru Prasan 
XX of Í866. Binda Bibi presented a petition under the Act to e an 
recover thé amount secured by the bond, and on the 21st May Binva Bimi, 
1868, a decree was passed by the Subordinate Judge of Patna, 

whereby it was ordered that the defendants Ajrawal Sing and 


Ramsaran do pay to Binda Bibi the amount due to her from 


« his person and the property pledged, with interest at one per 1? 


' cent. per month on the principal from the date of suit to the 
date of payment.” 

On the 26th May 1868, Ajrawal Sing, in consideration of 
Rs. 13,000, executed a deed of by-bil-wafa of the whole 16 annas 
of Mauza Mohanpur Pareo in favor of Binda Bibi. On the 
6th February 1869, Binda Bibi, in execution of her decree of 
the 21st May 1868, caused the 16 annas of Mauza Mohanpur 
Pareo to be attached. The writ of attachment was to the fol- 
lowing effect :— 


‘ Claim to recover decree-money with costs. Pursuant to this day’s 
order you are directed to attach the right, title, and interest of the 
judgment-debtors in, the undermentioned property. *  * * * 

“The right, title, and interest of Ajrawal Sing, judgment-debtor, in 
Måuza Mohanpur Pareo, Pergunna Monir, the property mortgaged 
by the bond.” 


On the 30th of March 1869, Binda Bibi presented a peti- 
tion to the Court in the terms following :— 


“ Your petitioner prays that; when the auction-sale is held, the fact 
`of Rs. 8,000 being due.to your petitioner under the conditionsl sale, 
and Rs. 683-2-6 on account of the decrée purchased by your petitioner, 
and the fact of your petitioner being in possession, and of the property 
being under attachment, be notified, so that there be no difficulty in 
recovering the money.” 


Upon that an order was made that— 


“The auetion-sale take place on the objections of the objectors 
being notified, and this case be struck off the file.” 





This was notified at the time of the sale as appeared from a 
| proceeding of the Civil Court of Patna dated’ the 15th June 
1869, in which it was stated that— 
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“On the date fixed, the abovementioned property was put up for sale 


iar oa PrasaD for the recovery of Rs. 2, 012-7- 8, on the conditional sale .consider- 


v. 
MUSSAMAT 
Binpa Bist, 


ation-money of Rs. 13,000, stated in the deed of the 26th May 1868 
in favor of the decree-holder, being notified.” 

_ On the 6th May 1869, the property was sold and narakusa 
by Guru Prasad Sabu for Rs. 3,725, and the money was paid 
into Court, l 

Gapinath applied to be paid out of the proceeds of sale in 
the hands of the Court, and was opposed by Binda Bibi, The: 
parties to the proceedings were Raghubans and Gapinath, 


‘Binda Bibi, Ramsaran, and others, heirs of Ajrawal Sing. 


On the 16th August 1870, the Subordinate Judge held that the 
mere striking the execution case off the file by the Court of 
its own motion, without. notice to or consent of the parties, did 
not invalidate an attachment; and that, consequently, the attach- - 
ment, in execution of the decree of Gapinath, in 1864, was 
in full force when the property was sold. He accordingly 
ordered payment of the proceeds of sale to Gapinath in satis- 
faction of his decree; and if any balance remained after satis- 
faction of Gapinath’s decree, the same do be paid to Binda 
Bibi. ; i 

Guru Prasad Sahu was i in possession of the mauza, =, 

Binda Bibi took proceedings under Regulation XVII of 1806 
for foreclosure of her mortgage dated 26th May 1868, an 
caused a notice to be served on Ajrawal Sing and Guru Prasad. 
No money was paid by Ajrawal Sing or by Guru Prasad in 
satisfaction of the mortgage. 

Hence the present suit by Binda Bibi for possession of Mauza 
Mohanpur Pareo, and for registry of her name. 

The defendant Guru Prasad, in his written statement, set up 
(inter alia) that the mortgage of 26th May 1868 was void, as it 
had been executed pending the attachment of the property 
by Gapinath; that the property had been mortgaged to the 
plaintiff under the bond dated 13th July 1866, and was sold 
under a decree whereby the mortgaged property was declared 
to be sold in satisfaction of the debt, and as the property was 
sold under the, attachment of the plaintiff, the whole property 
was passed by the sale, and not merely the right, title, and interest 
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of Ajrawal as it stood at the time of the attachment; and that 1872 __ 
the mortgage was collusive. Guru Prasan 


The Subordinate Judge held that Gapinath’s application mu 
for a second attachment was a clear abandonment of the first, 
and that no attachment had been taken out by him till March 
1869; there was, therefore, no attachment in existence at the 
time of the execution of the mortgage of 1868. Guru Prasad 
had not purchased in -execution of the decree of Gapinath, 
but in execution of the decree of Binda Bibi, consequently 
he could derive no title from Gapinath, nor any benefit from 
the attachment which had been taken out by him; the mere 
payment of the proceeds of sale, under the provisions of 
s. 270, Act VIII of 1859, to Gapinath, did not convey any 
right to Guru Prasad under Gapinath’s attachment. The 
mortgage was not collusive. The sale was not of the mort- 
gaged property under the bond of 13th July 1866, the decree 
which declared that the debt might be realized from the 
mortgaged premises having been passed without jurisdiction. 
Besides, as the mortgage-deed of 13th July 1866 purported to 
convey only an eight-anna share of the property, and as the sale 
fas of the whole property,. the mortgaged premises could not 

E yhave been sold, but merely the right and interest of the judg- 

" ment-debtor, and consequently Guru Prasad did not acquire a 

higher right than that of an ordinary purchaser. He accord- 
ingly passed a decree in favor of the plaintiff. 


The defendant Guru Prasad appealed to the High Court. 


b, Baboos Srinath Das, Mahes Chandra Chowdhry and Gopal 
oe Mookerjee for the appellant. 


Mr. C. Gregory and Munshi Mahomed Yusaff for the re- 
spondent. 


Baboo Srinath Das, for the appellant, contended that the mort- 
gage of 1868, executed by Ajrawal Sing to Binda Bibi, was void, 
as it had been: executed ata time when the property was under 


AHU 


v. 
SSAMAT 


Binpa BiBi. 
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1872 attachment.—S. 240, Act VIII of 1859, Anandalal Das v, 
Gury Prasad Radamohan Shaw (1) was applicable, as the amount raised by 
Mosman the mortgage did not go towards satisfaction of the decree of 
Bixpa Bist. the attaching creditor. The sale took place under the attach- 
ment of both the decree-holders, although it was held at the 
instance of one only. The mere striking off of the execution’ 
proceedings did not operate as a cessation of attachment—Rajah 
me Muhesh Narain Sing v. Kishnanund Misr (2). ‘The money 
f paid by Guru Prasad went towards satisfaction of Gapinath’s 
decree. Supposing the sale took place under the attachment of 
Binda Bibi alone, she can have no right to possession, as the 
attachment was under a decree whereby the property was declar- 
ed to be sold for payment of the debt. The purchaser took free 
from all subsequent incumbrances—Pralad Misser v, Udit 
; Narayan Sing (3). 

“ Mr. Gregory contended that the decree of Binda Bibi, 
under which the property was sold, did not confer on the pur- 
chaser the right of the mortgagee; only the right, title, and 
interest of the’ decree-holder had been advertized for sale and 
not the mortgaged premises. The decree which had been ob- 
tained by Binda Bibi was, so far as it affected the mortgaged, 
premises, passed without jurisdiction, As to the effect of, 
such a decree, see Ramgopal Law v. Blaquiere (4). Notice ` ion 
of the existence of the mortgage was given. There was no 
attachment subsisting at the time of the mortgage; the case 
had been struck off—Khadem Hossein Khan v. Kalee Per- 
shad Singh (5) and Baboo Luchmeeput v. Baboo Lekhraj Roy (6). 
The purchaser, at a sale in execution of a decree, takes only 
the right, title, and interest of the judgment-debtor at the time 
of the attachment, Therefore the defendant took the propenty 
subject to the mortgage of 1868. 


Baboo Srinath Das in reply. 


Mr. Gregory, with the permission of the Court, referred to 
Prosunno Moye Dossee v. Wooma Moye Dossee (7). [Covcu, 


(1) 2B. L, R., F. B., 49. (5) 8 W. R., 49. 
(2) 9 Moo. I. A., 324 ; see p. 337. (6) Id., 415. 
(3) 1 B. L. R, A. GC, 197. (7) 14 W. R., 409. 


(4) Id, O. ©., 35, 
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C.J.—A part of the head note ought not to have been 1872 
there | > : GURU , PRASAD 


"Cir, adv. vult. a 


Mussamat 

The judgment of the Court was delivered by i 
Covucsn, C.J. (aftes stating the facts, and observing in refer- 
ence to the decree of 21st May 1868—“ It was said that the 
Court, in a suit under s. 55 of this Act (XX of.1866), had. not 
power to order, as was done here, that the money should be paid 
out of the property which was mortgaged: that the decree could 
only be for the payment of money. However, the decree was in 
this form, and no objection appears to have been made to 
—proceeded, referring to the order of 16th August 1870): 
The effect of this was, that although the sale was made under 
the attachment in the suit upon the mortgage to Binda Bibi, 
and the mortgage for Rs. 13,000 was prior to that, and would 
not be void as against it, yet the application of the proceeds was : 
ordered as if the sale had really been made under the attach- 
ment of Raghubans and Gapinath. The sale should have 
been under their attachment as against which the mortgage for 
s. 13,000 was void, and the sale would not have been subject 
to it. I-doubt whether the proceeding was a proper one, but 
we have not to determine that. The present defendant’s case 
is this:—he says, it is true I purchased under an attachment 
which was subsequent to the mortgage for Rs. 13,000 in respect 
of which the plaintiff brings this suit, but the money which was 
realized from my purchase was applied in satisfying the decree 
of Raghubans and Gapinath, and as their attachment was pre- 
vious to the mortgage for Rs. 13,000, I claim to have the benefit 
of it, and to have the mortgage held void as against me. 
Now I think the defendant is not entitled to that. The deci-. 
sion of this Court, which has been confirmed by’ the Judicial 
Committee of the Privy Council, upon the construction of 
s. 240 of the Civil Procedure Code, are that “null and void” 
means not null and void as against every body, but null and 
void as against the attaehing creditor. The decision does not 
go beyond this, that it shall be null and void as against the 
attaching creditor and persons who claim under or by virtue of 


* 
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1872 his attachment, persons making title under it. Such a ques- 

Gusu Prasan tion, as the present, was not before the Judicial Committee or 
Taane before this Court in that case, but the principle upon which, 
Bixpa Bist. they were decided would not entitle the present defendant 
to have the benefit of an attachment from which he does not 
derive his title. It is true that the Court has ordered that the 
proceeds of the sale should be paid to Gapinath, but that 
is a matter subsequent to the defendant’s purchase. The mere 
application of the purchase-money does not make him a purchaser 
under that attachment. Therefore, as regards that part of the 
case, I think the defendant is wrong. i 

Then there is another question in the case with regard to the 
eight-anna share which was mortgaged to Binda Bibi. Now, 
as I have said, the decree under Act XX of 1866 authorized 
the sale of the mortgaged property to satisfy the debts, although 
wrongly, and the property was sold. Therefore Binda Bibi, 
the plaintiff, is in the position of a person who has, by the 
process of a Court, had sold, under the mortgage, the eight- 
anna share. I think it must be taken that she caused to be 
sold all which she had power to sell, and to give to th 
purchaser all which she had a title to. ‘This would give to the 
defendant a priority over the subsequent mortgage for the 
13,000 rupees; and it is just and equitable that he should have 
the benefit of that, and that the present plaintiff should not 
be allowed, as it were, to set aside her own act in getting the 
property sold under the mortgage, and set up a subsequent 
mortgage against the mortgage to her of the eight anna share, 

The result is, that the defendant is entitled to retain an 
eight-anna share of the property, but that the plaintiff will 
have a decree as prayed for in respect of the other eight-anna 
share. The parties will bear their own costs in both Courts. 


Ki 


Decree modified. 
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Before Mr. Justice Markby and Mr. Justice Ainslie. 


PANOHANAN BOSE anv anormer (Durenpanrs) o: GURUDAS ROY 
(Puaryrirr).* ; 


Review—Act VIII of 1859, s. 377—Just and reasonable Cause for Delay in 
filing Petition of Review—Ground of Review. 


Upon the appeal of one of the defendants to the Privy Council, the judgment of 


the High Court was reversed. Another defendant, whose defence was the same as 
that of the defendant who had appealed, applied to the High Court to review its 
judgment after a lapse of several years from the date of the judgment of the High 
Court, but within three months from the date on which he became aware of the 
decision of the Privy Council. The application was refused, 

Saito ‘Saran Ghosal Bahadur v. Tarini Charan Ghose (1) doubted. 


















THis was a suit to recover possession of certain properties 
| mortgaged to the plaintiff by Amirtalal Bose. These pro- 


and purchased by several persons. The suit: was brought 
igainst all the purchasers. . 
The Principal Sudder Ameen of Jessore held that the oe 
age was collusive, and dismissed the suit. 
9am On appeal, the High Court [Locu and Suron-Karr, JJ.j, 
pn the 5th December 1864, held that the mortgagé was genuine, 
@alhey, accordingly, passed a decree in favor of the plaintiff, 
Umesh Chandra Roy, one of the defendants, appealed to Her 
Majesty’s Privy Council. On the 24th November 1871, the Judi- 
cial Committee of the Privy Council reversed the judgment of 
he High Court, and affirmed the judgment of the Principal 
Sudder Ameen. ‘ 
Panchanan Bose, one of the defendants, applied to the High 
Court [MARKEY and AINSLIE, JJ., (2)] for a review of judg- 
ment upon the following grounds: 
1. That the judgment of this Hon'ble Court, dated the 5th 
December 1864, having been set aside by Her Majesty’s Privy’ 


* "Application for Review of Judgment passed by Loch and Seton-Karr, JJ ” 
‘ Regular Appeal, No. 271 of 1864, on the 5th December 1864, 


(1) 3 BL RB, A. C, 287. Karr, J., had ceased to bea Judge of the ' 


(2) Loch, J., was on leave, and Seton- High Court. 
26 


perties had been sold in execution of a decree against Amirtalal, 
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‘Council on the 24th November 1871, on the appeal of Baboo 
Umesh Chandra Roy, and the deed of mortgage propounded 
by the plaintiff found to be fraudulent and collusive, your Lord- 
ships should reverse the judgment by which the decision of the 
Principal Sudder Ameen, dated the 25th April 1864, was set, 
aside, 

‘2. That as your petitioners plea and defence to the suit we \ 
the same as that of Baboo Umesh Chandra Roy, the mere fat 
of your petitioner not having appealed to Her Majesty in 
Council on account of the valuation of his share of the pro- 
perty being under Rs. 10,000 ought not to prejudice his 
rights. 

3. That your petitioner became aware of the Privy Council 
ruling some time in May last, hence the delay in the application. 













Baboo Durgamohan Das, for the petitioner, contended that 
the application was within time, the decision of the Privy 
Council having come to the knowledge of the petitioner only in 
May last—Satto Saran Ghosal Bahadur v, Tarini Charan 
Ghose (1). [AINsLIE, J.—The application is after such a laps 
of time that the property may have changed hands upon th 
faith that the decree of the High Court was final.] In poin 
of fact the property has not changed hands. As the defence o 
the petitioner was the same as that of Umesh Chandra Roy, th 
petition should be allowed. 


` The judgment of the’ Court was delivered by 


Marxpsy, J.—This is an application under s. 376 of the 
Civil Procedure Code, for admission of a review of a judgment 
passed in the year 1864 by two Judges of this Court, of whom 
one is no longer a member of the Court, and the other is absent 
in England, 

S. 377 provides that “the application shall be made 
within ninety days from the date of the decree, unless the 
party preferring the same shall be able to show just and į; 
reasonable cause, to the satisfaction of the Court, for not having { 
„preferred such application within the limited period.” 


wen 


e 


(1) 3 B. L. Rọ, A. C, 287. 
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Now it appears that a suit was brought against tlie present 
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applicant and four other defendants, and in respect of twelve or Paxcuanan 


OSE 


thirteen different properties; this applicant being concerned only AE ee 


with one. The maim point in dispute was whether a certain 
deed, under which the plaintiff claimed—how is not now 
material—was fraudulent and collusive; and the- first Court disi 
missed the plaintiff’s suit, finding the deed to be so. On 
the appeal. of the plaintiff, in which all the defendants were- 
made respondents, this Court found the deed: genuine. There- 
upon one of the defendants appealed to the Privy Council, 
the present applicant and. the other defendants not joining in the 
appeal; and. the Privy Council has now reversed: the judgment 
of this Court, and has affirmed the decree of the first Court :. 
and the result of the appeal to the Privy Council is the only 
ground laid before us as the “just and reasonable cause” why. 
the application was not made within ninety days. If we were- 
to grant this application, and were ultimately to admit the 
review, we should have to re-hear the appeal from the decision 

of the first Court, and consider whether or no we would affirm: 
‘Bit; and obviously the object of this application is. that, upon- 
the question of fact on which the decision has hitherto turned, 
we should alter the decision of the two Judges who decreed: 
F the appeal in 1864, by deciding in conformity with the decision 
of the Privy Council. Of course this present application 
assumes, and therefore we assume: it also, that the decision of 
the Privy Council, which we have not seen, does not apply to the 
present applicant; and this Court would then have to consider 
how far the decree of the Privy Council, upon a matter of fact 
between. other parties, was conclusive when the same question 
of fact came before this Court in another case. But it seems to 
me that we ought not to put this Court on any such embarrass- 
jag enquiry. I do not consider that any “ just and reasonable 
cause” for the delay has been shown in this case; in fact, I 
do not think that any cause at all has been shown. It was open 
to the defendant, had he so chosen, to appear as an appellant 
before the Privy Council. There was but one suit, and he 
was a party to that suit, and the whole suit was carried be- 
fore the Privy Council, and he had aright to appear in it; and 
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if in consequence of not doing so, he has lost the benefit vf 


Paxcuaxan the Privy Council decision, he has only himself to blame. 


LA 
Gueupas Roy. , 


1872 


We are referred to a decision of Kemp and Glover, } 

in Satto Saran Ghosal Bahadur v. Tarini Charan Ghose 

But in that case it appears that there were five separate su \ 
not one only, and one only was of the value which gave 
party a right of appeal to the Privy Council. That alo 
is sufficient to distinguish that case from the present. But ap 
from that, it seems to me that it would give rise to conside, =, 
able confusion and great inconvenience, if suits, which were co 
sidered to have been finally disposed of, could be opened b 
review after the lapse of several years from the date of decreg 
upon the ground that in some other suit the Privy Council ha 
come to a different decision. I think there is great force in the, 
observation thrown out by Ainslie, J., in the course of the argu- `, 
ment, namely, that in the years which have elapsed since the 
decree was given, the property may have been dealt with on the 
faith that the decree of’ this Court was a final one. If, therefore, 

I was called upon to say whether I concurred in the decision 
referred to, in Satto Saran Ghosal Bahadur v. Tarini Charan 
Ghose (1), I should, with the greatest respect for the tw 
„Judges who passed it, have considerable hesitation in sayin 


A ~- 


_ that I do so. 


Application refused. 


Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Bayley, Mr. Justice 
Markby, and Mr. Justice Amstie. 


In THE MATTER of THE Arrear or DULI CHUND. 


July 11. 


Bengal Civil Courts Act (VI of 1871), s. 22—Appeal—Subject-matter in 
i Dispute—Jurisdichon of the High Court. 


The appeal from the decree or order of a Subordinate Judge or Munsif, where the 


‘amount or value of the subject-matter in dispute in a suit exceeds Rs. 5,000, lies 


to the High Court, although the amount or value of the subject-matter in dispute 
in appeal is less than Rs. 5,000, 


l MATTER referred for the opinion of the First Bench by the 
Deputy Registrar :— 


(1) 3 B. L. R, A. Cy 287. _ og 
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“ This appeal is against the portion of the decree of the Sub- 
ordinate Judge of Gya, dated the 22nd February 1872, which 
disallowed the claim in suit, to the extent represented by the 


amount at which this appeal 
‘entire claim being Rs. 7,935. 


is valued, viz., Rs. 3,675; the 


« With reference to each of three similar appeals, the Fourth 
Bench has to-day held that, ‘ under s. 22, Act VI of 1871 (1), 
the appeal ought to have been- preferred in the Court of the Dis- 
trict Judge, inasmuch as the subject-matter in dispute does not 
exceed Rs. 5,000 in value,’ and directed ‘ the case’ to ‘ be sent 


down to the District Judge.’ 


“s But for this order, the officer would have received this 
appeal under the impression that the terms, ‘the amount or 


value of the subject-matter in 


dispute,’ used in s. 22, Act VI 


of 1871, are synonymous with the terms, ‘ suits exceeding the 
amount or value,’ used in s. 4, Act XXV of 1837 (2), which have 
been re-enacted first by Act XVI of 1868, s. 18 (3), and next 
by the more recent Act of 1871 above quoted. 

“ Under the circumstances, however, I must refer the appeal 


to the First Bench, to which 


(1) Act VI of 1871, s, 22.— Appeals 
from the decrees and orders of Subordi- 
nate Judges and Munsifs shall, when such 
appeals are allowed by law, lie to the Dis- 
trict Judge, except where the amount or 
value of the subject-matter in dispute 
exceeds five thousand rupees, in which 
case the appeal shall lie to the High 
Court.” 


(2) Act XXV of 1837, s. 4.— And it 
is hereby enacted that in all suits exceed- 
ing the amount or value specified in 
clause 1, section 18, Regulation V, 1831, 
which shall, under the authority of sec- 
tion 1 of this Act, be referred to a Principal 
Sudder Ameen, the appeal from the deci- 
sion of sach Principal Sudder Ameen shall 
bedirect to the Court of Sudder Adawlut, 
and it shall be conducted in ail respects 
according to the same rules as if it were 
an appeal from the decision of a Zillah 
Judge to the said Court of Sudder. De- 


the district it has come up from 


wanny Adawlut, and any application for 
a review of judgment on such decision 
shall be made by the said Principal Sud- 
der Ameen directly to the said Court of 
Sudder Dewanny Adawlat, and shall be 
conducted in all respects as if it were an 
application for a review of a decision of 
a Zillah Judge.” 


(3) Act X VI of 1868, s. 18.—“ In suits 
decided by any. Subordinate Judge in 
the exercise of his original jurisdiction, 
of which the amount or value of the sub- 
ject-matter does not exceed rupees five 
thousand, an appeal shall lie to the Dis- 
trict Judge to whose control such Subor- 
dinate Judge is subject. In all other 
suits decided by any Subordinate Judge, 
whether in the exercise of his original 
or appellate jurisdiction, the appeal from 
the decision of the Judge shall be direct 
to the High Court,” 7 
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beater it to belong, for orders as to its admission or other- 


wise.” 


In consequence of the decision of L. 8. Jacke and Mark- 
by, JJ., in Srimati, Dasi v. Saudamini Dasi (1), this case and 
cases Nos. 244, 199, and 260 were referred to a Bench of four 


Judges, 


The circumstances of case No. 244 were the same as those in 


the case referred by the Deputy Registrar. 


Cases Nos. 199 


and 260 were cross-appeals; the value of the suit was above 
Rs. 5,000, and a decree had been passed in favor of the plaintiff 


for Rs. 2,916. 


(1) Before Mr. Justice L. 8. Jackson and 
Mr, Justice Markby. 

SRIMATI DASI AND ANOTHER (DEFEND- 

ants) v. SAUDAMINI DASI (Puarxrt- 

IFF). * 

The 28th May 1872. 

Tas was @ suit brought to recover 
possession of lands valued at Rs. 7,926, 
and mesne profits valued at Rs. 12,843, 
Upon the objection of the defendants 
as to the over-valuation of the suit, 
the Subordinate Judge found thai the 
fair valuation of the lands in dispute 
would be Rs. 2,500, and that the mesne 
profits for six years would be about 
Rs, 4,417, making Rs. 6,917 as the 
amount of the claim. He accordingly 
fixed Rs. 6,917 as the valuation of the 
suit, 

On the merits he found in favor of the 
plaintiff, and passed a decree for the 
plaintiff to recover possession of all the 
lands described in the plaint, with wasilat 
from the date of suit to the date of 
delivery of possession in execution, which 
was thereby reserved to be ascertained in 
execution of the decree. ' 

The defendants appealed to the High 
Court, valuing the appeal at Rs, 2,500. 

On the appeal being called on for hear- 
ing, Jackson, J., observed :—The matter 
in dispute now is Rs, 2,500, The appeal 
does not lie here.—S. 22, Act VI of 1871. 


Baboo Nilmadhab Bose ( Baboo Bama- 
charan Banerjee with him), for the ap- 
pellant, contended that the suit was valued 
at above Rs, 5,000. The section relates 
to the “ subject-matter in dispute ” in the 
suit, not to the subject-matter in appeal. 
‘When the suit is for recovery of posses- 
sion of land and mesne profits valued at a 
sum above Rs. 5,000, the appeal lies to this 
Court. [Jacxson, J.—We have to do with 
the appeal only, The words of the sec- 
tion are “subject-matter in dispute.””] The 
suit was brought on the 27th January 
1871 before the Act was passed, and con= 
sequently the appeal is governed by the\ 
old law and practice. [Jackson,J.—The 
Act came into operation on the 10th Feb- 
yuary 1871, and before the appeal. We 
have to do with the appeal only. The 
appeal was by mistake filed here.] 


Baboo Nilmadhab Sen for thé respond- 
ent was not called upon. 


Jackson, J-—Under s. 22 of Act VI 
of 1871, the appeal ought to have been 
preferred in the Court of the District 
Judge, inasmuch as the subject-matter in 
dispute does not exceed Rs. 5,000 in 
value. 


‘The case must be sent down to the 
District Judge. 


* Regular Appeal No.. 281 of 1871, froma decree of the 2nd Subordinate Judge, of 
the 24-Pergunnas, dated the 27th September 18714.. 


1 


\ 
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Baboo Milmadhab Sen for Duli Chund. 


Mr. Woodroffe (Mi. ©. Gregory with him) for the appellant 
in case No, 244. 


Mr. Allen for the appellant in case No. 199. 


Baboo Annada Prasad Banerjee for the respondent in case 
No. 244, 


For the appellants it was contended that s. 22, Act VI of 
1871, referred to the “ subject-matter in dispute ” in the original 
suit, and not to the “ subject-matter in dispute” in appeal. The 
words are the same as in s. 20, which relates to original jurisdic- 
tion, the subject with which the chapter at the commencement 
deals. The practice under the former Act (XVI of 1868) was 
to prefer appeals to the High Court in suits valued at a sum 
exceeding Rs. 5,000, even though the decree were for less than 
Rs. 5,000. The purpose of Act VI of 1871, as stated in the pre- 
amble, is to “ consolidate and amend the law relating to the Dis- 
trict and Subordinate Civil Courts.” The effect of s. 22, Act 
VI of 1871, and of s, 18, Act XVI of 1868, is the same. An 
appeal to the Privy Council is admissible in a case where the 

kuit is valued at above Rs. 10,000, although the.portion of the 
/ property to which the appeal relates is below that value—Onoo- 
coop Chunder Mookerjee v. Pertab Chunder Paul (1). According 
he ruling in Srimati Dasi v. Saudamini Dasi (2), if the 
e of a suit were above Rs. 10,000, and a decree were 
gn for Rs. 2,000, the appeal would lie to the District Judge, 
he would have no power to try a cross-appeal if the 
Bntiff preferred one in respect of the remaining Rs. 8,000. 
in a suit for Rs. 50,000 a decree were passed for Rs. 2,000 
ty; the appeal by the defendant would lie to the Judge. If 
appeal were decreed, and the question were one of fact, 
special appeal would lie to the High Court. If the plaintiff 
pealed in respect of the Rs. 48,000, and the appeal were 
ecreed, in that case there would be two decrees upon the same 
juestion; one allowing, and the other. disallowing, his claim. 












(1) 6 W. Ru Mis, 4. (2) Ante, p. 192, 
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Also, suppose a case where the plaintiff sued for (say) Rs. 6,000, 
and obtained a decree for (say) Rs, 3,000, the defendant 
appealed, and the plaintiff also appealed: if the Judge dis- 
missed the appeal of the defendant, and decreed that of the plaint- 


iff, and the defendant appealed to the High Court, that Court 


would be entertaining a special appeal in respect of a sum ex- 
ceeding Rs. 5,000, whereas Act VI of 1871 provides that, when 
the amount or value of the subject-matter in dispute exceeds 
Rs. 5,000, it is to be the subject of regular appeal to the 
High Court. 

In regard to cases Nos. 199 and 260, it was also contended that 
even if it be held that the words “subject-matter in dispute ” 
relate to the appeal, they ought to be construed as the subject- 
matter in dispute at the time of the hearing of the appeal, and 
not at the time of its filing. The opposite party might: prefer 
his cross-appeal at the hearing of the appeal—Luleet Singh v. 
Mirza Ali Reza(1). Unless the opposite party expressly aban- 
doned his right to a cross-appeal, it could not be said what the 
subject-matter in dispute in appeal might be. 


For the respondent it was contended that the whole question 
depended upon the construction of s. 22, Act VI of 1872, 
The old practice was under s. 4, Act XXV of 1837. The words\, 
were clear. §. 18, Act XVI of 1868, laid down the general 
law that all appeals would lie to the High Court, the exceptio 
was where the value of the suit was below Rs. 5,000. 
language of s. 22, Act VI of 1871, is different. The ap 
will lie to the District Judge, except where the subject-m 
in dispute exceeds Rs. 5,000; in that case the appeal s 
lie to the High Court. S. 22, Act VI of 1871, does 
refer to suits, but to appeals only. Ss. 19 and 20 relate to 
original jurisdiction of the lower Courts, Ss. 21 and 22 tr 
of appeals, and not of original suits. Onooroop Chun 
Mookerjee v. Pertab Chunder Paul (2) does not apply to t 
present question. Act VI of 1871 is not only “to conso 
date,” but also to “amend.” It is an Act for laying dow 
and defining the jurisdiction of the several Courts. The wor 











(1) 8 W. Re 322, - (9 6 W. R, Mid, 4, 
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“ suit” cannot be imported from , another section when s. 22 
men of appeals only. 


Covcn, ©. J.—The question which is raised in this case is 
whether, where the original suit is brought for a sum exceeding 
ž 5,000, or for property. exceeding that value, and the decree 
for a less sum, or for property of less than that value, the 
peal is to lie to the District Court, or to this Court. 
Ys the passing of Act VI-of 1871, there was no doubt 
that, in such a case, the appeal lay to the High Court. The 
wards of s. 18, Act XVI of 1868 (1), which was then the law, and 
which was only a continuation of the law, as it was previous 
to the passing of that Act, are very clear; (reads). Act VI 
of 1871 is entitled an Act to consolidate and -amend the law 
relating to the District and Subordinate Civil Courts in Bengal, 
andlit recites that it is expedient to consolidate and amend 
the law relating to the District and Subordinate Civil Courts. 
Although it purports to be an amending Act, and such an 
alteyation in the law as this would be with respect to the 
rigt of appeal may be considered by some persons an amend- 
ent, I think so important an alteration ought not to be 
eld to have been made by the Legislature, unless the lan- 
guage used in the Act shows a clear intention to make it. 
Now s. 22 of the Act, upon the construction of which the 
question depends, is one of several sections which begin by 
defining the extent of the original jurisdiction of the District 
Judge, or the Subordinate Judge. S. 19 provides that the 
jurisdiction of a District Judge, or Subordinate Judge, extends 
to all original suits cognizable by the Civil Courts; then 
s. 20 declares that the jurisdiction of a Munsif extends to 
all like suits in which the amount or value of the subject-mat- 
ter in dispute does not exceed Rs. 1,000. S. 21 provides that 
appeals from the decrees and orders of District Judges and 
Additional, Judges shall, when such appeals are allowed by law, 
lie to the High Court; and then s. 22 says :——‘ Appeals from de- 






crees -and orders of Subordinate Judges and Munsifs shall, 


when such appeals are allowed by law, lie to the District Judge, 


-(1) Ante, p. 191. 
26 
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except where the amount or value of the subject-matter in dis- 
pute exceeds Rs. 5,000,” being the same expression as is 
used in s. 20, where the jurisdiction of the Munsif is defined. 
For my own part I cannot see any reason for supposing that in 
this section the Legislature intended by “subject-matter in dis- 
pute” the subject-matter in dispute in the appeal, aud there ig 
this reason, I think, for it not being so; the appeal is only 4 
stage in the suit; it is not a fresh suit, but a part of the pro- 
ceedings in the suit, and, therefore, ordinarily, I should say that, 
with regard to the jurisdiction in appeals from decrees and 
orders of the District and Subordinate Judges, the expression 
* the subject-matter in dispute” would mean the gubject-matter 
in disputé in the suit itself, unless, of course, a contrary intèn- 
tion appeared, as in appeals to the Privy Council where the łan- 
guage is “ the subject-matter in dispute in the appeal.” 

Then there is another and a cogent reason why that constiruc- 
tion should be adopted, and that is the extreme inconvenijence 
or worse than inconvenience which would arise if the Othe 
construction were adopted. There might be, and no doubt there 
would be, cases, and probably many, in which the decree being 
for a smaller sum than Rs. 5,000, and the whole suit comi 
by the appeal, as it must, before the District Court, it would be 
open to the respondent to object without bringing a cross- 
appeal that the decree ought to have been for a larger amount, 
or for the whole of the sum claimed, and thus the District 
Court, as an*Appellate Court, would havé to adjudicate upon 
the right to a sum exceeding Rs. 5,000, and in a suit of the 
description that ought to come to the High Court in appeal. 
There might also be the further difficulty that the plaintiff, 
having got a decree for less than Rs. 5,000, being dissatisfied 
with it, and considering that-he was entitled to the whole sum 
which he claimed, might appeal to the High Court against it, 
the other party appealing to the District Court against the de- 
cree as it affected him. Probably,in such a case the only course 
that could be adopted would be for the High Court to have the 


` appeal to the District Court transferred to itself and hear bott 


together. That is a state of things which would cause so much 
inconvenience, that I think the language of the Legislature 
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admitting of the construction that the subject-matter in dispute 
is the subject-matter in dispute in the suit, we ought to adopt it. 
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If the intention was to make so important an alteration with re- rsx Arran 


gard to the jurisdiction in appeal as the other construction would 
be, it ought to have been expressed more clearly. 

I think, therefore, that the appeal mentioned in the reference 
by the Deputy Registrar ought to be admitted, and the other 
appeals in which this question has been raised will be brought 
on for hearing in the ordinary course. 


BAYLEY, J.—I am of the same opinion. 


Marxsy, J.—I am of the same opinion. I think the con- 
struction put by the Chief Justice on the section in question is 
the right one. It is quite true that L. S. Jackson, J., and 
myself, in considering this same question, had decided that 
the appeal, whenever it was for a sum less than Rs. 5,000, 
must go to the District Judge, but the matter has been 
now much more fully argued, and I think that the inconvenience 
which -would arise under s. 348, pointed out by the Chief 
Justice, is a good ground for our holding that the Legislature 
did not intend to alter the practice existing at the time the Act 
was passed. 


j AINSLIE, J.—I concur. 


i 


f 
/ 
J 


(1) Before Mr. Justice Bayley and Mr, Jus- 
tice Mitter. 


RAI DHANPAT SING BAHADUR 
(Prams) v. MADHUMATI DEBIA, 
alias JUTU DEBIA (Derenpant).* 

The 30th July 1872, 

Appeal from order in execution of decree, 
where the amount exceeds Rs, 5,000, but the 
amount in suit was less than Rs, 5,000. 

Mr. Allan and Baboos Srinath Das and 

Rash Behari Ghose for the appellant. 
Baboo Anand Chandra Ghosal for the 

respondent. 


Appeal admitted (1). 


Mrrrer, J.--We think this case falls 
within the purview of the Full Bench deci- 
sion in the case of Duli Chund (a) passed. 
on the llth July last. In that case it was 
unanimously held by the Full Bench that 
the words “subject-matter in dispute,” 
used in the 22nd section of Act VI of 
1871, meant the subject-matter in dispute 
in the original suit. In the present case 
the original suit was for a sum below 
Rs. 5,000, and the decree also which is 
now soughtto be executed was for a sum 
below that amount. An execution pro- 
ceeding must be considered as a mere 


* Miscellaneous Special Appeal, No. 164 of 1872, from an order of the Judge of Dinaj- 
pore, dated the 28rd April 1872, affirming an order of the Subordinate Judge of that dis- 


trict, dated the 29th December 1871. 


(a) Ante, p. 190. 


or Dut 
Cuunn. 


` 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr, Justice Markby. 
ee 7 g PWARKANATH BYSAK ano orners (Prarrirrs) v. MAHENDRA- 
July 26. NATH BYSAK (ons or raz DereNpanrs.) 


Hindu Law—Inheritance—Lunatic—Incurability. 


In order to exclude a person from inheritance under the Hindu law on the ground 

of insanity, it is sufficientto show that, when the succession opened, he was mad and 

~- not ina condition to perform the funeral oblations. Proof that his insanity was 
incurable is not necessary. 


THis was an appeal from the decision of Macpherson, J., 
dated 5th April 1872, in a suit brought by the present appel- 
lants against one Dinabandhu Mullick and the present re- 
spondent. 

The material facts of the case were as follows:—Rasik- 
lal Bysak died in 1821, leaving a widow and three sons, Raj- 
narayan, Rajkrishna, and Jaykrishna. The sons continued 
to live as a joint Hindu family until the death of Rajkrishna 
in 1826. Rajkrishna Bysak died without issue, but leaving 
a widow, S. M. Upurba Chandra Dasi, who in 1828 insti- 
tuted a suit in the Supreme Court, praying for a declaration 
of her right to the share of Rajkrishna Bysak in the joint pro- 
perty belonging to him and his two brothers, and for an account 
and partition, On the 4th March 1829, there was a decree for 
partition with a declaration of Upurba Chandra Dasi’s right as 
` a Hindu widow to a one-third share of the joint estate. In 1832, 
the commission of partition was returned, and the properties, 


continuation of the original suit, and we 
do not think that, in determining the 
venue of appeal, we should take into 
consideration the interest which accrued 
subsequently to the date of the decree. 
It is true that the question directly de- 
cided by the Full Bench was somewhat 
different from the one we have now to 
determine, but the principle appears to 


us to be the same, the only difference 
between the Full Bench case and this 
case being that the former related to an 
appeal from an original décree, whereas 
the present case arises out of an appeal 
against an order passed in execution. 

We reverse the decision of the Judge 
below, and remand the case to him to try 
it on_the merits, 
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the subject of this suit, were (among others) allotted to Upurba _ 1872 
Chandra Dasi, who thereupon obtained possession. In 1834, PWAREANANI 
Templeton, an attorney of the Supreme Court, who had amana 
acted for Upurba Chandra Dasi in her suit, caused certain sars Bysax, 
property belonging to her, among which was the property now 
in dispute, to be seized and sold in execution of two judgments 
which he had obtained against her.’ He himself purchased the 
property, and, in April 1834, the sheriff conveyed to him 
Upurba Chandra’s right, title, and interest. In August 1834 
Templeton conveyed the property to one Gurudas Dutt by deeds 
of lease and re-lease, which recited that Templeton was seised in 
fee. Gurudas Dutt had a brother, Shamaldas Dutt, who was joint 
in estate with him; and on a partition being made between the ' 
brothers, the properties in dispute were allotted to the latter, and, 
upon his death, came into the possession of his son, Rajendra 
Dutt. In a suit brought against Rajendra Dutt, an order was 
made on 27th September 1861, that these properties should be 
sold, and that Carapiet, the attorney for Rajendra Dutt,. 
should be trustee for sale; and the parties were ordered to bring 
in all the deeds necessary for the purposes‘of the sale, and to 
join in the conveyance, Rajendra Dugt thereupon handed all the 
title-deeds to Carapiet, and amongst others the deeds of con- 
weyance from the sheriff to Templeton. Carapiet, in ad- 
/ vertizing the property for sale, inserted the following condition :— 
/ The title commences with the indentures of lease and re-lease, 
bearing dates respectively the 21st and 22nd days of August 
1834, and no evidence of title prior thereto shall be required by 
the purchaser or purchasers.” The sale took place on the 14th 
December 1861, and Dinabandhu Mullick, one of the defendants 
in the Court below, became the purchaser, and the deeds from — 
Templeton to Gurudas Dutt, but not those from the sheriff to 
Templeton, were handed to him. In January 1862 the con- 
veyance was executed, and subsequently Dinabandhu Mullick got 
possession. Rajnarayan Bysak died in 1849, leaving two sons, 
the defendant Mahendranath and Jagindranath. Mahendranath 
became insane in 1853, and on the 20th August 1854, his wife 
was appointed committee of his estate and person. Jagindranath 
died about 1867, leaving a daughter, who, together with her 
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1872 infant son, was alive at the date of this suit. Jaykrishna Bysak 
Dwankanare died about 1864, leaving two sons, Gopallal and the plaintiff: - 
Makira DWatkanath. Upurba Chandra Dasi died on the 26th October 


natu Bysax. 1869, and Gopallal Bysak died in 1870. The following table 
shows the relationship of the parties to Rasiklal Bysak: 


RASIKLAL Bysax (died 1821), 








| | 
Fauja Raykrishna (died 1826) Jaykrishna 
(died 1849), M. §, M. Upurba Chane (dled 1864), 
dra Dasi (died 1869). | 
l | 
Mahendransth Jagindranath Gopallal Dwarkanath 
(defendant). (died 1867). saed 1870). (plaintiff) 





Bou: | | | L, 
Plaintiff, Plant? Plant Plantit, 


The present suit was instituted by Dwarkanath Bysak and the 
four sons of Gopallal Bysak, against Dinabandhu Mullick and 
Mahendranath Bysak, it being contended that the latter was 
incapable of inheriting on account of his insanity. The plaintiffs 
prayed that they might be declared entitled to the estate of Raj- 
krishna Bysak, and that the defendant Dinabandhu Mullick might 
be ordered to give them possession thereof, or, if it were held that 
they were not entitled to the whole of the said estate, then that 
their rights and those of ¢he defendant Mahendranath Bysak 
therein might beascertained and declared, and that the defendant 
Dinabandhu Mullick might be ordered to give them possession\, 
of the share to which they might be declared entitled, and for \ 
mesne profits since the death of S. M. Upurba Chandra Dasi. 

A summons had been served on the committee of the lunatic 
defendant, Mahendranath Bysak, but no one appeared on his 
behalf. 

At the trial Dr. A. J. Payne, superintendent of the Lu- 
natic Asylum at Bhowanipore, gave the following evidence as 
to the mental condition of the défendant Mahendranath Bysak :— 
“ I know a patient there (in the Lunatic Asylum), Mahendranath 
Bysak. His present—his third—admission was in October 1862. 
I was then at the Asylum. His state varied a good deal. At 
times he was insane, at others rational. His lucid intervals grew 
rarer, and there hasbeen no evidence of suspension of insanity 
for years. Ihave had considerable experience. I do not consider 
his a curable case; there is no possibility of his being curable. 
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I had no hopes of his recovery from a year after his admission _ 1872 


i 
; ” DWARKANATH 
into the asylum. . Bysax 


OA 
M HENDRA ~ 


MACPHERSON, J. (after stating the facts of the case, and re- sara Bysar. 
. marking that he thought the defendant Dinabandhu Mullick had 
entirely failed to show that the transfer to him was valid against 
the plaintiffs, proceeded)—The question then arises as to the 
defendant Mahendranath Bysak, who is admittedly entitled to 
a share, but for the fact of his being a lunatic. He was not born 
a lunatic, and was not formally found to be a lunatic till 1864. 
His position depends on this question, viz., whether, at the time of 
Upurba Chandra’s death in October 1869, he was incurably 
insane, The evidence is that, though not born insane, he had 
~ attacks of insanity from time to time, which gradually increased 
in frequency and intensity. He was more than once an inmate 
of the Lunatic Asylum here, and was finally admitted into the 
Asylum in 1862 and has remained there ever since. After 1862 
he had lucid intervals, As Dr. Payne says he was at times 
perfectly insane, and at times tolerably rational: the lucid 
intervals grew less and less frequent, and for a good many years 
past have disappeared altogether. Dr. Payne is distinctly and 
decidedly of opinion that he is now incurably mad. Without in 
ay way doubting the value of Dr. Payne’s opinion, formed as it 
is after many years of observation of the patient, I am not pre- 
/ pared to find as a fact that Mahendranath Bysak was, in October 
1869, absolutely incurably insane within the meaning of the 
Hindu law, so as to be incapable of inheriting. He has a wife, 
and he having once (and even comparatively recently) admitted- 
ly been sane, and the malady with which he is afflicted having 
grown upon him, I should not be justified in declaring him 
absolutely incurable, unless he were conclusively and positively 
proved to be so. , 


Taking this view of Mahendranath’s position, it is unnecessary 
for me to decide the question discussed by Mr. Marindin at some 
length as to whether insanity, if not from birth, makes a man 
incapable of inheriting. 

The plaintiffs are entitled to a decree declaring their right as 
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‘__ 1872 __ next heirs of Rajkrishna to this property. When Upurba Chan- 
DAREN dra Dasi died, the next heirs were Mahendranath (the son of Raj- 
ice narayan) and Gopallal and Dwarkanath (the sons of Jaykrishna), 
natu Bysax. who each took one-third. Gopallal having died, those plaintiffs 
who represent him are now entitled to his one-third. I shall 

declare accordingly, and I shall order possession to be given to 

them. The defendant Dinabandhu must pay the plaintiffs’ costs 

on scale 2. Under the circumstances there will be no account of 

mesne profits, Mahendranath Bysak’s share is not liable for any 

portion of the costs of this suit, one chief object oF which was 

` to have him declared incurably insane. 


The plaintiffs applied fora review of judgment, on the ground 
that their Counsel abstained from examining Dr, Payne as to 
the particular nature of the insanity of the defendant Mahendra 
uath Bysak, and the grounds of his opinion that the disease 
was incurable, only because the correctness of that opinion 
appeared to be unquestioned by the learned Judge; and that if 
Dr. Payne had been further examined, he would have given 
material evidence to prove that the defendant Mahendranath 
„was an incurable madman within the meaning of the Hindu 
law. The application was based upon an affidavit of Dr. Payne, 
in which he reiterated his opinion that Mahendranath Bysak was 
incurably insane, and stated the reasons upon which his opinion, 
was founded. ; \ 


MACPHERSON, J., refused the application. 


The plaintiffs thereupon appealed against the judgment so 
far as it declared the defendant Mahendranath Bysak entitled 
to a one-third share of the property of Rajkrishna Bysak, and 
also against the order refusing their application for a review. 
The grounds of appeal were :— 


1. That the learned Judge ought to have held that the defend- 
ant Mahendranath Bysak, at the time of Upurba Chandra’s 
death, was a madman incapable of inheriting according to 
Hindu law, and that the plaintiffs alone were the next heirs of 
Rajkrishna Bysak, 
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2. That, if the learned Judge was right in holding that there 
was not sufficient evidence that the defendant Mahendranath 
Bysak was a madman incapable of inheriting, he ought to have 
granted a review; and 

3. That, if the learned Judge was right in holding that the 
defendant Mahendranath Bysak was entitled to a share in the 
estate of Rajkrishna Bysak, he ought to have held ,such share 
chargeable with a proportionate share of the attorney and client 
costs of the plaintiffs. 


Mr. Kennedy for the appellants. 


Mr. Lowe for the respondent. 


On the hearing of the appeal, Mr. Lowe informed the Court 
that the respondent had a son living at the date of Upurba 
Chandra’s death, and who was still alive. This was admitted, 
and the argument proceeded as if the son had been made a 


party (1). 


Mr. Kennedy.—The respondent, if sane, would undoubtedly 


have been aco-sharer, but in any event he ought not to share 
the benefit without bearing the burden, 7. e., paying a propor- 
tionate share of the costs. I submit, however, that, upon Dr. 
Paynes evidence, the learned Judge ought to have found him 
/ incurably insane. There may- indeed be some doubt whether 
‘ incurability is a necessary element. The Dayabhaga, Ch. V, 
sl. 10, is silent on this subject, but the Mitakshara, Ch. II; s. 10, 
sl. 7, evidently contemplates the possibility of cure; so does the 
Vyavahára Mayúkha, Ch. IV, s, 11, sl. 2. The state of medical 
science among the ancient Hindus rendered it impossible for 
them to assert that any disease was incurable. The reason for 
excluding the lunatic from inheritance is his incapacity to per- 
form the funeral rites—Dayabhaga, Ch. V, sl. 7; see also 
Ch. V, sl. 18. The rule that, under certain circumstances, the 
son of a disqualified person may inherit refers to the case in 
which the disqualified person is himself a son or grandson of 


(1) The question of the son’s right to succeed to his father’s share is not noticed 
in the judgment. 
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1872 the deceased—Dayabhaga, Ch. V, sl. 11. According to Hindu 
TATE EAE law, the brother’s sons would, on Upurba Chandra’s death, be 
Mandapra- Beis of Rajkrishna ; but if Mahendranath had been dead at that 
Naru Bysax. time, his son would not have inherited. The lunatic is civilly 
- dead, he exists only for maintenance. Mahendranath’s lunacy 
therefore has the same effect as his death would have had, 
i. e., it excludes his son. In Kalidas Das v. Krishna Chandra 
Das (1), Peacock, C.J., clearly expresses his opinion that the 
son is entitled to take only where, if his father were dead, 
he would take as heir; “he does not inherit from every one 
who dies, but only from every one of whom, according to 
the laws of inheritance, he is heir.” [Covcs, C.J.—That 
was not the point decided by the Full Bench.] No, but the judg- 
ment proceeded on the assumption that the law is as I state 
it; see the Mitakshara, Ch. II,‘s, 10, sl. 9. If, at the time of 
Upurba Chandra Dasi’s death, both Gopallal and Dwarkanath 
had been dead, the lunatic Mahendranath could not have 
excluded their sons. Except, in the case of lineal descent, any- 
thing like representation or quasi-substitution is unknown in 
Hindu law; and even in the case of lineal descent, it is known 
only to a limited. degree. In collateral succession the nearer 
relative excludes the sons of others; lineal descendants take 
per stirpes ; but in all cases of collateral descent, the succession 
is per capita. The case of Braja Bhukan Lal Ahusti an 
Bichan Dobi (2) is a direct decision on the point of representa- \ 


a 


(1) 2 B. L, R., F. B., 103 ; see p. 169. Munshi Mahomed Yusaff for the appel- 
lant, 
(2) Before Mr. Justice Bayley and Mr. 
Justice Kemp. Mr. R. T. ‘Allan and Baboos Annada 
Prasad Banerjee and Nil Madhab Sen 
BRAJA BHUKAN LAL AHUSTI v. for the respondents. 
BICHAN DOBI AND OTHERS,* 
Keme, J.—This is an appeal on the 
The 16th September 1870. part of Braja Bhukan Lal Ahusti, whose 
application to execute a decree, passed so 
Baboos Anukul Chandra Mookerjee far back as in April 1848, has been un- 
and -Mahes Chandra Chowdhry, and successful. The past history of this case 


* Regular Appeal, No. 374 of 1870, from a decree of the Subordinate Judge of Gya, 
dated the 28th May 1870, 
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tion. [Covcn, C.J.—In that- case the son sued as manager.] 


Can it be said that Mahendranath’s son is heir to Rajkrishna ? DWARA 


is briefly as follows. 
stands thus, and is not disputed:— 


Chintaman, 


| 


Bat Gabind prede- 
leaving two widows, 
who have sace died. 


ceased 


Madan em 


| 


Cluntaman died m 
Radha Koer 


1252, leaving two wi- 
and Durga Koer. 


dows, 


Die Krisana ARUSTI. 





Shio ee 
ae Lal, 
Braja Bhukan 
{Appeilant.) 


In 1847, Kanai Lal brought a suit 
against Radha Koer and Durga Koer, 
claiming the estate of their husband 
Chintaman, on the allegation that the 
family was joint, and that he, Kanai 
Lal, was the nearest heir of Chintaman, 
and as such entitled to the immediate 
possession of the estate left by him, the 
right of his widows being limited to the 
‘receipt of a fitting maintenance. 

The two widows of Chintaman, Radha 
and Durga, defended the suit, stating 
that a separation had taken place between 
Shio Charan and Madan Mohan, and 
therefore that they, the widows, and not 


their husband’s estate. 

The Principal Sudder Ameen, without 
deciding the question which was at issue 
between the parties, viz. whether the 
family was joint or separate, held that, 
even admitting the separation, the two 
widows were entitled to only a life-estate ; 
and that, as Kanai Lal had established 
that-he was at that time the nearest 
heir to Chintaman, he would be entitled 
to possession of the estate of-Chintaman 
after the death of both the widows, who 
were to remain in possession during the 
term of their respective lives, without 
power to alienate. 

Kanai Lal remained content with this 
decree, which postponed his right, and 
made it entirely contingent on his surviv- 
ing the widows. 

The widow Radha died first, but 
Darga, the co-wife, survived her hus- 
band for many years, and died very lately 
in 1277 Fasli (1869-70). 

When she died, Kanai Lal, who had 
obtained the decree, the substance of 
which has been already stated, was not, 
under the Hindu law, entitled to in- 
herit the estate of Ohintaman, inasmuch 
a3 he had become insane, 

The Subordinate Judge, being of 
opinion that the decree of 1848 was a 
declaratory decree, and that the status 
of the heir at the time the succession 
opened out to him must be looked to, 
and not the position of the parties at 
the time the decree was passed, held that 
the appellant, who had been appointed 
manager on behalf of his father Kanai 
Lal, under the provisions of Act XXXV 
of 1858, was not entitled to execute the 
decree. 

It may also be observed that the object- 
ors, respondents, are in possession of 
the property in dispute as purchasers of 
the rights and interests of the widow 
Durga Koer in execution of a money- 
decree against her, 
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206 
1872 
Va, 


MAHENDRA- 
NATH BYSAAK. 


BENGAL LAW REPORTS. 


(VOL. IX. 


I submit that Ch. V of the Dayabhaga altogether applies to 
EW ARE ANAT lineal descent. The learned Counsel also referred to Guru 
Gabind Shaha Mandal v. Anand Lal Ghose Mazumdar (1). 


Mr. Lowe for the respondent.—The plaint prays for an alterna- 
tive decree; the relief asked for has been given, and the plaintiffs 


cannot appeal, 


The question of the defendant’s lunacy cannot 
be decided on the evidence of one witness. 


The plaintiffs ought 


to have produced the same amount of evidence as would in the 
first instance have been necessary to prove Mahendranath insane 
before a commission; they ought to have proved tangible and 
unmistakeable facts—TZirumamagal Ammél v. Ramasvémi 


Ayyangar (2). 


We are of opinion that the Subordi- 
nate Judge’s decision is correct, and that 
the appeal ought to be dismissed. We 
consider if unnecessary to discuss the 

' points mooted in argument by the pleader 
for the respondents, which, we may ob- 
Serve, were not raised in the lower Court, 
as we hold that the decree obtained by 
Kanai Lal in 1848 cannot be executed by 
his son in his representative capacity. 
It bas been pressed upon us that our duty 
is purely ministerial, and that we are 
bound to carry out the letter of the decree 
of 1848, however erroneous that decree 
may be.’ We think this a very limited 
view of the question and of our functions ; 
which are to see the due execution of 
the decree, & e., according to law. 

It is clear to us that the two widows 
of Chintaman set up a separation, and it 
was only on their being able to establish 
that allegation that they could succeed 
in remaining in possession of their hus- 
band’s estate; for failing proof of that 
allegation, they were entitled to nothing 
more or less than bare maintenance. The 
decision of the Principal Sudder Ameen 
must, in my opinion, be considered to be 
a declaratory decree. It permitted the 
widows to remain in possession as life- 
tenants, without power to alienate. Now, 
the position of a Hindu widow as a life- 
tenant is ordinarily that of a person 
who is entitled to enjoy the estate, but 
except under legal necessity, she is not 


[Marxsy, J.— 


There is the fact that he had 


entitled to alienate or to waste it, so as to 
destroy or threaten the destruction of 
the corpus of the estate. The decree of 
the Principal Sudder Ameem simply left 
the widows in that position. It farther 
declared that, as the plaintiff Kanai Lal 
had established that he was then, as he 
undoubtedly was, the nearest heir to 
Chintaman, he would as reversioner be 
entitled to possession when the two wi- 
dows were dead. As that event has oc- 


curred, we must look to the position of - 


Kanai Lal now that the succession 
opened out to him. But it is the estate Y, 
of Chintaman which is in question, and 
we have therefore to see who is his heir. 
Now it is beyond all dispute that, when 
the succession opened out to Kanai Lal, 
he was disqualified, being insane, and he 
therefore. cannot inherit the estate of 
Chintaman. Whether his son can in- 
herit or not is a question which we are 
not called upon to decide in this case. 
The son who is the appellant does not 
apply to execute the decree of 1848 as 
heir of Chintaman ; but as representing 
Kanai Tal, and in the latter capacity 
(Kanai Lal not being the heir of Chin- 
taman), his application must necessarily 
fail. ; 
We dismiss this appeal with costs. 


(1) 5 B. L. R., 15 ; see p. 45. 
(2) 1 Mad. H. C., 214. 
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been found a lunatic in 1854.] That is not conclusive evidence 1872 
in this case, 1 Taylor on Evidence, § 1487. There ought to have Dwarkanarn 


K Bysax 
been the clearest evidence that the defendant was insane when v 


MAHENDRA- 
the succession opened—Issur Chunder Sein v. Ranee Dossee (1), sars Bysax, 
In Shamacharan Sirkar’s Vyavashta Darpana, p. 1004, a “ mad- 
man” is said to signify one insane from his birth, [Marxsy, J.— 
Then, what is an idiot?] A person deprived of the internal 
faculty, and incapable of discriminating right from wrong— . 
Mitakshara, Ch. II, s. 10, sl. 2. In Tirumamagal Ammél v. 
Eámasvámi Ayyangér (2), Holloway, J., says:—“ An idiot 
in Hindu law is one of unsound and imbecile mind who has 
been so from his birth.” [Covcm, C.J.—A man may be born 
an idiot, but can you say that he can be born mad?] In 
2 Macnaghten’s Hindu Law, p. 135, the word “mad” is said 
to mean “ one who is born mad.” [Mr. Kennedy.—That is no 
authority ; it isa mere note by the author.] Even if Mahendra- 
nath were found a lunatic, and as such incapable of inheriting, 
his son would take his father’s share by substitution; see the 
judgment of Peacock, C.J., in Kalidas Das v. Krishna Chandra 
Das (3); 2 Macnaghten’s Hindu Law, Ch. IV, pp. 129 and 130; 
1 Strange’s Hindu Law, Ch. VII, pp. 152 and 163. [Covucn, 
C.J.—Sir Thos. Strange is there treating of direct inheritance. ] 

Alt may be so in the latter portion of the chapter, but I submit that 
the first part of Ch, VII is not so limited. See further the Daya- 
 bhaga, Ch. V, sl. 19; the Vyavashta Darpana, p. 1014; and Mr. 
Montriou’s.edition of the Dharma-Sastra, p. 46. The estate is 
charged with the father’s maintenance, and the son succeeds, 
[Covon, C.J.—It is not essential to the father’s maintenance that 
the son should take the property.| I submit that in this case 
the son would take his father’s share. ‘There is one other point. 
The appeal is from the decree, and the order refusing a review ; 
but no appeal will lie from such an order; and, on this ground 
alone, the present appeal ought to be dismissed. 
Mr. Kennedy in reply. 


Cur, adv. vult. 


(1) 2 W. R., 195. (3) 2 B. L. R., F. Bọ, 103, at pp. 118 
(2) 1 Mad, H. C., 214. and 120. 
i 
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1872 The judgment of the Court was delivered by 
ÎWARKANATH - 
Bysak à N . 
v, Covom, C.J. (His Lordship, after stating the nature of the 
MAHENDRA- 


xara Bysax. appellant’s claim, and reading the portions of the judgment of 
Macpherson, J., from the words “ The question arises as to the 
defendant Mahendranath Bysak” to “ whether, at the time of 
Upurba Chandra’s death in October 1869, he was incurably 
insane (1);” and the words “ I am not prepared to find as a fact 
that Mahendranath Bysak was in 1869 absolutely incurably 
insane within the meaning of the Hindu law, so as to be in- 
capable of inheriting,” continued)—Now the question is whether 
the proposition there put forward, and upon which the judgment 
is founded, that a party must be absolutely incurably insane in- 
order to be incapable of inheriting, is in accordance with Hindu 
law. Most of the texts upon the subject are to be found in the 
Dayabhaga, Ch. V—the chapter as to exclusion from inheritance. 
The first is from Menu, which says :--“ Impotent persons and 
‘ outcasts are excluded from a share of the heritage; and so are 
persons born blind and deaf; as well as madmen, idiots, the 
dumb, and those who have lost a sense (or a limb).” Another 
text is from Yajnyavalkya, which says :—“ An outcast and his 
issue, an impotent person, one lame, a madman, an idiot, a blind 
man, a person afflicted with an incurable disease (as well as\ 
others similarly disqualified) must be maintained, excluding them \ 
however from participation; one who cannot walk is lame.” N 
And in the next clause there is a text of Devala :— When the N 
father is dead (as well as in his lifetime), an impotent man, 
a leper, a madman, an idiot, a blind man, an outcast, the 
offspring of an outcast, and a person wearing the token (of reli- 
gious mendicity), are not competent to share the heritage.” The 
same text is in other books of authority as the Dáyakrama 
Sangraha, where it is given thus :——“ An outcast, his offspring, 
an impotent person, one lame, insane, or an idiot, a blind man, 
one inflicted with an incurable disease, should be supported, 
since they are excluded from the inheritance” (2). The words 
of the Mitakshara in Ch. II, s. 10, sl. 1, on exclusion from inherit- 


(1) Ante, p. 201. (2) Ch, IIL, sl. 7. 


+ 
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ance, are:— The author states an exception to what has been 
said by him respecting the succession of the son, the widow, 
-and other heirs, as well as the re-united parcener, ‘an impotent 
person, an outcast and his issue, one lame, a madman, an idiot, 
a blind man, and a person afflicted with an incurable disease, 
as well as others (similarly disqualified) must be maintained, 
excluding them however from participation,” being the same 
text as isin the Dayabhaga. I may also notice that, in Elber- 
ling on Inheritance, s. 151, it is said:—‘ As succession takes 
place in consideration of the benefit conferred on the deceased 
by the funeral offerings, those who cannot, either for a general 
or special cause, or those who will not perform the ceremonies, 
are necessarily excluded from becoming heirs;” and he refers 
to s. 189, where it is said: —** The being impotent, or born blind 
and deaf, or having lost a sense or a limb, or being a madman, 
an idiot, or dumb, because these defects are considered as a 
punishment for crimes committed in a former state.” The texts 
speak of incurable disease, but madness is a separate head of 
disqualification to which incurability is not attached. They do 
not support the proposition that a person must, as Macpherson, J., 
says, be absolutely incurably insane. That goes beyond what 
the texts warrant. . 
The evidence in the case with regard to the state of mind 
' of Mahendranath Bysak was the deposition of Dr. Payne, 
who said :—(his Lordship read Dr. Payne’s evidence and pro- 
ceeded.) It appears to us that this evidence shows a state of 
madness for a long period of time, and certainly, if not without 
an absolute possibility of cure, without a probability of it. It is 
not necessary to show by clear and positive evidence the abso- 
lute impossibility of a cure. There is no authority for that 
either in the texts or decisions. According to Dr. Payne’s 
evidence, this person might well be described as a madman ; 
and in 1869, when the succession fell in, he was certainly a 
madman, and was not at that time in a condition to offer the 
funeral oblations, which is given as the reason why such a 
person should be excluded from inheritance. For that reason 
we think the decree of the learned Judge cannot stand, and that 
part of it which relates to the share of Mahendranath Bysak 
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1872 must be set aside.. The texts which exclude a madman from 

Dwa RrANATE inheritance declare that he is entitled to have maintenance ; and 

Mantinea. this Was not questioned in the argument before us, It must 

xara Bysax. therefore be referred to one of the Judges of this Court (unless 

the parties can agree on it, which they will probably be able to 

do) to ascertain what is a proper sum to be allowed for Mahen- 

dranath Bysak’s maintenance from his share of the property. 

: The parties will respectively bear their own costs of this appeal 
to be taxed as between attorney and client on scale No. 2. 


Appeal allowed. 


Attorneys for the appellants: Messrs. Gray & Sen. 


Attorneys for the’ respondent: Messrs. ‘Swinhoe, Law, & Co. 


Before Mr, Justice Macpherson. 





1872 S. M. PRANKUMARI DASI AND anotser v. ABINASH CHANDRA, 
Aug. 29. i MOOKERJEE. ; 
Costs, Payment of Plawntiff’s, by Stranger to suit. . s 


y 
The Court will not order a person not on the record to pay the costs decreed \ 
against the defendant, when the latter is a real and not a sham defendant and him- ` 
self did the wrongful act on which the suit was based, and has an interest in the \ 


y 


subject-matter of the suit, and when the plaintiff knew before the trial the circum- 
stances under which he afterwards sought to make such thiid person responsible 
for the costs, and might have added him as a defendant on the record (1). 


On 5th August 1872 the Advocate-General (offg.) obtained a 
rule calling on Krishnalal Gosain to show cause why he should 
not pay to the plaintiffs their costs of this suit payable to them 
by the defendant Abinash Chandra Mookerjee under the decree 
in the suit. The rule was obtained on the decree and on affida- 
vits of the defendant Abinash Chandra Mookerjee and of Mr. 
Carruthers, one of the attorneys for the plaintiffs. It appeared 
from these affidavits that the suit had been instituted to obtain pos- 
session of a house and premises No. 12, Old, Post-Office Street, 


(1) See Srimati Bamasundari Dasi v. Ramnarayan Mitter, 8B. L.'R. (App.), 65. 


`~ 


+ 
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‘Calcutta, of which the defendant, on the 8th January 1872, had 


forcibly dispossessed the plaintiffs, and for damages. The plaint 
was admitted on the 27th January 1872. At the time of the 
dispossession complained of, the defendant and Krishnalal 
Gosain carried on business in partnership as printers, under the 
style of the Bengal Printing Company, and after such dis- 
possession, the plant and stock of the Bengal Printing Com- 
pany were removed into the premises of which the plaintiffs 
sought to recover possession. On the 19th February Krishna- 
lal Gosain advertized that he was -the sole proprietor of 
the Bengal Printing Company, No. 12, Old Post Office Street, 
and on the following day the plaintiffs’ attorneys, acting under 
instructions from their clients, gave Krishnalal Gosain notice 
that, unless he would forthwith deliver up possession of the said 
premises, they would apply to add him as a defendant to the 
suit. It appeared, however, that the threat was not carried into 
execution, and Krishnalal Gosain was never added as a defend- 
ant. On the 24th February Abinash Chandra Mookerjee and 
‘Krishnalal Gosain sued the plaintiffs for specific performance 
of an agreement to grant them a lease of the house No. 12, Old 
Post Office Street, alleging in their plaint that, in pursuance of 
permission granted to them by the plaintiffs’ agent, they had, 
on the 8th January 1872, taken peaceable possession of, and 
had removed their plant and stock-in-trade into the said pre- 
mises. The suit for specific performance was dismissed on the 
12th June 1872 with costs, the plaintiffs therein not appear- 
ing. The plaintiffs in this suit obtained a decree on the 5th 
June 1872 for possession of the premises, and for Rs. 2,000 
damages, together with costs of suit on scale No. 2, which 
costs were taxed at Rs. 2,235-1. Neither the costs, nor the 
damages, nor any part thereof, had been paid by the defendant 
Abinash Chandra Mookerjee ; and Mr. Carruthers in his affida- 
vit stated that he had been informed by Mr. ©. F, Pittar, the 
defendant’s attorney, that the defendant was a man of very 
limited .means, and wholly unable to pay the costs or the 
damages awarded, and that he had no interest either in this suit 
or in the suit against the plaintiffs for specific performance, and 
that such suits were defended and instituted for the sole benefit 
28 
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1872 of Krishnalal Gosain. The'affidavit referred to the deposition of 
R M. Prans the defendant at the hearing of the suit, in which the defendant 


C stated that the printing-press had been bought. with funds supplied 
Cuanpra by Krishnalal Gosain, who was the monied ‘partner of the firm; 
MOOREIIER th at he, the defendant, took possession of the premises No. 12, 
Old Post Office Street, with Krishnalal Gosain’s knowledge; that 
he had ceased to be a partner in the Bengal Printing Company 
on the 5th April 1872, from which date he had received no 
profits therefrom; that he-had no interest in the suit; and that 
the costs were being paid by Krishnalal Gosain. The defend- 
ant Abinash Chandra Mookerjee supported these statements by 
an affidavit in which he alleged that Krishnalal Gosain had 
agreed to pay the costs of this suit and of the suit for specific 
‘ performance, and that the latter suit was instituted, and both 
suits were carried on, for Krishnalal Gosain’s sole benefit. 

In an affidavit filed in answer to those upon which the rule 
had been obtained, Krishnalal Gosain stated that Abinash 
Chandra Mookerjee was his man aging partner, but that he had 
never authorized him to take forcible possession of the plaintiffs» 
premises, nor was he aware that Abinash Chandra Mookerjee 
had done so until after the institution of the plaintiffs’ suit; that 
he had merely learnt from Abinash Chandra Mookerjee that 
there was a house to let in Old Post Office Street, and had given\ 
his assent to renting it. He denied that he had ever agreed to 
pay all the costs incurred in the conduct of this suit, or of the \ 


suit for specific performance, or that such suits were for his sole \ 
benefit. 


r 


Mr. Kennedy, on bebalf of Krishnalal Gosain, showed cause. 
Up to the present time there has been no case showing that the 
Court has power to order a stranger having a substantial inter- 
est in a suit to pay the costs due by the defendant, although 
there is a note by Mr. Bourke in his report of the case of S. M. 
Bammasundry Dossee v, Anundololl Doss (1) to the effect that 
such a course might, under certain circumstances, be adopted. In 
order to succeed, the plaintiffs must show something in the 
nature of barratry and maintenance. See per Lord Abinger in 


! (1) Bourke, 44, 
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Hayward v. Giffard (1). This was the principle adopted by 1872 
Phear, J., in Jugessur Coomar v. Prossono Coomar Ghose (2) DAE pra 


and in S. M. Bammasundry Dossee v. Anundololl Doss (3). Hee: 
The plaintiffs ought to have made Krishnalal Gosain a-party _Cuaxpra 


defendant—Berkeley v. Dimery (4) and Evans v. Rees (5). MOOKERIER, 


The Advocate- General (offg.) in support of the rule.—-The 
lability of Krishnalal Gosain depends on whether he consented 
to the wrongful act, or afterwards so gave his assent to it as 
to show that he concurred with Abinash Chandra Mookerjee— 
Petrie v. Lamont (6). The technical rule established by the 
English cases is only a portion of a broad principle; the real 
point to be looked at 'is who was substantially the defendant— 
Doe d. Marsters v. Gray (7), In this case it was clearly 
established that Krishnalal Gosain paid for the defence, and 


was the real defendant. 
Cur. adv, vult. 


MACPHERSON, J.—It appears to me that this is not a case in 
which I ought to order that the damages and costs, or the costs, 
payable by the defendant Abinash Chandra Mookerjee, should 
be/paid by Krishnalal Gosain. The case is by no means one of 
those contemplated by Phear, J., in the remarks made by him 

his judgment in the case of S. M. Bammasundry Dossee v. 
Anundololl Doss (8); for this is not a case in which, in the course 
of the trial itself, it for the first time turned out that the party 
before the Court was a man of straw, and merely the puppet of 
Krishnalal Gosain, who was actually pulling the strings of litiga- 
tion, In the first place, the party before the Court is not a man 
of straw, as far as I can see, whether he is or is not now able to 
pay the amount decreed. Abinash Chandra Mookerjee was in no 
sense a sham defendant, he was a real substantial defendant, who 
had himself done the wrongful act on which the suit was based, 
and who had a six-anna interest in the whole matter, which 
was really the subject of the suit. 


(1) 4 M. &, W.,-194. ; (5) 2 Q. B., 339. 
(2) 1 I. J., N. S., 282, (6) 1 Car. & Marsh., 93, 
(3) Bourke, 44. (7) 10 B. & C., 615. 


(4) 10 B, & C. 118 ; in note, (8) Bourke, 44, at p. 46 
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Then, the plaintiffs did not for the first time, in the course of 
the trial itself, discover the position of the defendant with 
relation to Krishnalal Gosain. They, in fact, all along knew of 
the connection between these persons. The negotiations which 
had taken place between Abinash Chandra and the plaintiffs 
were for a lease of the house to him and Krishnalal Gosain 
for the purposes of the printing business which they were carry- 
ing on, At any rate, if the plaintiffs did not know of the part- 
nership at the time they filed their plaint, they certainly knew on 
the 20th February as much of the connection of Abinash 
Chandra Mookerjee with Krishnalal Gosain as they now know, 
and they on that day wrote a letter to Krishnalal Gosain 
threatening to have him added as a party defendant to the suit, 
if he did not immediately give up possession of the house. 
The course indicated in this letter was in fact the course the 
plaintiffs should have followed: Krishnalal Gosain ought to have 
been made a defendant, for practically he was just as much liable 
in this, suit as was Abinash Chandra Mookerjee. Krishnalal 
Gosain had certainly no more interest in defending the suit 
than Abinash Chandra Mookerjee had, except that he had a 
larger share in the partnership. It is a case in which the plain- 
tiffs have chosen to sue only one person instead of suing two. 
The defendant was selected by the plaintiffs themselves, and is 
in no sense a sham defendant. I, therefore, refuse this appli- 


cation; but, considering all the circumstances, I shall not give 
any costs. 


Rule discharged. 
Attorneys for the plaintiffs, Messrs. Carruthers and Dignam. 


Attorneys for Krishnalal Gosain, Messrs. Swinhoe, Law & Co. 
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[APPELLATE CIVIL] 


Before Mr. Justice Mitter and Mr. Justice Ainslie. 


KASINATH SHAHA (Pramtirr) vo DWARKANATH SIRKAR anD 1872 ° 
ANOTHER (DrFrEenpanrs).* April 16, 


Act VIII of 1859, s. 170—Judgment against Party for Non~-attendance— 
Statement in Written Statement not Proof. 


The discretion which a Court has, under s. 170 of Act VIII of 1859, of passing 
judgment’ against a party for non-compliance with the Court’s order to attend and 
give evidence or produce documents ina suit, is not confined to cases where the 
party summoning him cannot prove his case otherwise than by the evidence of such 
other party, or where the fact to be proved is solely and exclusively within the know- 
ledge of such other party. 

A bare allegation by a defendant in his written statement, without any proof in 
support of it, that a certain person is his inveterate enemy, is not sufficient to dis- 
credit that person’s testimony. 


Kasinary SHAHA sued the defendants to recover possession 
pf certain jote lands. He alleged that he was the defendants’ 
‘jotedar for upwards of twelve years, of the disputed land, on an 
annual jumma of Rs. 32-3; that his name was recorded in the 
defendants’ sherista; that on the 1st Aghran 1277 (15th Novem- 
ber 1870), the defendants dispossessed him, and that the first 
defendant, Dwarkanath Sirkar, had entered into possession. 

The defendants in their written statement stated that the 
plaintiff was not in possession of the disputed land as jotedar or 
in any other capacity ; that they never put him out of possession ; 
that the land was held in jote by one Jagannath Shaha, on whose 
death without issue, they and their co-sharers had leased it to 
one Zaker and others, who were now in possession by paying rent, 
and submitted that the claim was barred by the law. of limitation. 


* Special Appeal, No, 1880 of 1871, from a decree of the Subordinate Judge of Rajshahye, 
dated the 26th June 1871, reversing a decree of the Munsif of that district, dated the 27th 
March 1871, 
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1872 The Munsif fixed the following issues among others :— 
Rie . t Is the suit barred by (the law of) limitation? 
v. < Whether the plaintiff ’s allegation, with regard to his jotedari . 
DwARKANATH 


Sirxan, (sight) and possession, and his subsequent ouster, is true or not?” 
In support of his case the plaintiff cited all the defendants 
as his witnesses, They were summoned to appear with their 
books and papers relating to the mauza in which the land 
in dispute was situated. In answer to the summons, only two 
of the defendants, Panchanand Chowdhry and Girish Chan- 
dra Moitro, appeared and were examined, and Panchanand 
Chowdhry also produced the books and papers called for. The 
plaintiff had three other witnesses examined in his behalf. None 
of the other defendants who were summoned appeared to give 
their testimony, and the Munsif considered the excuses which 
they offered through their pleader for their non-attendance to be 
_ insufficient. In the opinion of the Munsif, the plaintiff’s case 
was fully established by the evidence of the two defendants who 
were examined, by the books and papers produced by one of 
them, and by the other evidence adduced by him. In addition 
_ to this finding in the plaintiff’s favor, the Munsif added :—  ~ 
“ Hence, with reference to the evidence alluded to, as well as under 
the provisions of s. 170 of Act VIIL of 1859, and according to the 
ruling laid down in Srimati Hemangini Dasi v. Ramnidhi Kundu (1), 
the suit must be decided against the defendants, and a decree entered in 
favor of the plaintiff.” 


The defendant Dwarkanath Sirkar appealed against the Mun- 
sif’s decree. E 

On appeal, the Subordinate Judge reversed the Munsif’s 
decree, and dismissed the suit. He assigned the following reasons 
for arriving at a different conclusion from the first Court :— 

“ As for the evidence given by Panchanand Chowdhry, in favor of the 
plaintiff, I would observe that it cannot be relied upon, for it was 
long before the said Chowdhry gave this evidence that the appellant in. 
his written statement described him as his ‘inveterate enemy.’ The wit- 
ness Madhab Chandra Shaha is the plaintiffs nephew. The witness 
Haris Chandra Ghose is the plaintiff’s servant. The witness Girish 


(1) 1 B. L, R, 8. N, xi, 
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Chandra Moitrocannotspeak about the alleged jumma and bond of the plaint- 
iff with any degree of exactness. The witness Barada Gabind Sing states 
contrary to the plaintiff’s own allegation that he was ousted in the month 
, of Kartik (November), Under these circumstances the Court below was 
not justified in passing judgment against the defendants on their failure 
.to appear as witnesses before him, for such a procedure is only applicable 
when a party to a suit refuses to attend and give evidence, though 
summoned, to do so, and when the party, desirous of examining him, is 
unable to prove his case without his evidence, and when the matter 
_ which he is unable to establish turns upon such a question of fact as 
may justly be considered to be only within the knowledge of the 
party who refuses to give evidence. But it would appear that the 
special application made by the plaintiff on the 6th Magh 1277 
(18th January 1871), citing the defendants as witnesses, mentions no- 
where that he, the plaintiff, will be unable to establish his claim without 
the defendants’ evidence. Moreover, the defendants in their verified 
written declaration, dated 29th Magh 1277 (lOth February 1871), 
Seat ‘the papers called for from the defendants are not in their 
Mion. Besides, the plaintiff did not entirely rely upon the evi- 
of the defendants, but on the contrary he has furnished other 
Ence. Hence I see no reason why, under, the circumstances of 
aap enso, judgment must, as a matter of course, be passed against the 
W ondants under s. 170 of the Civil Procedure Code. ‘This seems to be 
Wao view taken in the case of Srimati Hemangini Dasi v, Ramnidhi 
. Kundu (1) which the Munsif has quoted in his decision’ The evidence 
adduced on behalf of the defendants proves their allegation. The lower 
Court’s decision must, therefore, be set aside, and the grounds of appeal 
are held to be valid.” 






Against this decision the plaintiff appealed to the High Court. 


Baboos Nalit Chandra Sen and Girish Chandra Mookerjee 
for the appellant. 


Baboos Debendra Narayan Bose and Mohini Mohan Roy for 
the respondents. 


The judgment of the Court was delivered by 
Mrirrer,, J.—We are of opinion that this case falls within 


Q) 1B. L. R, S. No xi 
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the purview of the case of Ishan Chandra Ghose v. Baris 
Chandra Banerjee (1). The suit’ was for possession of a piece 
of land which the plaintiff claimed by virtue of an alleged 


jotedari right. 


(His Lordship, after briefly stating the facts, and reading the 
portion of the Subordinate Judge's judgment, from the words 
s Under these circumstances the Court below was not justified, 
&c.,” to “ within the knowledge of the party wlio’ refuses to give 
evidence,” proceeded.)—In this case there is no dispute’ whatever 
that the defendants were duly ordered by the Court'to ‘appear and 
give their evidence, and consequently the first portion of the 
Judge’s remark does not appear to be of much'importance. With 


(1) Before Mr. Justice Macpherson and Mr. 
Justice Glover, 


ISHAN CHANDRA GHOSE AND OTHERS 
(Pramrtrrs) v. HARIS CHANDRA 
BANERJEE AND ANOTHER (DEFEND- 
ANTS)" 

The ist September 1869. 
Baboo Taraknath Dutt for the appellants, 


Baboo Bama Charan Banerjee for the 
respondents. 


Macrumrson, J.—In this case the de- 
fendant, having been ordered to attend 
and give evidence, without lawful cause, 
failed to comply with that order; and 
in consequence, the Court of first in- 
stance passed judgment against him. The 
‘first Court decided in favor of the plain- 
tiff upon other grounds also. In appeal 
the lower Appellate Court reversed this 
‘order, not being satisfied with the 
evidence of the plaintiff, and saying that 
the Munsif ought not to have decided 
against the defendant, because he failed 
to appear and give evidence. 

It appears to me that the judgment, 
passed by the Court of first instance 
againat the defendant, was a judgment 
which that Court had full power to pass, 


and which that Court properly passéd. 
And Ithink that the lower Appellate 
Court was. wrong in interfering with 
that judgment. We have sent for the nathi 
erat the 


B., and it appears clearly from it 
defendant was summoned speci 
ss, 162 and 163 of the Code 
Procedure; and that, when hi 
ed cause against being called u 
attend, the Court was not satisfied! 
the cause shown. Under these cir 
stances, and there being evidence w. 
supported the plaintiff’s case, the M 
sif was quite right to decide against th 
defendant under s, 170. The judg 
ment of the lower Appellate Court ought 
to he reversed, and the judgnient of the 
Court of first instance restored with 
costs. 

























Grover, J.—I am of the same opinion. 
It is quite clear that the order of the 
Munsif was based substantially on the 
default of the defendant to come in and : 
give evidence, and it appears, moreover; 
that the defendant was summoned after 
enquiry on the part of the Munsif that 
his evidence was necessary for the eluci- 
dation of the case, 


» 


* Special Appeal, No.’ 844 of 1869, from a decree of the Second Subordinate Judge of 
Hooghly, dated the 19th January 1869, reversing a decree of the Munsif of that district, 


dated the 24th August 1868, . 


Pe 
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reference to the other portion of it, it seems clear that there is 
nothing in the Code of Civil Procedure, or in any other law that 
we are aware of, which says that the provisions of s. 170 apply to 
those cases only in which the party summoning his opponent is not 
in a position to prove his case otherwise than by the evidence of 
that opponent, nor is there any law that it is in those cases only 
where the fact to be proved is solely and exclusively within the 
knowledge of the party summoned to appear, that the Court 
can apply the provisions of the section above referred to. This 
reasoning of the Subordinate Judge appears to be quite erro- 
neous. 

We wish further to observe that we are by no means satisfied 
with the mode in which the Subordinate Judge has dealt with 
the evidence adduced by the plaintif. The Subordinate Judge 
says, with reference to one of the plaintiffs witnesses, that his 
evidence cannot be relied upon, inasmuch as the defendants had 
previously mentioned in their written statement that they and 
the witness were not on good terms. Such reasoning appears to 
me to be manifestly erroneous ; otherwise a party may get rid 
of all his opponent’s‘witnesses, by ‘simply saying beforehand 

‘that they are not on good terms with him. The Subordinate 
-J udge seems to have wholly overlooked the defendants’ per- 
- ‘sistent and contumacious refusal to give evidence upon the merits 
/ of the case; and taking all the circumstances into consideration, 

we think that the judgment of the lower Appellate Court 
ought to be reversed, and that of the first Court restored, with 
all costs. 


‘ Appeal decreed, 
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Before Mr, Justice L, S. Jackson and Mr, Justice Markby. 


SRINATH GHOSE any orarrs (Derenpants) vo. HARONATH 
© DUTT CHOWDHRY (Prarnrirr).* 


Act VILL of 1865 (B. C.)—Sale for Arrears of Reni—Fraud—Rights of a 
Purchaser at an Auction-sale held under Act VIIT of 1865 (B. C.) when 
` in Collusion with the former Proprietér—Landlord and Tenant. 


A proprietor of a talook, which was about to be sold for arrears of rent, entered 
into an arrangement with the plaintiff, whereby, in consideration of a share in the 
purchase, he agreed to use his influence to urge on the sale, and to secure the pur- 
chase to the plaintiff. Under this arrangement the plaintiff became the purchaser 
of the talook, and the former proprietor obtained a share in the purchase. A suit 
by the plaintiff to oust the under-tenants was dismissed; the plaintiff took only 
as a purchaser at an ordinary execution sale, and did not obtain the benefit of s. 16 ` 
of Act VII of 1865 (B. C.) (1). j 


In execution of decrees for rent amounting to Rs. 14,645-9-6 


‘against Srinath Ghose and his co-sharers, the ousut talook 


Lakhinarayan Ghose, paying a rent of Rs. 1,395, was sold by 
the Deputy Collector of Perozepore, and was purchased by Haro- 
nath Chowdhry and Chandra Kumar Das. The Collector 
confirmed the sale, notwithstanding an application by the decrée- 
holder to have it set aside on the ground of irregularity, an 
fraud. The decree-holder appealed to the Commissioner, who se 


* Regular Appeal, No. 168 of 1871, from a decree of the Officiating Judge of 
Backergunge, dated the 14th ‘April 1871. 


(1) Act VILI of 1865 (B. C.), 8. 16.—~ 
The purchaser of an under-tenure sold 
under this Act shall acquire it free of all 
incumbrances which may have accrued 
thereon by any act of any holder of the 
said under-tenure, his representatives, or 
assignees, unless the 1ight of making 
such incumbrances shall have been ex- 
pressly vested in the holder by the writ- 
ten engagement under which the under- 


. tenure was created, or by the subsequent 


written authority of the person who 
created it, his representatives, or as- 
signees. Provided that nothing herein 
contained shall be held to entitle the 


purchaser to eject khudkasht ryots or . 


resident and hereditary cultivators, nor 
to cancel bond fide engagements made 
with such class of ryots or cultivators 
aforesaid by the rates incumbent of the 
under-tenure or his representatives, except 
it be proved, in a regular suit to be 
brought by such purchaser for the ad- 
justmeut of hig rent, that a higher 
rent would have been demandable at the 
time such engagements were contracted 
by his predecessor, Nothing in this sec- 
tion shall be held to apply to the purchase 
of a tenure by the previous holder there- 
of, through whose default the tenure was 
brought to sale,” 


f 
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the sale aside. Thereupon the purchasers appealed to the Board 
of Revenue ; and by direction of the Board, the then Commis- 
sioner cancelled his predecessor’s order, and confirmed the sale. 
Haronath Chowdhry then brought the present suit, stating in 
his plaint that the talook had been sold for arrears of rent under 
Act VIII of 1865(B. C.); that he was the purchaser of a 12-anna 
share, and that Chandra Kumar was the purchaser of the other 
4-anna share thereof; that on his going to take possession of 
the property, he was opposed by the defendants, Nilmani Bipari 
and others, on the ground that they held a howla and shihmi 
tenure under the former proprietors; that by virtue of ‘his 
purchase he was entitled to possession free from all incumbrances 
created by the former proprietor. He prayed that he might 
+ be put in khas possession. l 
The defendants in their written statement set up, inter alia, 
that the plaintiff was a relative of Srinath Ghose, one of the 
former proprietors, and that Srinath bad, in collusion with the 
plaintiff, caused the talook to be sold, and had , purchased it 
himself in the name of the plaintiff; that the plaintiff, being 
merely a benamidar of the former proprietor, had no right to 
possession free from encumbrances created by the former pro- 
rietor; and that as they, the defendants, held the land’ in 
/ dispute under a good and valid title from the ancestor of Srinath 


” Ghose, they could not be ousted. 


Srinath Ghose, Ramnarayan Ghose, and Gaur Chandra Ghose 
applied to the Court, stating that the plaintiff had purchased the 
talook benami for them, the original proprietors, for whose 
arrears it had been sold, and that the sale having been set aside 
by the Commissioner, they were the rightful owners and in pos- 
session of the property. They were made parties to the suit, 


The Judge raised the following issues: 

First.—* Whether the sale of the ousué talook Lakhinarayan 
Ghose to the plaintiff and Chandra Kumar Das is now in force? 

Second.—If it is in force, then, 


1st.—Is plaintiff the real purchaser of the ousué talook, or 


did he purchase benami for the previous holders, Srinath Ghose 
and others? f 
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1872, 2nd:—If he is the real, purchaser, then. is he competent to 
Suwart avoid, the; defendant’s alleged howlas and take (Ahas) possession. 
Hine or not?” 
RONATH . 
PurE Pow: The Judge held that, as the sale had been ultimately confirm- 
7 ` ed by the Commissioner under the direction of the Board of 


Revenue, it was valid and in force. He further found on the 
evidence that the plaintiff was the real purchaser of the three- 
fourths share of the cusut talook, inasmuch as, although he had 
purchased it with the understanding that Srinath Ghose should 
subsequently acquire a share, “the arrangement was not carried 
out, and the latter furnished no portion of the funds.” He 
accordingly passed a decree in favor of the plaintiff. 


The defendants appealed to the High Court. 


Mr. Woodroffe (Baboos. Ramesh Chandra Mitter, Durga 
Mohan, Das, Rashbehari Ghose, and Kasihant Sen with him) for 
the appellants. 


Mr. Kennedy (Baboos Annadaprasad Banerjee, Kali Mohan 
Das, Chandra Madhab Ghose, and Ram Charan Mitter with 
him) for the respondent. ae 


i 


\ 
Mr. Woodroffe contended that, as the sale was effected in 

collusion ‘with the defaulter, the plaintiff could derive no title |, 
as an auction-purchaser under Act VIII of 1865 (B. C.)— : 
Nawab Sidhee Nuzur Ally Khan v. Rajah Oojoodhyaram N 
Khan (1). His right was that of an ordinary private purchaser, 
and, as such, he was not entitled to set aside any incumbrance 
or tenure created by the-defaulter. Srinath was bound to pro- 
tect the rights of his under-tenants, and his not having done so 
was gross fraud on his part. 


4 


Mr. ` Kennedy contended that, as fraud had neither been 

l alleged nor proved in the Court below, it could not be set up in 
appeal, The case made out by the pleadings was not what was 
relied upon in appeal—Eshenchunder Singh v. Shamachurn 
Bhutto (2). Fraud must be proved; mere allegation is not 


(1) 10 Moo, I. A., 322, (2) 11 Moo. L A, 7. 
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sufficient— Bowen v. Evans (1). Unless there: wasian engage- 
ment previous to sale, nothing done subsequent to the sale 
could, alter the existing equities, There was no engagement. 
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There might have been a negotiation which gave Srinath a hope Durr onos 
HE 


of getting some property and some advantage. Nawab Sidhee 
Nuzur Ally Khan v. Rajah Oojoodhyaram Khan (2) is distin- 
guishable, as in that case there were no existing arrears of rent at 
the time when the arrangement was made; it wasin consequence 
of the contract that the. estate fell into. arrears. Here there was: 
no contract, there had merely been negotiations for a contract, 
The evidence had wholly failed to prove an agreement or 
arrangement to bind the parties. It was impossible for the 
family to raise funds to pay the rent, consequently the estate fell 
into arrears. The circumstances of the case could not constitute 
the purchase by the plaintiff a purchase in trust for Srinath— 
Nesbitt v.. Tredennich (3). 


Mr. Woodroffe was not called upon to reply. 


Markey, J. (after stating the pleadings and the issues, conti- 
nued)—The facts of the case seem to be as follows :—Sonamani, 
the zemindar, had a decree:for rent for a large amount against 
Srinath and his co-sharers, who held- what ‘is called an ousut 

-talook in the zemindari, and a sale of the tenure was threatened. 
f Ambika Charan, the agent of Sonamani, and: the plaintiff 
Haronath were each of them desirous to purchase the tenure 
provided they could make some favorable arrangement for that 
purpose with Srinath who had the management of the whole 
‘affair, his co-sharers not interfering at all, The arrangement 
that Ambika Charan desired was that the decree-holder should 
have one-half; himself one quarter; and Srinath Ghose one 
quarter; he and the decree-holder were -to find the funds; and 
the decree-holder and Srinath were to arrange that the biddings 
should be kept down, Ambika Charan hoped that he had 
secured this arrangement, and he went to the sale prepared to bid 
up to Rs. 80,000 and-make the deposit. If he could have car- 
ried out his plans, he would have got one quarter of the property 


. (1) 2H, La Ca, 257. (2) 10 Moo. I. A, 822. (3) 1 Ball & B., 29, 


RY. 
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for Rs. 27,000 which, as the evidence shows, is 13 or 14 years’ 
purchase, Haronath, however, had before that date gained over 
Srinath, and made an arrangement with him that, if the proper- 
ty were sold to him for Rs. 40,000 or 45,000, Srinath should have 
half. This was no doubt, on the face of it, a far less favorable 
arrangement for Srinath, but for some reasons of his own he 
accepted it; probably because he could more easily secure 
Haronath’s co-operation than Ambika Charan’s in his designs 
to appropriate the whole of the surplus proceeds for himself to 


the exclusion of his co-sharers, 


If the property went for more 


than Rs. 45,000 Srinath’s share was to be settled afterwards. 
However, as the District Judge says, things did not go so 
smoothly as was expected. Another person stepped in, the 
Mohalanavis, as he is called, and through Chandra Kumar 
(purchaser of 4 annas) commenced'‘an' active bidding on his own 
behalf, and Ambika Charan being altogether excluded from the 
arrangement, began, as the decree-holder’s agent, to threaten to 
postpone the sale (1). The competition of the Mohalanavis was 


(1) Regulation VIII of 1819, s. 14, en- 


acts :— 

“ First.—Should the balance claimed by 
a zemindar, on account of the rent of 
any under-tenure, remain unpaid upon the 
day fixed for the sale of the tenure, the 
sale shall be made without reserve in 
the manner provided for in ss. 9 and 
10 of this Regulation ; nor shall it be 
stayed or postponed on any account, un- 
less the amount of the demand be lodged, 
It shall however be competent to any 
party desirous of contesting the right of 
the zemindar to make the sale whether 
on the ground of there having been no 
balance due, or on any other ground, to 
sue the zemindar for the reversal of the 
same, and upon establishing a sufficient 
plea, to obtain a decree with full costs 
and damages. The purchaser shall be 
made a party in such suits, ‘and upon 
decree passing for reversal of the sale, 
the Court shall be careful to indemnify 
him against all loss, at the charge of the 
zemindar or person at whose suit the 
sale may have been made. 


“ Second.—In cases also in which a ta- 
lookdar may contest the zemindar’s de- 
mand of any arrear, as specified in the 
notice advertized, such talookdar shall 
be competent to apply for summary in- 
vestigation, at any time within the period. 
of notice; the zemindar shall then be 
called upon to furnish his kabuliat and 
other proofs at the shortest convenient 
notice, in order that the award may, if 
possible, be made before the day appoint- 
ed for sale. Such award, if so made, 
will of course regulate the ulterior pro~ 
cess ; but if the case be still pending, 
the lot shall be called up in its turn, not- 
withstanding the suit ; and if the zemin- 
dar or his agent in ,attendance insist 


„on the demand, the sale shall ‘be made 


on his responsibility, nor shall it be stay- 
ed, or the summary suit be allowed to 
proceed, unless the amount claimed be 
lodged in cash, .or in Government secu- 
rities, or in notes of the Bank of Bengal, 
by the talookdar contesting the demand} 
and if such deposit be not made, the 
alleged defanlter will have no remedy, 


f 
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however got rid of by giving him a one quarter share in the sale, 
and it was obviously impossible at that time, when upwards of 
Rs: 60,000 had been bid for the property, for Ambika Charan 
to stop the sale without Srinath’s consent. But Srinath had 
then made up his mind to hold by Haronath, and stoutly protested 
against the postponement, threatening to appeal to the Court if 
any attempt was made to postpone; and the property was 
accordingly knocked down to Haronath for Rs. 64,000. Sub- 
sequently the arrangement between Haronath and Srinath 
turned out to be (when exactly it was made does not appear), that 
„Srinath was to get one quarter of the property, Haronath was to 
get one-half, for which, as the District Judge calculates, he paid 
Rs. 24,000, and in some way or other Srinath got into his hands 
Rs. 25,000 out of the purchase-money, which he appropriat- 
ed to his: own. use, not a-‘rupee (as the District Judge 
finds) going to his co-sharers. (After discussing the evidence, 
his Lordship proceeded) :—It is further said that it is extremely 
improbable that Srinath would consent to an arrangement by 
which he got so small a share, and that it would have been better 
' for ‘him to let the property go for what it would fetch. There 
was however scarcely any real bond fide competition for the 
property, nor would a sale to the highest bidder have an- 
/swered Srinath’s purpose, unless the purchaser would assent to 
Srinath’s plans for getting hold of the purchase-money. As 
the District Judge points out, it required a good deal of caution 
to secure to Srinath all the advantages which he desired. 
Upon the whole, we agree with the District Judge in his find- 
ing that Srinath came to terms with the plaintiff, and that the 
purchase was made by the plaintiff on the understanding that a 
one-fourth share should be subsequently handed over to Srinath, 
and that “ Srinath was to aid the sale in his capacity of debtor by 
refusing to allow postponement if the decree-holder wished to 


f \ 
but a regular action for damages and for costs of process, be paid into Court at 


a reversal of the sale.” ; any time before the sule commences, 
And see Krishna Mohan Shaha v. Af- Whether by the defanlting holder of the 
tabuddin Mahomed, 8 B. L. R., 134. under-tenure or any one interested in the 


By Act VIM of 1865 (B. C,),8.6.—“If Protection of the under-tennre, such sale 
the sum due under the decree, together shall not take place.” 
with interest to date of payment and all 
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1872 stay the sale, by assisting a postponement if there was danger 
Sewara of other parties becoming purchasers ;” and that. Srinath got a 
eer one-fourth share as a reward for the service which he performed 
Dutt Crow- for the plaintiff by securing to him the property at a low price. 
a The question then arises upon these facts whether the plaintiff 
can annul the under-tenure and oust the Biparis. The Dis- 
trict Judge thinks he can, because he is the real purchaser not- 
withstanding his arrangement with Srinath. But the District 
Judge has altogether omitted to consider the question, which is 
fairly raised in this case by the allegation of the defendants and 
by the facts found on the evidence, whether this was not against 
the Biparis a fraudulent transaction. If it was, and the plain- 
tiff was a party to it, his suit as against the Biparis must be 
dismissed. 


Now we take itto be clear that, if a lessor enters into an agree- 
ment with another person to get rid of his lessee by means of a 
fictitious sale and to share the profits of the transaction, that is a 
fraud as against the lessee. That would be a far stronger case than 
that of Nawab Sidhee Nuzur Ally Khan v. Rajah Oojoodhyaram 
Khan (1), where it was held to be gross fraud in a mortgagee to 
attempt to deprive his mortgagor of his right of redemption by 
means of a fictitious sale of the property for arrears of revenus. 
The question therefore is whether there was such an agree- 
ment in this case. ,Now it is quite true, as pointed out by 
Mr. Kennedy, that in the case of Nawab Nuzur Ali Khan v. 
Rajah Oojoodhyaram Khan (1), there was, when the agreement 
was made, the deliberate design to create the arrear of revenue 
in order to get the estate sold, whilst in the present case there 
was an actual arrear of rent for which a decree had been obtained 
and execution threatened, before any negotiation took place. 

- But then it is found, and we think rightly found, that Srinath 
had, if not absolute control over the sale, at least a considerable 
voice in bringing it on or postponing it. Now we are by no means 
sure that it is not the duty of a lessor, under such circumstances, 
to do his utmost to postpone the sale, and sò to protect the inter- 
ests of his lessee; that is certainly what an upright and honest 


(1) 10 Moo, I. A 822, 
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man would do under the circumstances ; andit is a rule of Eng- 1872 
lish law, which seems to bé founded on broad principles of equity, Sgisara 
which are applicable here also, that an intermediate landlord is v 


š š 7 Hanowara 
bound to protect his own tenant from all paramount claims; Durr Crow- 
see Graham v. Allsopp (1). At any rate we cannot doubt that it oe 
is a gross fraud in the intermediate landlord to use his influence 

- to urge on a sale for arrears of rent, in order to secure to 
the purchaser the advantages of such a sale under the Act: 
the intermediate landlord at the same time bargaining to re- 
ceive, as a reward for his services, a share in the advantages 
thereby secured. And if this be a fraud, then to this fraud 
the plaintiff was a party, and the sale being part of the 
machinery by which this fraud was, effected, we think it 
ought to'be put entirely on one side in considering the question 
now before us, and that, as between the plaintiff and the 
Biparis, the plaintiff ought to be considered, not as having 
the rights of an auction-puichaser under Act VIII of 1865 
(B. C.), but only as having the rights of a private purchaser. 
It seems to us that if we were to give the plaintiff a decree in 
this’ suit, we should be making the Collector and the Court in- 
strhments in the hands of the parties to carry out a gross fraud 
ypon the Biparis; a fraud in which we regret to observe more 
Ahan one person was prepared to assist. It was scarcely denied 
í by Mr. Kennedy-that if a superior landlord, protected by an 

í ordinary clause for forfeiture in case of non-payment of rent, 
` were to enter into a contrivance with his lessee to get rid of the 
under-tenants by putting the forfeiture in force that would be a 
fraud on the under-tenants, of which the superior landlord 
could not take advantage, And it seems to us to make no dif- 
ference that the right to cancel the under-tenures is given by 
legislative enactment, and that the right is given, not to the 
superior landlord, but to the purchaser of the tenure. The fraud 
in both cases is that of the intermediate tenant, who seeks to 
destroy his own under-tenants, to which fraud the superior land- 
lord in one case, and the purchaser in the other, has become a 


party. | H oa 


(1) 3 Ex., 186. 
30 
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1872 This being so, the plaintiff’s suit cannot be maintained. The 
Smari plaintiff cannot take advantage of his own fraud to oust the 
HOSE > i 
v. Biparis, who hold under a valid grant from Srinath and his co- 
HARONATH i 


Durr Crow- sharers, or their predecessors. It is unnecessary therefore to 

man consider the two points of a more technical character suggested 

by Mr. Woodroffe,—namely, first, whether the sale having been 

set aside by the Commissioner it is now in force at all; and, 

secondly, whether the Deputy Collector of Perozepore who sold 

the property was the Collector within whose jurisdiction the 

lands lay within the meaning of s. 3 of Act VIII of 1865 

(B. C.) With regard to the first point, however, we may 

say that, having heard Mr. Woodroffe’s argument, we are not 

disposed to give our assent, to his contention that an order 

made by a Commissioner is irrevocable by his successor. No 

doubt this is a step which every officer would hesitate to take; 

and which he ought not to take except under very special cir- 

cumstances; but here Mr. Simson, in cancelling Mr. Buckland’s 

order and confirming the sale, which had been set aside, acted 

under the express. directions of the Board of Revenue, and we 

are not prepared to say either that Mr. Simson should have 

disobeyed those directions, or that his acts done in obedience 
thereto were void. 

Upon the other point which has not been fully argued, we\ 
express no opinion. . 

The decree of the District Judge, so far as it relates to the 
Biparis, must be reversed, and the plaintiff’s suit, as against ` 
these defendants, dismissed with costs both in this Court and 
the Court below. 

We are asked by Mr. Kennedy to declare the rights of the 
plaintiff as against Srinath. We think we ought not to do this. 
Though Srinath has been made a party in this sense that his 
name has been ordered to be added to the list of defendants, 
there has been no attempt in the lower Court to deal with the 
case separately as against him; the plaintiff asked for no relief 
as against Srinath, and he has nowhere stated what the rights 
are which he wishes to have declared, Srinath was in this case 
no more than a witness who volunteered to assist the defend-*° 
ants for his own purposes, and we are wholly at a loss to see 


\ 
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why the District Judge made him and his co-sharers defendants, 1872 


We decline to enter into any question as to the rights of the Semara 
Guose 


plaintiff as against Srinath Ghose or Ramnarayan Ghose or Gaur ae 
ARONATIL 


Chandra Ghose, the defendants subsequently added; and the Durr Cuow- 
proper course will be to order the suit as against them tobe ° 
dismissed, not on the merits, but on the ground that there is 

nothing at issue between them and the plaintiff in this suit. 

These three defendants will bear their own costs. 


Decree modified. 
[APPELLATE CRIMINAL] 


Before Sir Richard Couch, Ki, Chief Justice, and Mr, Justice Ainslie. 


In THE MATTER OP tHE Petitions or J. D. SUTHERLAND anv a 
UNC d. 


ANOTHER,* 
‘ 
kS 


Actual Possession-- Criminal Procedure Code (Act XXV of 1861), ss. 282 
and 318—Breach of the Peace regurding Possession of Land. 


The possession of a master by his servant—of a landlord by his immediate tenant, 

the' person who pays rent to him—of the person who has the property 

` iw the land by the usufructuary, come within the meaning of the words 

“ actual possession’ in s. 818 of the Code of Criminal Procedure. Their 

j meaning is not limited to bodily possession. But a person is not in “ actual posses- 

sion” where the rents are paid by the actual occupier, not to him, but to an inter- 
mediate holder. 

All that’is required to make a proceeding under s. 318 proper and valid, is that 
the Magistrate should be satisfied that a dispute exists, and he is to record the 
grounds of his being so satisfied. There is nothing which defines upon ‘what 
grounds he shall be satisfied, or limits him to being satisfied by evidence given 
before him, 

If a Magistrate is satisfied that the circumstances of a case require it, he may 
make an order under s. 282, notwithstanding that he has taken recognizances under 


8. 282, 
Tars was an application to the Court on behalf of Harda 
Narayan and J. D. Sutherland based upon two petitions, By 
the first of these petitions, it was prayed that a certain order, 
dated the 6th February 1872, made by the Magistrate of Monghyr 
* Miscellaneous Criminal Cases, Nos. 50 and 51 of 1872, against the orders of the Magis- 


trate of Monghy:, dated the 6th Febumy 1872, 
31 
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___ 1872 under s 282 of the Code of Criminal Procedure (1), 
wt tHe, requiring the petitioners to enter into recognizances for the 
THE Pirrrrons gums of Rs. 10,000 and Rs. 2,000 respectively, to keep the peace 
SurusrtanD, towards L, Crowdy for a period of six months, might be set 
aside on, among others, the following grounds :—That there was 
no evidence before the Magistrate of a breach of the peace 
having been committed, or of an intention to commit a breach 
of the peace by the petitioners ; that the Magistrate proceeded 
upon Police reports only; that the admissions made by one or 
both of the petitioners did not amount to evidence of an inten- 
tion to commit a breach of the peace; and particularly, as 
regarded Harda Narayan, that the Magistrate was wrong in 
making the order against him on the ground that Sutherland 
was his manager. No witnesses were examined against the peti- 
tioners, but Sutherland, in answer to questions put to him by 
the Magistrate, said:— It is my intention to carry out the 
business of constructing this factory. Some of the factory build- 
ings, for instance, the wheel-house for taking water, &c., will be 
on this very piece of ground disputed, that is, which Mr. 
Crowdy says is his.” The Magistrate remarked upon this 

as follows :— 
“Tt appears to me on review that the position of affairs between 
the parties is distinctly such as in the words of s. 282 would probably} 
occasion a breach of the peace, Mr. Crowdy has not furnished any ‘ 
evidence in support of his account of the matter (or points dwelt upon 
by the pleader of the other side), but this want is supplied by the 
admissions of Mr. Sutherland, for he declares that he must have the 
lands on which Crowdy’s tent is pitched, instead of having recourse to 

law to settle the dispute.” 

By the other petition it was prayed that an order made by 
the same Magistrate on the 15th February 1872, in a proceed- 


(1) S. 282.—It shall be lawful for the 
Magistrate of the District, or other Officer 
exercising the powers of a Magistrate, 
whenever he shall receive credible 
information that any person, whether a 
European British subject or not, is likely 
to commit a breach of the peace, or to 
do any act that may probably occasion 


a breach of the peace, to summon such 
person to attend at a time and place 
mentioned in the summons, to show 
cause why he should not be required to 
enter into a bond to keep the peace with 
or without sureties, as such Magistrate 
shall think fit. 


VOL. IX] HIGH COURT. 231 
ing under s. 318 (1), by which the Magistrate had declared Mr. 21872 
Crowdy to be in possession of a certain piece of land, known | IN tue 


in the proceedings as plot C., and directed the petitioners to Bee ORs 
resort to the Civil Court by a regular suit, might be set aside Suruanann. 
on, among others, the following grounds :—That the Magistrate 
did not hold and record such a proceeding as is required by 
8. 318 of the ‘Code of Criminal Procedure; that the proceeding 
under s. 318 was founded upon the proceeding and the order 
in the proceeding under s. 282, which were themselves irregular ; 
that Mr. Crowdy had not such possession as is required by 
8, 318, because, upon his own showing, he claimed plot C. as 
the jote of one Pochan Rai, who was alleged to be a ryot hold- 
ing that plot under one Ram Charan Bhagat and others, the 
hathinadérs (lessees) of Islampore under Crowdy and others; 
` and that Pochan Rai was no party to the proceedings. 
- It appeared that the Magistrate, in addition to the statements 
made by the parties themselves, proceeded upon an office-memo- 
randum which had been previously recorded, and which was in 


these terms :-— 


“ Whereas, in the case of Government, first party, and Baboo Harda 
Narayan and Mr. Sutherland, second party, and Mr. Crowdy, third party, 
jrecognizances and security have been taken under s. 282, Act XXV of 
1861, by reason of there being a probability, of a breach of the peace, 
aud in those proceedings it became apparent that a likelihood of a breach 
of the peace arises from this cause that, within the boundaries of the 
land which Mr, Sutherland alleges that he holds under a mokurrari 


(1) S. 318.—Whenever the Magistrate 
of the District, or other Officer exercising 
the powers of a Magistrate, shall be satis- 
fied that a dispute, likely to induce a 
breach of the pence, exists concerning 
any land, premises, water, fisheries, crops, 
or other produce of land, within the 
limits of his jurisdiction, he shall record 
a proceeding stating the grounds of his 
being so satisfied, and shall call on all 
parties concerned in such dispute to at- 
tend his Court in person, or by agent, 
within a time to be fixed by the Magis- 
trate or other Officer as aforesaid, and .to 
give in a written statement of their re- 


spective claims, as respects the fact of 
actual possession of the subject of dis- 
pute. The Magistrate or other Officer as 
aforesaid shall, without reference to the 
merits of the claims of any party to a 
right of possession, proceed to enquire 
which party is in possession of the sub- 
ject of dispute, and after satisfying him- 
self upon that point, shall record a pro- 
ceeding declaring the party whom he 
may decide to be insuch possession, to 
be entitled to retain possession until 
ousted by due course of law, and forbid- 
ding all disturbance of possession until 
such time. 
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1872 lease from Harda Narayan as a part of Mauza Komalpore, there are 
oo bist three plots, as described below, which Mr. Crowdy states to be held by 
gus Perrrioxs himself of Pochan Rai. Since it is evident that, if an enquiry as to 
Surumniann, these lands be held under s. 318, the danger of a dispute may be avoided ; 
and as there is a fear that, notwithstanding the taking of recognizances 
and security from each party, yet on account of the quarrel an affray 
may occur, therefore by this proceeding an enquiry under s. 818 is 
originated, and notice is to be served on Mr. Crowdy of the Majhole 
factory, and Baboo Harda Narayan and Mr. Sutherland, his manager, 
calling upon them to appear on the 15th February 1872 at Begooserai 
in person or by mooktear with their proofs, and to file written state- 
ments respecting the property in dispute.” 


The petitioners sought to have both the orders of the Magis- 
trate set aside. 


The Advocate-General (offy.) and Mr. W. Sutherland for the 
petitioners. 


Mr. Woodroffe (with him Mr. R. E. Twidale) for Crowdy. 


The Advocate-General (offg.) contended that s. 318 does 
not contemplate both remedies at the same time. Where the 
Magistrate makes an order that parties should enter into, 
recognizances not to commit a breach of the peace in order “A 
to obtain possession of disputed land, it is not necessary that he } 
should immediately afterwards proceed to try under s. 318 
which of the parties is entitled to keep possession. There was 
no evidence before the, Magistrate, therefore he could not proceed 
under £. 318 at all—Abhaya Chowdhry v. Brae (1) and 
Mussamut Anundee Kooer v. Ranee Soonaet Kooer (2), 
Crowdy’s possession is not such as would entitle him to be kept 
in possession under s, 318. Possession, according to that section, 
ought to be actual, not constructive—Dewan Elahee Newoz 
Khan v. Suburunnissa (8). Plot C., upon Crowdy’s own showing, 
is in the possession of one Pochan Rai, who holds under a third 
person, who is a lessee under Crowdy, and to whom he pays 


` (©) 6B. L. R., App, 148, (3) 5 W, R, Cr, l4, 
(2) 9 W. Ru, Or, 64, | 7 
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rents. There should be no adjudication therefore as to plot 1872 


te te 


C. in favor of Crowdy. The Magistrate’s order against Harda Be tie 
. . Å . R OF 
Narayan is wholly ultra vires, There is no evidence at all mus Pevrrioxs 
P a 7 x ord. D. 
that he took any part in the dispute regarding the lands in SurusruaxD, 


question, 


Mr. W. Sutherland on the same side.—The whole of the 
proceedings before the Magistrate under s. 282 were irregular, 
because they were based upon Police reports and upon a report 
by the Assistant Magistrate. The Magistrate should hold a 
regular inquiry himself—Mussamut Anundee Kooer v. Ranee 
Soonaet Kooer (1). Police reports are not evidence, nor do 
they furnish “ credible information.” There must be evidence, and 
the Magistrate must record a proceeding—Abhaya Chowdhry v. 
Brae (2) and Kashi Kishor Roy v. Tarini Kant Lahori (3). 
The Magistrate was bound to take evidence and decide judi- 
cially—Behart Patak v, Mahomed Hyat Khan (4). Sutherland’s 
answer to the Magistrate does not convey any admission of an 
intention to break the peace, and he has nowhere said that he 
will not have recourse to law to 'settle the dispute. The omis- 
sion by a Magistrate to record a proceeding in a case of disputed 
jossession renders his proceeding void—Harvey v. Brice (5). 
‘Whatever order may be given against Sutherland, nothing 
is shown against Harda Narayan, and he should not be 
required to give the recognizance, merely because Sutherland 
is his manager. In criminal cases the master is not bound by 
the acts of his servants, unless done by his orders. 


Mr. Woodroffe for the respondent.—Crowdy was sufficiently 
in possession within the meaning of the section to claim the 
protection of that law. He was on the spot with his servants 
and with the consent of his lessee for the purpose of protecting 
the crops on the lands, &e. His ryots were in actual possession. 
By “actual possession” is not meant direct manual possession ; 
such possession none but the cultivator himself could have: but 


(1) 9 W. Ru Cr, 64. (4) 4 B. L. RB, F. B., 46. 
(2) 6 B. L. R., App., 148. (5) 4 W. RB, Cre 26. 
(3) 3 B. L. R., Ap. Cr. 76. i 
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1872 merely present possession is meant. The view taken by 
ee Phear, J.,in Dewan Elahee Newoz Khan v. Suburunnissa(1) that 
THE SeenON the possession must be actual, and not constructive, cannot 
Surueztanp, be supported. The act of a Magistrate under s. 318 in re- 
cording reasons for being satisfied that a breach of the peace is 
likely to occur, and in issuing notices, is not a judicial proceeding, 
and therefore cannot come under s. 404. It afterwards becomes 
judicial when the parties come before him and satisfy him as to 
possession. The Magistrate is fully justified in acting promptly 
when there are reasonable apprehensions of a breach of the 
peace; and, particularly, where the accused party admits that 
he is going to commit a breach of the peace—Behari Patak v. 
Mahomed Hyat Khan (2). The law was correctly laid down by 
Glover, J., in that case. See also Mussamut Zuhoorun v. Mus~ 
samut Begum (3). The view taken by Phear, J., as to the pro- 
ceedings referred by a Magistrate in Dewan Elahee Newoz Khan 
v. Suburunnissa (1) already cited, and afterwards in Mussamut 
Anundee Kooer v. Ranee Soonact Kover (4), is not a correct view. 


The Advocate-General in reply. 
‘ 
Coucn, C.J.—In the first of these cases, an application was 


made to the Court to set aside an order which had been made \ 


by the Magistrate of Monghyr under s. 282 of the Code of 
Criminal Procedure. The order was dated the 6th of February 
1872, and ordered the applicants Harda Narayan and Suther- 
land to enter into recognizances to keep the peace for six 
months, It appeared that Sutherland was the manager for Harda 
Narayan, and it was objected that there was no reason for Harda 
Narayan being compelled to enter into recognizances. Certain- 
ly, there does not seem to be any reason that the order should 
extend to him, and we may say at once that, as regards him, it 
is one which the Magistrate was not authorized to make; and 
that portion of it must be set aside. We have then to consider 
the order as it applies to Sutherland. It was objected by the 


(1) 5 W. Ru Cr, 14. , (3) 6 W. R., Cr, 4 
() 4B. L. Ru F. B , 46. (4) 9 W. Ru, Cr, 64. 
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Advocate-General, who appeared for him, that no evidence was 
taken by the Magistrate, and that consequently the order was 
not authorized by the Code of Criminal Procedure, and ought 
to be set aside. Now the order is stated by the Magistrate to be 
founded upon the statements which were made before him by 
Sutherland, the petitioner, and by Crowdy, the opposite party, 
both of whom had been summoned to appear before him. These 
statements must be regarded as evidence upon which the 
Magistrate might act if he thought it sufficient. They were 
admissions, I will not call them confessions, but admissions 
made by the parties who had been summoned to appear; and if 
upon their own statements there appeared to be sufficient 
grounds for the order being made, it would be superfluous for 
the Magistrate to take further evidence upon that subject. 
The Magistrate states that his order was founded upon these 
statements. (His Lordship read the portion of the Magis- 
trate’s order given above and continued) :—It is not for us, as 
we often have to state in cases of this kind, to consider 
whether the Magistrate was right or not in being satisfied 
with this evidence. The only question is, was there before 
him evidence upon which he might be satisfied? We think 
that there was. If he came to the conclusion, upon the parties 


A 2 . . * 
/ being summoned before him and making their statements, that 
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In nE 
MATTER OF 
TAE PETITIONS 
or J, D. 
SUTHERLAND, 


it was necessary for the preservation of the peace to takea . 


bond from them, he had full authority to do so, and there is 
nothing which would authorize or justify this Court in setting 
aside that order. So that, with regard to Sutherland, the order 
of the Magistrate will remain in force. 

The second of these cases is also an application on behalf of 
Sutherland to set aside an order of the same Magistrate, dated 
the 15th of February, and made under s. 318 of the Criminal 
Procédure Code, and it was objected by the Advocate-General 
first that it was improper that an order should be made under 
this section, as well as an order under s. 282. With regard to 
this objection, I see no reason that, if the Magistrate is satisfied 
that the circumstances require it, he should not make an order 
under both sections. There may be cases in which it would be 
necessary to do so. In this case, if the Magistrate thought that 


‘ 


236 l BENGAL LAW REPORTS. [VOL. IX. 


1872 the circumstances required it, he was justified in doing it. 
PAGE rue, But the principal question which was discussed was whether 
tHeParizroxs the decision of the Magistrate that the possession of one of 
Soruxetayy. the plots, namely, the plot marked ©. on the plan, the prin- 
cipal one in dispute, was to remain with Crowdy, was one 
which could, in point of law, be supported, or whether the facts 
were not such that the Magistrate had exceeded his, power, or 
made an error for which this Court ought to set aside his order. 
Now the circumstances with regard to the land, the posses- 
sion of which is in dispute, and which dispute was considered 
by the Magistrate to be likely to lead to a breach of the peace, 
are stated in his finding, which we must take to be correct, and 
which appears to be supported by the evidence before him. 
The principal plot of land C. is said to have been up to the ~ 
present time, or, rather, when this matter was before the Magis- 
trate, cultivated by Pochan Rai, an Islampore ryot, whose 
evidence was taken in the case, and he stated that * the land 
where Crowdy’s tent is now standing is mine. It is three bigas in 
four plots ;” and after giving the boundaries, he said:—“ I have 
had this land from my father’s time, 25 years ago. I pay. rent 
since 1274 (1866-67) to Ram Charan Bhagat and Jola Bhagat, 
hathinaddrs of Islampore. Before 1274, I paid to Majhole koti” 
(office), and then he gave other particulars as tohis getting receipts `s 
for the rent which are not material. The other plots A. and B. 4 
appear by the evidence to have been taken possession of by X 
Crowdy, shortly before the matter came before the Magistrate n 
for decision, under sub-leases from ryots of Komalpore; the sub- 
lease of A. being made on the 27th of January, and the sub- , 
lease of B. on the 29th of January. The Magistrate has found, 
and I think correctly, that the mere putfing ‘up a tent by 
Crowdy onthe land, which was what he was shown. to have 
done, was not a possession within s. 318. He says that the 
possession must be substantial and practical, but then he holds, 
upon the evidence, that, as to A. and B., Crowdy was 
in possession, having obtained the sub-leases from the ryots, 
and having taken possession under them, although a very 
short time before the matter came before him for decision. ~ 
With regard to the plot C., whichis, as I understand, the piece 
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of land really in’ dispute between the parties, the Magistrate 1872 
says that he accepts the account which was given by Pochan’ ene 
Rai as being the correct statement of the facts of the case, and rar s Peririons 
upon that he considered that Crowdy was in possession; and made surseauanp. 
an. order that he should be retained in it, - 
Now, there appear to have been several decisions of this Court 
which it is necessary to notice. In Dewan Elahee Newoz Khan 
v. Suburunnissa (1), a question of this kind came before a Court 
composed of three Judges, and Phear, J., said (Glover, J., 
having previously given his judgment):—“ Had it not 
been for the strongly expressed opinion ‘of Glover, J., I 
certainly should have been disposed to think that the ‘ pos- 
session of land, &c.,’ contemplated in s. 318 of the Criminal 
Procedure Code was (as the section itself expresses it) ‘actual’ 
possession, and not constructive possession by the receipt of 
rents. It seems to me that the breach of the peace intended to. 
be anticipated is something in the way of a personal struggle 
for the actual enjoyment of the-immoveable property described ; 
and had I been unassisted, I should have considered that the 
primary sense of the words employed supported that view and- 
no other.” But the learned Judge, in the following paragraph 
bays that, whatever might be the conclusion to which further and 
/ mature consideration might lead him on this point, he thinks the 
Magistrate had no jurisdiction to enquire into the matter of 
f possession at all, unless he was first satisfied that a breach of the 
peace was actually likely to occur in reference thereto: and the 
case was decided upon that point. This opinion that the section 
must mean actual possession, and not constructive possession, was 
therefore not necessary for the decision of the case, and it appears. 
to me, from the learned Judge’s own words, to have been one 
which he thought might be altered by further and mature con- 
sideration. It was also opposed to the opinion of Glover, J., in 
the same case. Now, when we look at the terms of s. 318, it ap- 
pears that actual possession there was not so much intended to. 
mean manual possession, or, as Phear, J., seems to consider,.as. 
excluding a possession by the receipt of rent, but rather seems 


¢ 
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1872 to have been used as distinguished from the right of possessiom’ 
Ixte The Magistrate is to see who is the party in actual posses- 
oes sion of the subject in dispute as distinguished from the person 
Suruzrianp, in whom the property or right to recover possession may be, 
The question is, what is to be considered as meant in thi, 
section by possession? I think that it cannot mean only the 
actual or bodily possession. There may be cases in which a 
person would properly be said to be in possession, although there 
was no bodily possession by him. There is the -case of a servant 
being in possession, and it may be said that, when the servant is 
im possession, it is the possession of the master. So, also, if an 
occupier is paying rent, that is, the possession of the landlord ‘to 
whom he pays the rent. For some purposes, the occupier has a 
possession ; he has a possession which would enable him to bring 
a suit ‘against a person who wrongfully disturbed him in his 
occupation, but, still, his possession is the possession of him by 
whose permission either given by a lease or any other mode of 
letting he holds the land and to whom he pays the rent. 
And this view of what is meant by possession and the con- 
struction to be put upon itin this section is supported by a 
passage in Domat’s Civil Law where possession is treated of : itis 
in Bk, III, Tit. 7, and there, after quoting several authorities, 

from the Institutes, the author says :—‘ From all which it is neces- k 

sary to'conclude that the true possession is, properly speaking, X 
only that of the master; and that, although others, besides the 
master, may have a right to detain the thing, such as the tenant, 
the farmer, the -usufructuary, who, having a right to enjoy, 
ought by consequence to have the detention of the thing ; 
which in them is only a borrowed possession, or rather the 
master’s own possession who possesses through ‘them, because 
the right of possession cannot be separated from the property.” 
Here are three classes—the tenant, the farmer, and the usufruct- 
uary. Although they have -what the author calls a borrowed 
possession, it is rather the possession of the master than their 
own; and it appears to me that the proper construction of this 
section is that, by “actual possession” is meant the possession 
of a master by his servant, the possession of a landlord by his 
immediate tenant the person who pays rent to him, the posses- 
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sion of the person who has the property in the land by the 1872 
usufructuary. These cases appear to me to come fairly within a Troe o 
the meaning of the word “ possession ” in this section, and, with ame Pwrrrross 
every respect to the opinion of Phear, J., it.appears to me Soruestanp. 
that this is the construction which should be put upon it, rather 
than to limit it to cases of bodily possession. 
Then to apply it to the.present case, Mr. Crowdy was not 
in that possession : according to the evidence on which .the 
Magistrate founded his decision, the immediate landlords of 
Pochan Rai, the persons to’ whom he paid the rent, were the 
two persons whom he named. Crowdy appears to have been 
a superior landlord to them, but that would not come within 
the meaning of the section, and Crowdy could not be considered 
to: be in possession of this land by reason of the possession of 
Péchan Rai, the occupier: nor was he in possession, as the 
Magistrate has properly found, by reason of his having put 
up the-tent upon the land. I think the Magistrate was wrong 
in point of law in deciding that Crowdy was in possession, and 
ordering him to be retained in it. 
But another objection was taken, namely, that there had 
not been such a proceeding recorded, stating the grounds upon 
which the Magistrate was satisfied that there was a dispute 
likely to induce a breach of the peace, as would render his pro- 
/evedings legal. That a compliance with the provisions of s. 318 
is requisite, and that an omission on the part of the Magistrate 
/ to record a proceeding such as is required by that section renders 
the proceedings illegal, was decided in Harvey v. Brice(1). On 
this point-we have in the same case in the 5th Weekly Reporter 
the judgment of Phear, J. After the passage which I before 
quoted in which he states that he thought the Magistrate had no 
jurisdiction to enquire into the matter of possession at all, unless 
he was firgt satisfied that a breach of the peace was actually 
likely to occur in reference thereto, he says: :— Tt necessarily 
follows that hé must adjudicate definitely upon this point, and the 
Legislature also adds that he must record his reasons for being 
so’ satisfied. In this case he does not appear to haye done. 


(1) 4 W. R, Cr., 26, 
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1872 either of these things.” In another case of Mussamut Anundee 
aa Ene , Kooer v. RaneeSoonaet Kooer (1), the same learned Judge says :— 


Tine Petition t I take the opportunity of adding that even, if there had been 

Sun xLanD, & proceeding in this case, and assuming that it was confined 
to the statement by the Magistrate that he had been directed 
by the Judge to hold the investigation, it would not be sufti- 
cient to satisfy the requirements of s. 318, for it is necessary 
that the Magistrate: himself should enquire into the likelihood 
of a breach of the peace happening, and should come to a 
judicial decision upon it. It is that judicial decision which 
is the foundation of the subsequent investigation, and without 
it the investigation is void and inoperative.” The words of the 
section being that, when the Magistrate shall be satisfied that a 
dispute likely to induce a breach of the peace exists, he shall 
record a proceeding stating the grounds of his being so satis- 
fied, the learned Judge says, in the first case, that the Magistrate 
must adjudicate upon the matter, and then he seems to have 
gone a step further, and speaks of a judicial decision, whence 
it has been inferred that the Magistrate must take evidence, and 
proceed in the same way as in an ordinary judicial enquiry. 
Now I must say that I am unable to agree in this view of the 
requirements of s. 318, All that it requires in my opinion 
is that the Magistrate is to be satisfied that a dispute exists, and 
he is to record the grounds of his being so satisfied. There is \ 
nothing which defines upon what grounds he shall be satisfied, or \ 
limits him to being satisfied by evidence taken before him. It 
is properly provided that he shall state the grounds of his being 
satisfied in order that the revising Court may be able to see that 
he has not arbitrarily instituted proceedings of this kind. But 
that is all that is required; and in this case the Magistrate has 
stated that the ground of his proceeding was the office-memorandum , 
which had been previously recorded. (His Lordship read the office- 
memorandum and proceeded.) There ishere a formal statement 
by, the Magistrate of the grounds upon which he was satisfied that - 
a breach of the peace was likely to be committed, and I do not 
think any one would say that he was not justified in coming to. 


(1) 9 W.R,, Cx, 64. 
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that conclusion. The facts were such as might fairly, léad, him to 182 
think that a breach of the peace was likely to ensue} and, being Be adi 
ŝo satisfied, and having recorded the groands: thereof, he had "E E3750" 
‘ jurisdiction to proceed in thé matter. That objection to his pro- Surnentaxn. 
ceedings therefore in my opinion fails. The grounds upon which 
it wassought to set aside this order, as regards the whole of it, 
fail; but for the reason that the Magistrate has taken upon him- 
` Belf erroneously to find that Crowdy wasin possession, the order, 
so far as it relates to the piece of land C, must bé set aside. 
As to costs we think that each party should pay his own, 


Order modified. 


[APPELLATE CIVIL] 


: Before Sir Richard Couch, Ki, Chief Justice, and Mr. Justice Bayley. 


IMRIT NATH JHA (Puamtirr) v. ROY DHUNPAT SING BAHADUR 1872 
AND OTHERS (DEerENDANTS).” : July 23. 


Joinder of different Causes of Action against different Parties—Multifarious- 
ness, 


Under five different ‘atten A granted to B patni leases of five different mehals. 
The rents of the mehals falling into arrears, the mehals were sold on two different 
dates. A purchased two of the mehals, C purchased two of the mehals, and D 
purchased one of the mehals. 

In a suit brought by B against A, C, and D, to set aside the sales on the ground 
of irregularity, 

Held, the suit was bad for multifariousness, and must be dismiiesod, qd) 


' Tags was a suit for confirmation of possession of five patni 
talooks, by setting aside a sale held under Regulation VIII of 
1819, brought by Imrit Nath Jha against Roy Dhunpat Sing* 
Bahadur, Braja Jha, Sheikh Inayet Ali, Sheikh Zaman Bax, 
and Rani Parbatti, The plaint stated that the plaintiff had 
obtained from the defendant Roy Dhunpat Sing the patni settle- 
ment of the five talooks under five patni pattas, dated the 7th May: 


* Regular Appeal, No. 277 of 1871, from the deeree of the Subordinate Jndge of 
Purneab, dated the 6th September 1871. 


), See’ Ganicectiians of Sewers of the City of London AA Glasse, L. R,, 7 Ch, 456.. 
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1872 1868; that in Baisakh 1279 Mulki (April 1871), Roy Dhun- 
ber NaH pat Sing filed a petition in the Collectorate of Zilla Purneah, 
Ror Divyrar OX the sale of the said talook on account of arrears of the 

bassa last half-year; that although the plaintiff was ready to pay 
the sum of Rs, 239, amount of arrears before the sale, yet 
the defendant Roy Dhunpat Sing fraudulently caused the 
property to be sold on the 15th and 16th of May 1871, without 
any notice in accordance with the provisions of cl. 2, s. 8, 
À ? Regulation VIII of 1819; that at the sale the defendant 
Roy Dhunpat Sing purchased the talooks Nos. 1 and 3, 
the defendant Braja Jha ‘purchased the talook No. 2, the de- 
fendants Sheikh Inayet Ali and Sheikh Zaman Bax purchased 
the talook No. 4, and Rani Parbatti purchased the talook 
No. 5. 
The different defendants objected that the suit was multi. 
farious, and ought to be dismissed. 
The Subordinate Judge framed an issue as to multifarious- 
ness, and he also framed issues and took evidence on the merits. 
He held that there was a misjoinder of claims, and dismissed 
the plaintiffs suit. 
The plaintiff appealed to the High Court. 
N 


The Advocate- General (offg.) (Baboo Taraknath Sen with 
him) for the appellant, 


Mr. Allan, Baboo Srinath Das, and Munshi Mahomed 
Yousaff for the respondents. 


The Advocate-General, for the appellant, contended that the 
zemindar was a necessary party to the suit, Regulation VIII of 
1819, s. 14; and so far as he was the purchaser of parcels Nos, 1 
and 2, there was no multifariousness. It was too late to raise 
or try the question after evidence had been gone into. The 
meaning of the word “ multifarious” is laid down in Mitford 
on Pleading, p. 218, Here the facts are so connected that they 
cannot constitute multifariousness. There were two material 
questions to be decided, first, as to the deposit of money ; and, 


second; as to the sticking up of the notice. If the plaint was 


bád for multifariousness, it ought to have been returned. It 
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. Was not necessary to go into evidence to try the question; and 1872 
evidence having been gone into, the defect was cured. Though: bierr Nara 


i y n HA 
different interests had been carved out by the sale, still there v. 
i Roy Duunpat 
was one cause of action. Sing 
; ` ‘ BAHADUR, 


‘ Mr. Allan, for the respondents, contended that the pattas, 
though executed on the same date, were different. The patnis 
were different, the sums of money due for arrears were different, 
different notices were served in respect of the different mehals. 
If notice had not been properly served on one of the mehals, the 
sale of that mehal would be set aside, but the sale of the other 
mehals would stand good. The parties to the suit had not a 
common interest. The suit was therefore multifarious. He 
cited Raja Ram Tewary v. Luchmun Pershad. (1) 


The Advocate-General did not reply. 


Coucu, C.J.—The plaintiff in this case held five. talooks 
under five patni pattas from the same zemindar, and it ap- 
pears from the admission of the plaintiff's pleader, the correct- 
ness of which is not disputed, that these were separately sold 
for arrears of rent due separately upon each. The plaintiff 
/now sues to set aside the sales, and to be restored to the pos- 
session of the property. 

- Now, as regards the zemindar defendant, there were five se- 
' parate causes of action in respect of each talooka. Although 
one or more than one might have been properly sold, it by no 
means followed that all were. If it were not necessary to join 
other persons in the suit, it would be a case in which the Code 

of Civil Procedure would have allowed one suit to be brought, 
because separate causes of action by and against the same par- 
ties may be joined in the same suit, subject to the entire claim 
being within the jurisdiction of the Court, but here it was 
necessary to join the other defendants who were purchasers of 
different talookas, With regard to them the causes of action, 

» and the plaintiff’s right to recover possession of the property, 


0) 8 W. Ry 15. 
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1872 were separate. Here we have against the defendants the pur- 

tre Nati’ chaser’s separate suits upon separate causes of action put into one 

eee ner suit, and the decisions of this Court are clear that this is not pro- 

Sisa per. Sir Barnes Peacock, in the Full Bench case of Raja Ram 
BAHADUR, : A . . 

Tewary v. Luchmun Pershad (1), gives reasons, in which I 

concur, why it should not be allowed ; and he says that, when a 

plaint of this nature is presented, it ought to be rejected. Here 

A the plaint was not rejected. The defendants were not present at 

that stage of the suit, and could not take the objection. The plaint 

having been received, all the defendants at the earliest possible 

time, including the zemindar, objected that they ought not to be 

joined in one suit. The objection being taken, the Judge pro- 

perly framed an issue upon it. He not only framed that issue, 

but other issues upon the questions of fact involved in the suit. 

I am not prepared to say that this was an erroneous course. 

The Judge might have felt doubtful whether his decision on the 

point of multifariousness if appealed against would stand, and if it 

did not, the case would be remanded to be tried on its merits. 

Probably he thought the better course was to take the evi- 

dence bearing upon the different issues, and then to give his judg- 

ment, Having done this, he decided, as he might have done in 


vocate-General that the Judge, having taken the evidence, 


ought not to have dismissed the suit upon that objection; that 


apparently no mischief had been done by joining the parties in 
one suit; and that the present respondent should not be allowed 
to retain the decision which has been given in his favor. I 
think this argument cannot have effect. The respondents had 
no power to compel the Judge to try singly the issue whether 
there was a misjoinder of claims. If he thought it proper to 
take evidence upon all the issues, the respondents could not 
prevent it. Itis said that they could have come to this Court, 
but this Court certainly would not, in the exercise of its super- 
vising power, interfere in that stage of the proceedings, ‘The 


defendants took the objection at the proper time, aud the judg- 


’ 


(138 W. R., 15: 


the first- instance, that the suit ought to be dismissed upon the. 
objection of misjoinder. It was contended by the learned Ad- \ 


wo 
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ment which the Judge gave, after hearing the evidence, must be 1872 
considered as if it was given at the proper time, and as if he Oa 
had rejected the plaint on its being first presented to him. fio alts 
When a plaint which ought to be rejected is received by the _ Srvc 
Court, and it is afterwards found that the plaint ought to have coe 
been rejected, the proper course is to dismiss the suit, as has been 
done here. Then, as regards any costs which the plaintiff may 
have been put to by the taking of the evidence, it seems that, 
after.the objection of misjoinder had been taken by the defend- 
ants, and an issue raised upon it, the pleader for the plaintiff 
deliberately insisted on his right to proceed in this suit against 
all the separate purchasers. 

We dismiss the appeal, and confirm the judgment of the 
lower Court with costs. Our judgment will not prejudice 
the right of the plaintiff to. bring his suit in the proper form. 


Appeal dismissed, 


[ORIGINAL CIVIL.] 


j Before Sir Richard Couch, Ki, Chief Justice, and Mr. Justice Markby. 


/ H. CLARTON v. D. N. SHAW AND ANOTHER. 1872 


/ Contract of Sale— Variance between bought and sold Notes—Admissibility of Sik eam 


Parol Evidence. 


The defendant, a Hindu, entered into a contract of sale with the plaintiff through 
the medium of a broker. The broker made no entry of the contract in his book, and 
there was a material variance in the bought and sold notes delivered by him. The 

“hotes were accepted and retained by the plaintiff and defendant respectively. In an 
action for non-delivery under the contract, held that the contract was made before 
the notes were written ; the notes were sent by the broker to his principals merely 
by way of information; and the Statute of Frauds not applying, the plaintiff was 
at liberty to give parol evidence of the terms of.the contract. 


Case stated by the first Judge of the Court of Small Causes, 
Calcutta, for the opinion of the High Court, under s. 7 of 
Act XXVI of 1864. 

` In this case the plaintiff sued the defendants for damages 
sustained through their breach of contract in failing to deliver 
33 
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1872 certain bales of jute. The facts of the case, so far as they are . 
Ctarron material for its decision, are the following :— 
Suaw. 1. The defendants are Hindus. - 

2. Mr. J. K. Moran, who acted as broker for the parties, 
delivered to the plaintiff the bought note marked B, and to the © 
defendants the sold note marked A, which documents were 
received and retained by the parties respectively. 

2a. Mr. Moran made no entry of the contract in his broker’s 
book. y T 

3. Subsequently Mr. Moran, at the request of the plaintiff, 
obtained from the defendants, and made over to the. plaintiff, the 
exhibit marked C. ' 

4, The first two parcels of jute referred to in exhibit C were 
delivered by the defendants on boardship on the 23rd, and were 
paid for by the plaintiff on the 24th January last. 

5. On the 25th January the plaintiff, in his letter marked E, 
demanded delivery on that day of 250 more bales in terms of 
the exhibit C, which delivery the defendants, in their letter of 
the same date, marked F, declined to give, alleging a breach 
of contract on the part of the plaintiff in not having at once 
paid for the two parcels of jute referred to in paragraph 4. 

6. An attempt was made by the plaintiff to prove that the 
defendants had, subsequently to the acceptance of the notes on ‘ 
both sides, accepted and ratified the contract as expressed in the ` 
` bought note of the plaintiff. But this entirely failed. 

The case coming on for hearing, the defendants’ attorney, 
among other pleas, contended that, as there was a variance 
between the bought and sold notes, there was in fact no contract 
between the parties, and that the claim should therefore be dis- 
missed. I decided the case against the plaintiff on this issue, hold- 
ing that, as the bought note gave the plaintiff a right to insist 
on delivery on boardship, while the sold note gave the defend- 
ants an option of delivering on shore, the variance between the 
notes was material, and there was consequently no contract. 

At the trial the plaintiff proposed to show by parol evidence 

‘what the contract between the parties really was; but, as I | 
was of opinion that the fact of the interchange of bought and 
sold notes showed it to be the intention of the parties that the 








/ 
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terms of the contract should be reduced to writing, and that 1872 


the notes which they had respectively accepted must be regard- 
ed as the ultimate expression by each of his several intention 
as to what the terms of the contract which he would assent 
to should be, and also as to what they had been made, and that 
everything which had passed between the parties through their 
broker previously could only be looked upon as the early stages 
of the negotiation, I declined to admit parol evidence of a 
contract which was not contained in the notes. 

A new trial was applied for on the ground that I should not 
have refused to receive the parol evidence tendered, and it was 
argued that, as it is admissible in cases falling within the 
provisions of the Statute of Frauds in which the bought and sold 
notes are found to vary, to establish the contract by a reference 
to the entry in the broker’s book, so here in a case in which, 
the defendants being Hindus, the Statute of Frauds does not 
apply, it was competent to show, by the parol evidence of the 
broker or of others, what was in fact the contract which the 
parties intended to make for themselves. In support of this 
view, reference was made to the’case of Sievewright v. Archi- 
bald (1), and more particularly to the elaborate judgment of 
Erle, J., in that case, as showing that the only reason for re- 

} fusing to admit parol evidence to prove the contract where bought 
and sold notes differ, is the restriction contained in the Statute 
of Frauds: I have given that case my careful consideration. 
It appears to me that the learned Judges in that case do not 
decide that the entry in the broker’s book may be referred to 
in case of variance between the notes; but that, where there is 
an entry in the broker’s book, that entry is itself the contract. 
It also appears to me that the majority ofthe Court there held in 
very pointed terms that, where there is no entry in the broker’s 
book, there the bought and sold notes are themselves the contract. 
Further; if Erle, J., be correct in his view that these holdings 
can only be considered quite sound, if we interpret the word 
contract as meaning what is, to some extent and in a strictly 
practical point of view, the same thing, viz., the statutory evidence 


Qu Q. B., 103. 
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of the contract necessary under English law, it appears to me 
that even then, and even when the Statute of Frauds does not 
prevail, bought and sold notes delivered, accepted, and retained 
by the parties cannot be regarded in a more degraded light than 
as the expression, reduced into writing with the consent of the 
parties, of what their wishes and intentions with regard to the 
intended contract were at the last stage which the negotiations 
reached, If this view of mine be not erroneous,«it seems to 
me that varying bought and sold notes accepted, retained, and 
acted on amount to positive evidence of the negative fact that, 
at the conclusion of the negotiation, the parties did not agree, 
and this evidence having been in fact (though unnecessarily as 
far as any statutory provision is concerned) reduced into writing 
by the parties themselves, or accepted by them when so reduced 
by their agent, no parol evidence is admissible to contradict them. 
There is surely some want of clearness in the argument of 
the learned dissentient Judge when he remarks that the Court 
must, according to the view of the majority of his colleagues, first 
arrive at the conclusion that there was a contract, before it 
can, by inspection of the terms of that contract, arrive at the 
opposite determination that there had after all been no contract. 
All that the law of evidence requires is that there should have 
been an intention to contract, and to reduce the terms of such, 
intended contract into writing. This will be sufficient to exclude ‘ 
parol evidence, and then the Court, by inspection of the written 
expression of their intentions, may conclude that the parties have 
failed to carry out those intentions—1 Taylor on Evidence, 
p. 401, edition 1868, note 2. My colleague, Mr. Thomson, does 
not agree with me in these views, but considers that, for the 
reasons given by Erle, J.,in the case of Sievewright v. Archi- 
bald (1) above referred to, parol evidence as to what the parties 
really intended to be their contract should be admitted. I have 
therefore the honor to submit for the opinion of the High Court 
the following points, viz, :— 

1. Whether, on the facts of the case as set forth in para- » 
graphs 1 to 6 of the foregoing statement, it was open to the 
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plaintiff to prove by parol evidence the existence and terms of a 
contract on which he could maintain the present action ? 

2. Whether bought and sold notes materially varying are 
not, when received and retained by each party, as has been 
stated, conclusive evidence that, in the last stage of their nego- 
tiations, the parties did intend to make, and believed themselves 
to have made, a contract, but failed to do so? 


The five exhibits marked A, B, C, E, and F were as fol- 
lows :— 


A. 
No. 859. 


Caleutia, 12th December 1871. 
To Messrs. D, N, Saaw, P. N. Mirren anp Co. 


Dear Sirs,—We have this day sold by your order for and on your 
account to Messrs. H. Clarton and Co. (1,250) one thousand two 
hundred and fifty bales (four P. in heart, No. 5) jute, of the standard 
quality of the mark, of 300 ths. each, at Rs. (21-12) twenty-one, twelve 
per bale, or Rs, 22 free on board, measurement as customary on wharf 
52 feet to ton of 5 bales. . : 

Terms—Cash on delivery, which is to be taken and given within as 
; each 250 bales are ready in all January 1872. 


Yours faithfully, 
' J. K. Moran ann Co, 


Brokers. 
Brokerage at one per cent. 
\ B. 
No. 859. 


Calcutta, 12th December 1871. 
Messrs. H. CLARTON AND Co. 


. Dean Sizs,—We have this day bought by your order for and on 
your account from Messrs. D. N. Shaw, P. N. Mitter and Co., twelve 
hundred and fifty bales (four P. in heart, No. 5) jute, of the standard 
quality of the mark, of 300 ths. each, at Rs. 22 free on board (twenty- 
two rupees per bale), measurement as customary on wharf 52 feet to 
the ton of 5 bales. 
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1872 Teyms—Cash on delivery, which is to be taken and given within as 
Charron. each 250 bales are ready in all January 1872. 
Suaw. Yours faithfully, 


J. K. Moran anv Co, 
i ; 


C. 
MEMORANDUM, 


Brokers. 


19th January 1872. 
Messrs. H. CLARTON anp Co. 


We are requested by Messrs. Shaw and Mitter to inform you that 
they will give delivery of your 1,256 B., four P., No. 5, as follows :— ` 
"250 on 22nd January. 
250 „ 28rd 5 
250 ,, 25th 5 
250 „ 27th js 
250 , 31st 5 


1,250 
Yours faithfully, 
J. K. MORAN anp Co, 
Brokers. 
E. j \ 

; MEMORANDUM. x 
From — To , \ 

H. CLARTON AND Co. Mrssrs. SHAW AND MITTER. \ 


No. 12, Clive Row. 
Calcutta, 25th January 1872. 





Dear Sirs,—The Captain of the “ Anne Ryden” tells us that your 
250 bales have not come alongside. Please state whether you intend 
shipping them, otherwise we must be compelled to buy in their place. 

Yours faithfully, 
H. CLARTON anp Co. 


P. S.—We should be glad to know at once, as the ship will be 
stopped in her lading. 


H. C. anp Co. 
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F. 
Calcutta, 25th January 1872. 


Messrs. H. Cuarron AND Co. 


Dear Sirs,—In reply to your note just received, we beg to refer 
you to our solicitor’s letter of yesterday. As you have broken the 
contract by not paying us on delivery of the goods as per contract, you 
cannot expect us to deliver. any more. 

Yours faithfully, 


D. N. Saaw, P. N. Mrrrzer anv Co. 


The case was not argued before the High Court. 
The judgment óf the Court was delivered by 


Couca, C.J.—It being stated that the Statute of Frauds does 
not apply, we are of opinion that the plaintiff was at liberty to 
prove by parol evidence the existence and terms of a contract 
on which he could maintain the action. In Stevewright v. 
Archibald (1) a memorandum in writing of the contract was 
necessary, as it was within the Statute of Frauds; and Erle, J.’s 
opinion that the mere delivery of bought and sold notes does not 

_ prove an intention to contract in writing, and does not exclude 
’ other evidence of the contract in case they disagree, was in 
accordance with that of the other Judges. Patteson, J., says:— 
& I consider that the memorandum need not be the contract itself, 
but that a contract may be made without writing; and if a 
memorandum in writing be afterwards made, embodying that 
contract, and be signed by one of the parties or his agent, he 
being the party to be charged thereby, the statute is satisfied.” 
And the ground of his judgment is that, where the bought and 
sold notes are the only writing, and they differ materially, the 
statute is not satisfied. Lord Campbell says:—‘ I by no means 
say that, where there are bought and sold notes, they must 
necessarily be the only evidence of the contract; circumstances 
may be imagined in which they might be used as a memoran- 
dum of € parol agreement.’..... What are called the bought 
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and sold notes were sent by him (the broker) to his principals by 
way of information that he had acted upon their instructions, 
but not as the actual contract which was to be binding upon 
them...... In the present case there being a material variance 
between the bought and sold notes, they do not constitute a 
binding contract; there is no entry in the broker’s book signed 
by him; and if there were a parol agreement, there being no 
sufficient memorandum of it in writing, nor any part acceptance, 
or part payment, the Statute of Frauds has not been complied 
with, and I agree with my brother Patteson in thinking that the 
defendant is entitled to the verdict.” 

There may be a complete binding contract, if the parties 
intend it, although bought and sold notes are to be exchanged, or 
a more formal contract is to be drawn up. This is shown by 
Heyworth v. Knight (1). If the bought and sold notes do not 
agree, they cannot be used as evidence of the contract, but we 


‘cannot agree with the first Judge that their differing, and not 


being returned, is positive evidence that, at the conclusion of the 
negotiation, the parties did not agree; the fact being, as we think, 
that the negotiation was concluded, and the contract made, before 
the notes were written, and that they were sent by the broker to 
his principals by way of information. To support the opinion of- 
the first Judge, it would be necessary that there should exist a ‘ 
custom between merchants that they should not be bound until 
regular bought and sold notes have been exchanged. 


(1) 33 L. J., C. P., 298; 8.0, 17 C. B., N. S., 298, 
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{APPELLATE CIVIL.] 


Before Mr. Justice Bayley and Mr. Justice Mitter. 


TORAL KOMHAR (Psamrirr) v. MUSSAMAT AUCHHI AND ANOTHER 
A (Devenpants).* 


Mahkoméedan Law—Pre-emption—Refusal to purchase when Property offered 
Jor Sale—Estoppel. 


A Mahomedan offered to sell his share of certain property to a partner, and 
on the refusal of the latter to purchase the same, sold it to a stranger : held, the 
partner could not sue to enforce his right after the sale. i 

Suir to enforce a right of pre-emption. The defence set up 
was that the plaintiff had refused to purchase the property when 
offered by the vendor; ‘and that, after such refusal, it was sold 
to the defendant. 

The Munsif held that the evidence adduced’ by the defend- 
ant to prove the fact of the plaintiff's refusal to purchase was 
not trustworthy. He accordingly passed a decree in favor of 
the plaintiff. 

On appeal the Subordinate Judge held that it was proved by 
the evidence of the defendant’s witnesses that the plaintiff had 
refused to purchase the property when he was requested to do 
so by the vendor, and that the ‘claim must therefore be dis- 
allowed. He accordingly reversed the decree of the lower 
‘Court, and dismissed the plaintiff’s suit. 


The plaintiff appealed to the High Court. 


Munshi Mahomed Yusaff, for the appellant, contended that a 
refusal to purchase before the sale to a stranger did not bar 
the plaintiff’s right—Sheihh Jehangir Baksh v. Lala Bhikari 
Lal (1); there was nothing in the Mahomedan law to support 


* Special Appeal, No. 375 of 1872, from a decree of the Subordinate Judge of 
Bhaugulpore, dated the 22nd November 1871, reversing a decree of the Munsif of 
Monghyr, dated the 9th March 1871. 


(1) 6 B. L. R. 42 in foot-note. 
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the proposition that a refusal to purchase before the sale to a 
stranger would extinguish the right of pre-emption; the case 
ought to be referred to a Full Bench, as Sheikh Jehangir Baksh 


v. Lala Bhikari Lal (1) was in conflict with Sheo Tuhul Singh 


v. Mussamut Ram Kooer (2). 
Mr. Twidale for the respondents was not called upon. 
Bartry, J.—We are of opinion that this special appeal 


must be dismissed with costs. There is a clear finding of fact 
by the lower Appellate Court that the plaintiff had the option 


of purchasing the property as pre-emptor, and that, having that 


option, he deliberately refused to avail himself of it. It is 
equally clear, that after he so refused to purchase, the defendant 
No. 1, after due enquiry as to the vendovr’s title, and being 


. Satisfied that there was no impediment to his title, purchased that 


property, ; à 
It is urged in special appeal that; under the Mahomedan law 


“of pre-emption, although a person having that right may have 


refused to purchase, yet his title to purchase is not extinguished 
until the property has actually passed into another person’s hands; 
and the case of Sheikh Jehangir Baksh v. Lala Bhikari Lal (1) 
is cited in support of this contention. That case, however, has 
not its facts the same as this. There it was doubted whether there 
was a clear refusal on the part of the pre-emptor; and although 
it was incidentally laid down that the pre-emptor’s title is not 
extinguished until the property has actually passed into another’s 
hands, yet the principle of equity raised before us in this case 
was in noway considered or touched upon by the learned Judges 
in that case. The case of Sheikh Jehangir Baksh v. Lala Bhi- 
hari Lal (1), therefore, is neither a precedent in support of the 
special appellant’s contention, nor in conflict with the case of 
Sheo Tuhul Singh v. Mussamut Ram Kooer (2). There is, there- 
fore, no necessity for our referring this case to a Full Bench as 
asked by the special appellant’s pleader. On the other hand, the 
principle of equity is clear that, when a pre-emptor, on being 


1) 6 B. L. R., 42 in foot-note, (2) W. R, Jany. to June 1864, 311, 
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asked to purchase a property, deliberately refuses to exercise 1872 
his right of pre-emption, and after his refusal, a new purchaser, „TORAL 
after careful enquiry, and having satisfied himself that there is no 4%... 
other impediment to his making the purchase, purchases that Avonur. 
property, the pre-emptor should not be allowed to turn round 
and take away the property from the purchaser’s hand on the 
accidental rule of Mahomedan law that his title to purchase is 
not extinguished until the property has actually passed. 

In this view I would dismiss this special appeal with costs. 


Mirter, J.—I am entirely of the same opinion. No authority 
has been cited to us from the Mahomedan law to show that 
a pre-emptor can enforce his right of pre-emption, even after 
having positively refused to purchase the property in which he 
claims that right, but which after his refusal has been purchased 
by a third party. 

But whatever may be the rule of Mahomedan law on this 
point, it appears to me quite clear that we should not allow the 
plaintiff in this case to commit a fraud upon the defendant by 
asking the latter to give up to him a property which he has pur- 
chased on the strength of the plaintiff’s own refusal to exercise 
his right of pre-emption. The case falls within the ordinary 
principle of estoppels, and I think that the plaintiff in’ this case 
is precluded by his own conduct, which has been acted upon’ by 
the defendant, from impugning the title by purchase acquired 
by the latter. 


Appeal dismissed. 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Markby. 
BHAIRABDAN RAMCHAND v. BASSANTLAL BHAGAT. 


Act IX of 1850, ss. 26 § 41—8rd Rule of Practice of Calcutta Small Cause 
Court—Time for Service of Summons. 


Under s. 26 of Act IX of 1850, the time for service of summons on a defendant 
sued in the Small Cause Court must in all cases be fixed by the Rules for regulating 
the practice of the Court; consequently the Court has no power, under the 3rd 
Rale of Practice, to order service of summons on a defendant at any time before 
trial, The last six words of that rule are ultra vires (1). 


Case submitted, for the opinion of the High Court, by the, 


first Judge of the Court of Small Causes, Caleuues under 


Act XXVI of 1864, s. 7. 


(1) The following sections of Act IX 
of 1850, and Rules of Practice of the 
Calcutta Small Cause Court are material 
for the purpose of this report :— 

Act IX of 1850, s. 26.—On the 
application of any person desirous to 
bring a suit under this Act, the Clerk of 
the Court shall issue, under the seal of 
the Court, 2 summons which shall be 
numbered, and shall set forth the names 
of the plaintiff and defendant, the cause 
of action, with such particulars as shall 
be, from time to time, directed by the 
rules of the Court, and the amount sued 
for; and shall be served on the defendant 
so many days before the day on which 
the Court shall be holden at which the 
cause is to be tried as shall be directed 
by the rules for regulating the practice 
of the Court; and delivery of such sum- 
mons to the defendant, or in such other 
manner as shall be specified in the rules 
of practice shall be deemed good ser- 
ViCOscecorrrrecrensme 

Act IX of 1850, 8. 41.—The Judges 
of each Court, holden under this Act, 
subject to the approval of the Judges of 
the Supreme Court, shall have power 


to make and issue all the general rules 
for regulating the practice and proceed- 


ings of the Court, ......ce00 and from time 
to time to alter any such rule ..cusesserees ; 
and the rules so made .......000 shall be 


observed ......... in the Court of that 
Presidency, and shall be sent to the 
Supreme Court for approval, but shall be 
of force until disapproved 


Rule 2.—~ The summons to appear 
to suits or actions shall be issued ac- 
cording to the forms in the schedule, 
and shall be dated as of the day when 
issued. Summonses shall be made return- 
able on the seventh day, but may be made 
returnable in a shorter or longer period, 
at the discretion of the Judge. 


Rule 3. —— Every such summons to 
appear to a suit or action shall be 
served by one of the bailiffs of the Court 
two clear days before the holding of the 
Court at which it shall be made return- 
able, unless the Court shall otherwise 
order, 


Rule 6—-When. any defendant shall, 
by keeping his house, place of abode, 
or place of business closed, or by ab- 


ae 
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On the 23rd February last, the plaintiff’s gomasta, on the 
affidavit marked A (1), obtained at 11 a.m. a summons against 
the defendant, returnable at 2 p.m. of the same day. At 83 p.m. 
the defendant was called on to appear, but did not, nor did any 
one on his behalf answer to his name. The gomasta was then 
sworn, and stated that he had gone with the bailiff of the Court 
to serve the summons, and had found the defendant’s shop 
closed; and his doors padlocked; and that the summons had 
accordingly been served by posting it on the door. The bailiff 
confirmed this statement, and I held this sufficient service under 
Rule 6. The merits of the case were then gone into ex parte, 
and a decree with costs was given in favor of the plaintiffs, and 
their application for immediate execution was granted. Nine 
other plaintiffs adopted similar proceedings against the defend- 
ant’s property, and obtained similar relief. All the defendant’s 
moveable property was seized, and the last of the creditors at- 
tached his person, and he was lodged in the Presidency Jail. 

-On the 6th March a rule was granted, on the application of 
the defendant’s attorney, calling on the plaintifis to show cause 
why the proceedings should not be set aside, on the ground that 
the defendant had no sufficient notice of action. On the 20th 
“March the rule was discharged for the defendant’s default, sub- 
ject to the opinion of the High Court ona reference. On the 
receipt of the opinion of the Honorable the Judges to the effect 
that it would have been better, notwithstanding the defendant’s 
default, to have given him, under the special circumstances of 
the case, a short postponement, the defendant was brought up 
from jail and heard. His attorney’s first objection was that the 
proceedings ought to be set aside on the ground that they were 
ab initio irregular and void, being founded on the six concluding 


Rules §3.—Jt is ordered that sum- 
mons shall in fature be returnable on the 


sconding, or by violence or threats, 
prevent any bailiff from serving any sum- 


mons to appear to a suit or action, as 
hereinbefore directed, and such summons 
shall have been conspicuously fixed on, 
or near to, such place of abode or place 
of business, or otherwise served as 
nearly as may be according to the mode 
hereinbefore directed, such service may 
be deemed good service. 


fourteenth day, unless when the plaintiff 
shall apply for a summons at a shorter 
date in terms of the 2nd Rule of the Court, 


(1) The affidavit was to the effect that 
the defendant was removing his person 
and property from the jurisdiction of the 
Gourt with fraudulent intent. 
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words of the 3rd Rule of Practice of the Court which he con- 
tended were irreconcileable with s. 26 of Act IX of 1850. 
After listening to a lengthy argument on both sides on this 
point, I came to the conclusion that the defendant’s contention 
was correct, and set aside the proceedings ‘subject to the opinion 
of the High Court on the point following, viz. :— 

Whether I was correct in holding that any summons issued 
returnable in less than two days, is irregular under Act IX of 
1850, s. 26, notwithstanding the six concluding words of the 3rd 
Rule of Practice of this Court. : 

The Legislature has not authorized the making of a reference 
for the opinion of the High Court, except in the case of a 
demand by one of the parties, or of the existence of a doubt 
in the mind of the Judge who tries the case. A reference has 
not in this case been demanded, and I cannot myself say that 
I see any ground of doubt. The practice now objected to is, 
however, of nineteen years standing. It supplies, and was 


instituted with the express view of supplying, a very serious ` 


defect in the Act which regulated the procedure of this Court, 
a defect which still exists, viz., that, while it provided for the 
seizure and detention of a fraudulent debtor’s person, it furnished 
no means of attaching his property until after decree, Its 
operation has hitherto been admittedly very beneficial. On 
these grounds I should be glad to find that the Honorable the 
Judges considered my conclusion as to its illegality incorrect. 
But there is still another and a stronger reason which induces 
me to refer the question for the opinion of the High Court. 
I have the honor to forward herewith copy of a letter addressed 
in 1854 by Mr. Macleod Wylie, one of my predecessors, and his 
colleagues to the Judges of the late Supreme Court, through 
Mr. Henry Holroyd, the Prothonotary, and a book containing at 
p. 97, Mr. Holroyd’s reply. It will be seen from the documents 
that the Judges of this Court fully detailed the reasons which 
induced them to ask the sanction of the Judges of the Supreme- 
Court to the addition which they proposed to make to the then 
existing rule (1), and that such sanction was officially announced 


(1) The reason given for the proposed in some cases of issuing a Bench 
addition was “to obviate the necessity warrant,” 


Pat 
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by Mr. Holroyd in the name of all the Judges, and attested by 
the endorsement of the Chief Justice, Sir Lawrence Peel. 
Under these circumstances I think it would be scarcely 
becoming in me to lay down on my own authority that an 
amendment which had received the express sanction of the late 
` Supreme Court was ultra vires. I therefore request the opinion 

of the Honorable the Judges of the High Court on the point 
stated: above. ; 


Mr. Gasper for the plaintiffs.—Act IX of 1850, s. 26, 
provides for the service of summons on the defendant “ so 
many days” before the day of trial “ as shall be directed by the 
rules for regulating the practice of the Court.” The rules 
relating: to the time for return and service of summons are 
Rules 2, 3, and 53. The word “days” in s 26, Act 
IX of 1850, is not an emphatic plural. See FEyston v. 
Studd (1), where it is said of the action of waste given by the 
Statute of Gloucester against him that holds for life or for years, 
that it is within the equity of the statute that a man shall have 
an action of waste against him who holds but for a year, or for 
twenty weeks. If the Legislature had intended the word “ days” 


as an emphatic plural, there would have been a clearer expres- ° 


sion of such intention, similar for instance to that contained in 
s. 16 of the Indian Divorce Act (IV of 1869) with respect to the 
time for making absolute a decree nist for dissolution of marriage. 
I submit that the word “days” in s. 26, Act IX of 1850, 
is equivalent to period, ¿. e., that service is to be within such 
period before the hearing as the Court by virtue of Rule 3 may 
direct. Rule 2, which provides that a summons may be made 
returnable in a shorter period than seven, days at the discretion 
of the Court, is not opposed to any section of Act IX of 1850; 
the Court therefore might make the summons returnable on the 
same day ; and if that is so, the Court has power under Rule 3 to 
order service within less than two clear days before the hearing. 
If, however, the word “days” in s. 26 is to be-taken as an 
emphatic plural, s. 41 gives the Judges of the Small Cause 


ga E N . ~ -C1) Plowden, 467. 
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Court power to make rules for regulating the practice and pro~ 
cedure of the Court, which rules are to be sent to the Supreme 
Court for approval, but are to be of force until disapproved. 
These rules were made in pursuance of the power so given, and 
they have been approved by the Supreme Court, they must, 
therefore, be taken to have the same validity as a section of the 
Act; and, then, if s. 26 and the rule are irreconcilable, the 
ordinary maxim will apply, viz., that, where two sections of a 
statute are contradictory, the last shall prevail. [Coucu, C.J:— 
Can a rule which is made wléra vires be taken as a good rule, 
and then be set up against the Act?] No; but if the rule. was 
ultra vires, the Judge ought not to have made the reference, but 
should have amended the rule, and sent it to the High Court 
for approval; till disapproved, s. 41 declares that the rule 
shall be of force. Even should the Court’s opinion be adverse 
to this view, I submit that the judgment of the Small Cause 
Court ought not to be set aside. A reference like this is 
similar in its nature to a new trial by the Small Cause Court 
itself, and to obtain that the defendant must have a good defence 
on the merits. Mere insufficiency of service is not enough— 
Temple’s Small Cause Court Practice, p. 86. 


Mr. Branson for the defendant.—If Rule 3 means that the 
Court shall have power to direct service within less time than 
a period exceeding one day before the hearing, the rule is ultra 
vires, and the judgment cannot stand—Addison on Torts, 3rd 
edition, p. 702, If the rule be ultra vires, no confirmation by 
the Supreme Court can give it any effect. 


Mr. Gasper in reply. 

The opinion of the High Court was delivered by 

Coucu, C.J.—In this case the Judge of the Small Cause Court 
has set aside the proceeding subject to the opinion of this Court 


on the question whether he was correct in holding that a sum- 
mons, returnable in less than two days, is irregular under Act IX 


of 1850, s. 26. With reference to the objection that it does not 


r 
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appear that there is a good defence on the merits of the case, and 
therefore a new trial ought not to be granted, we must consider 
that the Judge is satisfied that it is a proper case for setting 
aside the judgment if the summons was irregular, and s. 53 
gives power to the Judges in every case whatever, if they shall 
think fit, to order a new trial. We think the meaning of s. 26 
is that the time between the service of the summons and the 
day on which the Court is holden on which the cause is to be 
tried, shall in all cases be fixed by the Rules for regulating the 
practice of the Court. The only time fixed by Rule 3 is 
two clear days. The words “unless the Court shall otherwise 
order” do not fix any other time, but give the power in any 
case to disregard the Rule and the Act, and to have the summons 
served at any time before the trial. §. 41 does not in 
our opinion authorize this. The Rules for regulating the prac- 
tice and proceeding of the Court, cannot override the provisions 
of the Act, and dispense with fixing a time for the service when 
“the Act has expressly required that it should be done. In our 
opinion the summons in this case was not properly served, and 
the judgment was irregular. 


Attorney for the plaintiff: Mr. Carapiet. 


Attorney for the defendant: Mr. Fink. 


Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Markby. 


KALI PRASANNA ROY (ons of tos Derenpants) v. AMBICA 
- CHARAN BOSE (Puarntrer), 


Principal and Surety—Acceptance of Interest in Excess—Giving Time— 
Discharge of Surety. 


In an action against a surety for principal and interest payable on a promissory 
note, held, overruling the decision of the Court below (Maépherson, J.), that the 
creditor, by the mere acceptance, without the knowledge or consent of the surety, of 
interest in excess of what was due on the note, bound himself to give time to the 
principal debtor, and thereby discharged the surety. 


APPEAL from the judgment and decree of Macpherson, J., 
dated 8th of April 1872. 
35 
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" “The plaintiff sued one Brajendra Narayan Deb and the pre- 
sent appellant’ for Rs. 3,021-10-8, being the principal and 
balance of interest alleged to be due on their joint and several 


Craran Bose. promissory note for Rs. 2,500, dated 19th October 1870, and 


payable to the plaintiff three months after date, 7. e., on the 19th 
January 1871. The note bore interest at the rate of 24 per 
cent. per annum. It was not paid at due date; but, on the 29th | 
January 1871, the defendant Brajendra Narayan Deb paid the 
plaintiff Rs. 250 on account of interest, the actual amount due 
on the 19th J anuary being only Rs. 150. The present appel- 
lant in his written statement alleged that he had only joined 
as surety for the defendant Brajendra Narayan Deb in giving 
the plaintiff the note sued upon, and that the plaintiff at the’ 
time of taking the note was aware of this fact; that the pay- 
ment by his co-defendant of Rs. 250 on account of interest was 
without his knowlege or consent, and he submitted that the 
plaintiff by taking such sum, which represented interest down’ 
to the 19th March 1871, had given time to, and precluded 
himself from suing, the defendant Brajendra Narayan Deb till 
that date, and that he as surety was thereby discharged. , 


The suit was undefended by the defendant Brajendra Narayan 
Deb. 


MACPHERSON, J.—On the evidence, I consider it Glear that 
the defendant Kali Prasanna Roy was throughout merely surety, 
and that the plaintiff was aware of the fact from the first. The 
only question I have to decide is whether or not Kali Prasanna 
Roy is discharged as surety, because time was given to the prin- 
cipal debtor on the 29th of January 1871, as Mr. Marindin 
contends it was. The promissory note is dated the 19th of 
October 1870, and was payable three months after date”, The 
evidence is (and I have no doubt it is true) that on the 19th of 
January 1871, which was the due date of the note, the plaintiff 
called on the defendant Brajendra Narayan Deb, and was told 
to come back in eight or ten days when interest would be paid. 
Accordingly, on the 29th of January, the plaintiff did go back, 


“and was then paid the sum of Rs, 250 on account of interest. 


Mr. Marindin, for the defendant Kali: Prasanna Roy, contends 
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‘that, inasmuch as Rs. 250 was more than was actually due on 1872 
the 29th of January, the plaintiff by accepting it practically Kart Pra- 


. ý ' g . sanna Roy 
gave time to Brajendra Narayan in such a manner as to dis- es 
MBICA 
chito the surety; and he relies upon the case of Blake v, Cnagan Bose. 


White (1). 

In the present case the circumstances are very different from 
what they were in the case of Blake v. White (1). In that case 
there was a memorandum in writing showing expressly the 
receipt of several months’ interest in advance, and by the memo- 
randum it was also agreed that the interest should be paid in 
future every'six months, commencing from a certain day named. 
Here there is nothing of the sort; and there is absolutely no 
new agreement whatever between the parties beyond such as is 
evidenced by the simple fact that, whereas Rs. 150 was the 
amount due for interest up to the 19th of January, Rs. 250 were 
received by the plaintiff on the 29th of January. The plain- 
tiff states that he never promised, and was never asked, to give 
time, and that the extra Rs. 100 were not paid to him then’ in 
consideration of his giving further time: and although he says 
he received the whole payment of Rs. 250 on account of inter- 
est, he says further that he knew that the whole of that sum 
was not due, but that on the 29th January he was in want of 
the precise sum of Rs. 250, and when he went on that day to 
Brajendra Narayan, he asked him if he could then give him 
Rs. 250, merely in consequence of the immediate need he had 
for that sum. ‘The interest due on the 19th of January would 
have been Rs, 150; and as the monthly interest is Rs. 50, by 
getting Rs. 250 on the 29th, the plaintiff did in fact get that 
which was equal to two months’ interest in advance. But inas- 
much as he stated (and there is nothing to contradict him) that 
no calculation was made at the time, and nothing was said about 
the payment of interest in advance, I confess I cannot sée how it 
can be said that there was any agreement which now prevents the 
plaintiff from proceeding against the surety ; for I do not think 
that, _by accepting the Rs. 250, he deprived himself of the right 
of suing the principal debtor. The defendants will be entitled 


-C1) 1Y. & ©., 420, 
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1872 to credit for the amount which the plaintiff has received as 
Kart Pea- interest, but the plaintiff is entitled to recover against both the 


SANNA Ro 
v. defendants. 


Onaran Bosne, As regards the manner in which the evidence of the plaintiff 
on cross-examination has been taken down with regard to 
the payment of the Rs, 250, I state distinctly that the mean- 
ing of the witness, as understood by me, was that the Rs. 250 
were received by him with the knowledge that that sum was 
more than was then due for interest, but that that sum was not 

. paid on any calculation that it was interest which was due for two 
months in advance, or for any other time. It is true that, in 
answer to a suggestion of Mr. Marindin, the plaintiff did say 
that the sum received would be equivalent to interest up to the 
19th of March; but he never said, nor meant to say, that there 
was any calculation made at the time, or that the amount asked 
for was the result of any understanding that it was interest for 
any definite time. 


k 


The Advocate- Gener al (offeiating) and Mr. Lingham for the 
appellant. 


Mr. Lowe and Mr. Branson for the respondent. 

The Advocate-General.—A creditor who takes interest on his 
debt in advance thereby agrees to allow the debtor to have the use 
of his money, and cannot sue him till the expiration of the time for 
which interest has been paid. The judgment of the Lord Chief 
Baron in Blake v. White (1) was based, not so much on the fact 
that there had been a binding agreement as on the consideration 
that the creditor, by receiving interest by anticipation, had pre- 
cluded himself from suing. The case of Greenough v, McClel- 
land (2) only differs from the present one in that the creditor 
had taken interest in advance on two occasions instead of one. 
The Advocate-General also referred to the following authorities: — 
Oriental Financial Corporation v. Overend, Gurney, & Co. (3), 


Q)1¥. & C, 420. (2) 2 E. & E, 424. 
(3) L. Ro 7 Ch., 142. 


? 
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Boultbee v. Stubbs:(1), Nisbet v. Smith (2), Bonar v. Mac- 1872 
donald. (3), and Story’s Equity Jurisprudence, par. 326. Rant PRA- 


Banna Roy 


ree CA 
Mr. Lingham, on the same side, referred to the notes to Rie Craran Bose, 


v. Berrington (4), and Byles on Bills, 10th edition, p. 246. 


Mr. Lowe for. the respondent,—Blake v. White (5),and Green- 
ough v. McClelland (6)' are distinguishable. The plaintiff in 
this case might have sued the principal debtor before the 19th of 
March 1871, giving credit for the over-paid interest. 


Mr. Branson on the same side.—Macpherson, J., has found 
as a fact that there was no agreement by which the plaintiff bound 
himself not to sue the principal debtor. The mere fact that the 
creditor has received more interest than is. actually due would be 
no defence to a suit brought by him against the debtor before the, 
excess payment had worked itself out ; and if the principal debtor 
could not object to the suit as premature, neither can the surety. 
The cases cited by the other side simply go on the principle, 
quoted in Samuell v. Howarth (T), viz., that, if a creditor, without. 
the surety’s consent, gives time to the principal debtor, he there- 
by discharges the surety, “ that is, if time is given by virtue of 
a positive contract between the, creditor. and the principal— 
not when the creditor is merely inactive.” See also Ewin ve 
Lancaster (8). 


The Advocate- General in reply. 


Covou, C.J.—This suit was brought on a promissory note 
of the defendants for Rs, 2,500, dated the 19th of October 1870, 
and payable three months after date, with interest at 24 per cent. 
per annum, and the plaint stated that the plaintiff on the 29th of 
January 1871 received from the defendants Rs. 250 on account 
of interest. The defence was that the note was made by, the 
appellant as surety for the other defendant, with the knowledge 
of the plaints, and that the Rs. 260 which ihe plaintiff alleged 


(1) 18 Ves., 20. (5) 1 X. & C., 420. 
(2) 2 Br. Ch. Ca., 579. (6) 2 E. & E, 424, 
(3) 3 H. IL. Ca., 226. (7) 3 Mer., 272. 


(5) 2, Tu. L. Ca., 887 at p. 897. (8) 6 B. & S., 571, 
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that he received as interest was in excess of the interest then 
due, and was given to and taken by the plaintiff without the 
knowledge or consent of the appellant, and merely the pEpelont 
became discharged. 

The plaintiff in his evidence said that he went to the first 
defendant, the principal, on the 19th of January, and was told 
by him he would pay interest a week or ten days afterwards, and 
on the 29th of January, the first defendant paid him Rs. 250 for 
interest; that he made no application for payment to. the appel- 
lant; that the Rs. 250 was more than what was due for interest 
then,—it represented the interest which would be due up to the 
19th of March; that he first applied to the appellant for payment 
in September 1871. He also said that on the day he'was paid 
the Rs. 250, or two or three days before, the first defendant 
told him that the appellant joined in the note for his accommoda~ 
tion: and Macpherson, J., has found that he was aware from 
the first that the appellant was merely a surety. In reply to 
questions. by the Court, he said, “I received the Rs. 250 on 
account of interest. I simply asked him to pay on account of 


_ interest, and he gave me that amount, and I gave him credit AOE 


it. ” 

- The rule that, if a creditor enters into any binding at 
the effect of which will be to give further time to the debtor 
without consulting the surety, the surety will be thereupon dis- 
charged, and that it is immaterial that the further time was given 
in consequence of the inability of the debtor to pay, or that no 
injury could thereby. accrue to the surety, was laid down by Lord 
Loughborough in Rees v, Berrington (1), and Lord Eldon im 
Samuell v. Howarth (2). It has been followed in the Courts both 
of Equity and Common Law in many cases which are mentioned 
in the note to Rees v. Berrington (1), and must be followed by. 
this Court. 
- It was argued by Mr. Branson for the plaintiff that there was 
no binding contract to give time; asif this meant an express: 
contract. But a contract need not be expressed in writing, or by 
words, to be binding; ‘a tacit or implied contract inferred from 


(1) 2 Tu. L. Ca, 887; 8. C, 2 Vos. Jun, 640. (2) 3 Mer, 272. 
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the acts of the ‘parties is equally binding as‘an expréss one. 1872 
The facts of the case of Blake v. White (1) are no doubt differ- Bat Fa” 


ent from the’facts of the present case ; ; but the law laid down , % 
` by Lord Lyndhurst, then Lord Chief Baron; is: clearly appli: Cxanan Boss: 
cable. He says, p. '426 :— But the question is, whether time 
was not given to the Ist of January 1819 upon a valuable 
consideration? ` The fact is admitted that the obligee received ` - 
interast up to that time in the month of October preceding. 
Could he then in the interim have been allowed by a Court of 
Equity to bring his action on the bond? I think not. It is 
admitted that, in the case of a principal only, without a surety, ; 
if the debtor had given six months’ interest in advance, a Court 
of Equity would interfere to stop the action. If, in such’a case, 

_ the time for payment of the interest could be explained consist- 
ently with the. action, that would alter the state of the case; 
but, if it appear simply that the six months’ interest had been 
given, what could the imagination suggest but a contract ipsissimis 
verbis, that the creditor should not sue for that.time? Besides, 
the interest being paid, would a Court of Equity endure that ‘the 
creditor should put that interest into his pocket, and next day 
sue for the principal? If that be so, as between the principal 
debtor and the obligee, the same principles will apply to the 
surety. The question here is whether the party did not pre- 
clude himself from suing on the bond, by receiving by anticipation 
the interest due between October and January. The shortness 
of that period cannot affect the question. Taking even an hour’s 
interest in the same-manner, if it were the habit to reckon interest 
by hours, would be attended with’ the same consequences. 
‘Under the present circumstances I must grant this injunction.” 
„The judgment was not founded upon the memorandum in writ- 
ing to which Macpherson, J., alludes as distinguishing this from 
„Blake v. White (1), for Lord Lyndhurst in the previous page 
„speaks of it as a mere agreement to give time without any con- 


_ ` sideration, which would not prevent the creditor from successfully 


„prosecuting his action at law. “But the question is,” he conti- 
nues as above quoted.’ l 


0) 1Y. & C, 420. 
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f Putting the most favorable construction ‘upon'the plaintiff's 
evidence, and allowing that the Rs. 250 were not paid on any 


‘calculation that it was interest which was due for two months 


in advance, or for any other time, it is a fact that interest was 
received by anticipation, and the time for which it was received 
was a matter of simple calculation. I think it is clear that, under, 
those circumstances, a Court of Equity would have interfered 
to stop the plaintiff from-suing the first defendant until the time’ 


The plaintiff bound himself to give further time, and the ap- 
pellant was thereupon discharged from his liability on the note. 
The decree, so far as it applies to the appellant, should be’ 


reversed, and the suit be dismissed as against him. with costs, 


and the costs of the appeal should be paid by the respondent. 


Markey, J.—In this case I do not think it necessary td 


examine the facts at length. It is admitted that the principal - 


debtor paid to the creditor at the creditor’s request, on the 29th 
January, a sufficient sum to cover the interest upon the debt up to 
the 19th of March, and it seems to me, with the greatest deference 
for the opinion of the learned Judge who decided this case inthe — 


" first instance, that it is impossible to avoid inferring from thatan 


undertaking that the creditor will not sue the principal debtor 


during that period. I donot discuss this part of the case further, 


because it has been clearly shown by the Chief Justice that 


- the case of Blake v. White ( 1) distinctly lays down that we ought 


to infer this. 

But then comes the question (and it is one which, from 
the way in which the case was then decided, was not con- 
sidered in the first Court), what effect has this giving of 
time upon the engagement of the surety? Giving time to 
the principal debtor, though, as a general rule, it discharges 


‘the surety, does not always do so; see Green v. Wynn (2): 
‘and the question we have to decide is whether we ought to infer 


in this case from the receipt of interest such a giving of time 


‘as would discharge the surety. There was no intention to dis- 


charge him, and we can only give the surety his discharge if it 


(1) 1 Y. & 0., 420. (2) L. R., 7 Eq., 28 ; S. C. on appeal, L. R., 4 Ch., 204, 


a 


. 


which was covered by the payment in advance had expired. as 


| 
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is necessary to do so, in order to do justice between the parties, 1872 
For these reasons it appears to me necessary to examine very AN PNA 
carefully the grounds upon which the surety is discharged when Pea 


he is discharged. Now, the most recent case on the subject to Caaran Bosr. 
which we have been referred is that of The Oriental Financial 
Corporation v. Overend, Gurney & Co. (1); and as this case 
has been argued on both sides entirely upon the principles of 
English law, and as that case was decided by very high ‘ 
authority, our decision would ordinarily be governed by it. In 
that case itis laid down as the true explanation of law to be 
applied in such cases that, “if you agree with the principal to 
give him time, it is contrary to that agreement that you should 
sue the surety, because if you sue the surety, you immediately 
turn him upon the principal, and therefore your act breaks the 
agreement into which you have entered with the principal.” 
And then it is added that it is plain that this is the right expla- 
nation of the law, because “it is competent to the creditors to 
reserve all their rights against the surety in which case the 
surety is not discharged; and for this reason that the contract 
made with the principal is then preserved, because the creditors 
have engaged with the principal not to sue him for a given time, 
but subject to the proviso that the creditors shall be at liberty 
to sue the surety, and so turn the surety upon the principal 
without any breach of the engagement with the principal ;” and 
at the end of the judgment it is said the defendants would have 
freed themselves from all difficulty by reserving their rights 
against the plaintiffs, 

Now, if this be the true ratio legis, I should certainly feel 
difficulty in saying that the surety ‘was wholly and absolutely 
discharged by the acceptance of interest in advance from the 
principal. An undertaking by the creditor not to sue the prin- 
cipal debtor during the period in respect of which interest has 
been paid is implied, because otherwise, as Lord Lyndhurst 
points out in Blake v, White (2), the injustice would follow 
that the creditor might put the interest into his pocket, and 
next day sue the principal. But we are asked to infer from 


W) L. BR, 7 Oby 142, (2) 1 Y. & Cu 420. 
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1872 the acceptance of interest in advance, not only a suspension 
Earr Pea of the right to sue the principal, but an absolute discharge 
v of the surety. Now, if (as it seems to be put in The Oriental 


Gaines Boal Financial Corporation v. Overend, Gurney & Co. (1), the 
creditor was prevented from suing the surety, only because ~ 
his so doing would be a breach of the contract with the 
principal, it seems to me that the only inference, which in. 

te reason or justice could be made, would be, not that the 

surety was dischrgad altogether, but that thé right to sue 
him was suspended for the same period as the right to sue 
the principal was suspended; so that the surety might not, by 
being sued during that period, be turned upon the principal. 

. But, on a reference to some of the earlier authorities, most of 

which are quoted and recognized in The Oriental Financial 

Corporation v. Overend, Gurney _& Co. (1), I am satisfied 

that the rule of law by which the surety is discharged does 

not rest exclusively on a consideration of the rights of the 
principal debtor, but upon a consideration of the rights of 
the surety himself. It seems to me in the first place, (I say 
it with the greatest deference,) that the judgment in The Oriental 

Financial Corporation v. Overend, Gurney & Co. (1) does not 

‘quite. correctly state the opinion of Lord Cranworth in Owen v. 

Homan (2). What Lord Cranworth said was not simply that 

the rights against the surety could be reserved, but that he 

thought “it must be competent to a creditor to contract with his 

-principal debtor to give him time so far as he can lawfully and 

‘effectually doso, without prejudicing his right against the surety.” 

This was said by way of protest against an opinion, which 

appears to have been expressed by Lord Truro in the Court below, 

that a creditor could fot reserve his rights against the surety. 

But the observations and counter-observations of these learned 

Judges must be taken with reference to the sort of reservation 

which had been actually made in that case. The contract by 

_which time was given in that case provided that nothing therein ` 

contained should discharge the sureties; but whilst providing 

that the creditor would not take any proceedings against the 


(1) Ins Ro 7 Ch, 142, (2) 4H, L, Can 997, 
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principal during the period specified, these important words were 1872 

added, “except at the instance or request of the sureties.” It Katt Pra- 
sanna Roy 

was, therefore, not merely reservation of the creditor’s right ae 
against the surety, but a reservation of their mutual right, the Caan ‘Bose, 
e of the creditor to compel the surety tò pay the debt, and’ 

the right of the surety to compel the creditor at any time to sue 

the principal debtor.” 

This at once suggests a doubt whether the principle on which 

the surety is discharged is correctly, or, at any rate, fully 

stated in Zhe Oriental Financial Corporation v. Overend, Gur- 

ney & Co. (1), and I think the very authorities referred to in that 
judgment do introduce another and a very important element. I 

find thatin Oakeley v, Pasheller (2), Lord Lyndhurst says:—‘ The 
principle of law is this, that, where a creditor gives time to the 
principal, there being a surety, -without any communication with 

the surety, and without the consent of the surety, it discharges 

him from liability, because it places him (¿. e., the surety) in 

a new situation, and exposes him to risk and contingencies which 

he would not otherwise be liable to :” and the Master of the Rolls 

had given a similar reason, namely, that the surety is thereby pre- 
` judiced. And so in another case to which the Lord Chancellor 
refers, Samuell v, Howarth (3), Sir William Grant says :— 
« The surety is held.to be'discharged for this reason, because the 
ereditor by so giving time to the principal has put it out of the 
power of the surety to consider whether he will have recourse 
to his remedy against the principal or not, and because he in 
fact cannot have the same remedy against the principal as he 
would have had under the original contract.” The principle is 
explained in the same way by Williams, J., in Strong v. 
Foster (4) where he says:—“ The surety has a right to say to 
the creditor, ‘I have reason to believe the debtor is in insolvent 
circumstances; you should sue him, or allow me to do so in 
your name.” Then, if the creditor said, ‘I. cannot sue him 
because I have bound myself to give time,’ that would dis- 
charge the .surety :” and this explanation was adopted by the 

O) L Ry 7 Cb, 142, | (4) 25 L. $, © È., 106; af p. 111; 


(2) 10 Bli, 548; at p. 590, 8, C, 17 C. Bọ 201, 
(8) 3 Mer, 273. : 
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Court of Queen’s Bench in Pooley v. Harradine (1). These 
cases put the principle upon a very clear and intelligent basis— 
that the surety is discharged, not only because the principal 


Cnanan Boss, debtor would be prejudiced by proceeding against the surety, 


but because the surety is prejudiced by the loss of the right 
to proceed against the principal debtor; and this fully accords 
with the opinion intimated in Owen v. Homan (2), namely, 
that, if with the assent of the principal debtor, this right of 
the surety is reserved by ‘the creditor, then the surety, not 
being prejudiced, is not discharged. I do not of course mean 
to say that the principle, exactly as stated in the case of The 
Oriental Financial Corporation v. Overend, Gurney & Co. (3), has 
not been so stated by other authorities. It is so stated in a note 
to Lewis v. Jones (4), which is frequently quoted, and by Lord 
Eldon in English v. Darley (5), and it is to be found in various 
text-books. Nor can there be any doubt whence this statement 
of the principle has been derived. It is almost a literal transla- 
tion of a passage in the Digest of Justinian :—“ Quod dictum 
est si cum res-pactum sit, ut non petatur fidejussori quoque com- 
petere exceptionem: propter rei personam placuit, ne mandati 
judicio conveniatur,” (6). And as to this it is further said :— 
« Debitoris conventio fidejussoribus proficiet, nisi hoe actum es- 
ut dun taxat a reo non petatur, a fidejussore petatur; tune enim 
fidejussor exceptione non utetur’ (7). But this is said of a 
contract wholly different from a contract of suretyship. The 
„creditor here alluded to wag under his obligation to preserve 
the remedies of the surety against the principal debtor, and 
was not, therefore, bound to pay any regard to the rights of 
the surety in his arrangement with the principal debtor. If 
therefore the creditor gave time to the principal debtor, the 
surety could originally take no advantage of it, but afterwards 
he was allowed to do so propter rei personam, ¢. e., for the sake 


of the principal debtor, because otherwise the principal debtor. 
(reus) would be prejudiced; for should the surety be sued by . 


(1) 26L J, Q By 156; at p. 160; (4) 4B. & ©., 506, 

§.C.,7E. & B., 431. (5) 2 Bos. & Pal., 61. 
(2) 4H. L. Ca., 997. (6) Digest, Bk, I, Tit. 14, par. 32, 
(8) L. Ry 7 Ch, 142. (7) Tb., par, 22, 
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the creditor, he would then be able to sue the principal debtor ___'8? 


at once, though the time given had not expired. But if the oe 
rights of the creditor to sue the surety had been preserved in yt, 
the contract to give time, then, as the principal debtor could C#4"48 Bose. 
not complain, so neither could the’ surety, and the surety was 
liable first as before. This is no doubt exactly the principle 
laid down in The Oriental Financial Corporation v. Overend, 
Gurney & Co. (1), butis applied to a transaction of an essentially i 
diferent kind, and with a wholly diferent result, namely, 
that the remedy against the surety is not extinguished, but 
suspended. , 
Bearing in mind and applying the principle as it is explained 
in Samuell v. Howarth (2) and Strong v. Foster (3), and, I 
must say as it seems to me, though perhaps not quite so clearly, 
in Oakeley v. Pasheller (4) also, there is, I think, little difficulty 
in disposing of the present case. The creditor had accepted in- 
terest in advance from the principal debtor, and he had thereby 
not only put it out of his own power to sue the principal debtor 
for a certain period, but had also put the principal debtor in a 
position in which it would be a hardship that he should be sued 
by any one at all during that period. But though all that the 
principal debtor could require us to say upon this would be that 
the rights of the surety against him should also be suspended, 
the surety could not be thus satisfied. The creditor has no 
right to put the surety without his consent in a position, in which 
he cannot exercise his rights against the principal debtor at 
any time he chooses to do so. Nor can we say the rights of the 
creditor against the surety are reserved. A simple reservation 
of the rights of the creditor would not be sufficient; the surety’s 
rights must also be reserved. But that is excluded by the 
acceptance of interest, for no one would pay interest in ad- 
vance, unless he was secure against being sued either by the 
creditor or the surety. The surety, therefore, whose rights 
have been interfered with by the voluntary act of the creditor, 
without his consent, has a right to say that he is discharged. 
(1) LR. 7 Oh, 142. (8) 25 L. J, C. Po 106; at p. 111; 


(2) 3 Mor., 273, 5., C, 17 C. B., 201, : 
(4) 10 BU., 548; at p. 590, 
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1872 It may perhaps appear unnecessary for me to have discussed 


Kart Pea- this case at so great a length, seeing that I arrive ultimately 
SANNA Roy 


ao the same conclusion as the Chief Justice. It must, however, 
1c. 


Cunanan Boss. be acknowledged that the case before us is a striking example 
of the serious consequences of ignorance upon this snbject; 
‘and as the law upon it is not very easy to discover; I have 
thought myself justified in making this endeavor to ascertain 
‘ how it really stands. 


Appeal decreed. 


Attorneys for the appellant: Messrs, Beeby and Rutter. 


` Attorney for the respondent: Mr. Pittar. 


[APPELLATE CIVIL.] 


Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice -Macpherson, 
2 and Mr. Justice Glover, 


MAHARANI HIRANATH KOER (Derenpayt) v. BABOO RAM 


1872 NARAYAN SING (Prarntirr).* 
Feby. 22. 


Hindu Law— Mitakshara—Succession—emales, Exclusion of—Impartible 
Joint Ancestral Property— Variance between Judges Notes and Depositions 
in Vernacilar— Point arguable on appeal, 


A female cannot inherit an impartible ancestral estate belonging to a joint Hindu 
family governed by the Mitakshara, where there are any male members of the family 
who are qualified to succeed as heirs. This is a rule of law, and not dependent 


on custom. A custom modifying the law must be a custom to admit females, not a 
custom to exclude them, 


THis suit was brought by Baboo Ram Narayan Sing to 
establish his right of succession to the raj and zemindari (the dig- 
nity and the estates) of Ramghur in Chota Nagpore, left vacant 
by the death of Triloknath, the infant son of the last Maharaja, 
Ramnath Sing Bahadur. 


* Appeal, No. 3 of 1871, nies cl. 15 of the’Letters Patent, dated the 28th 
December 1865, against the judgment of L. S. Jackson and Markby, JJ., dated the 
14th, April 1871, in Regular Appeal, No. 254 of 1868, from a decree of the Zilla 


Court of Lohardugga, dated the 12th September 1868, the said Judges being 
divided in opinion. 
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Maharaja Ramnath Sing Bahadur died on the 9th October 
1866, and his widow, the defendant Maharani Hiranath Koer, 
forthwith declared herself enceinte, and the estate was theré- 
fore taken under the management of the Court of Wards. On 
the 4th April 1867 she gave birth to Triloknath Sing, who died 
on the 4th August 1867. The plaintiff thereupon claimed to be 
entitled to succeed to the raj as the next cognate. 

About the year 1772 Mokand Sing, the then Raja of the 
Ramghur estate, was found in arms against the British Govern- 
ment, and refusing to pay revenue; Tej Sing, a member of the 
Raja’s family, assisted the British Government in an expedition 
sent out against the Raja. The estate, having been afterwards 
forfeited by the Government, was bestowed by them upon Tej 
Sing, together with the title of Maharaja, as a reward for his 
services. Successive pattas were granted by the British Govern- 
ment to Maharaja Tej Sing and his eldest son Maharaja Pares- 
nath Sing for limited periods; and ultimately, on the 25th March 
1790, an ordinary settlement for ten years was made with Maha- 
raja Maninath Sing, the eldest son of Maharaja Paresnath Sing, 
which settlement was afterwards made perpetual. 

The plaintiff alleged in his plaint that the zemindari of Per- 
gunna Ramghur was acquired by the common ancestor, Maharaja 
Tej Sing Bahadur, after whose death in 1774 it descended to his 
eldest son Maharaja Paresnath Sing. That Paresnath’s bro- 
thers Kunwar Jusri Sing and Kunwar Bodh Sing (the plaintiff’s 
grandfather) sued Maharaja’ Maninath Sing, son of Maharaja 
Paresnath Sing, in the Civil Court, for a division of the pro- 
perty (1); but on the 17th of November 1813, the Court of 
Sudder Dewanny declared the property to be indivisible. That, 
on Maharaja Paresnath Sing’s death, the gaddi descended to 
Maharaja Maninath Sing ; then to Maharaja Sidnath Sing; then 
to Maharaja Lachminath Sing, who, dying without issue, was 
succeeded by his brother, Maharaja Shambunath Sing, not- 
withstanding that his widow survived him; and on the death of 
Shambunath Sing without issue, his brother Ramnath Sing, 


(1) Koonwur Bodh Singh v. Seoanth Sing is called Jye Sree Singh, Maninath 
Singh, 2 Sel, Rep, 92. In the report of is called Muneerath, and Sidnath is called 
this case the names are as follows:—dJusri Seonath, 
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notwithstanding a claim set up by Shambunath’s widow for the 
zemindari, succeeded him; provision having been made for the 
widow, pursuant to the family usage, she notified to the Court 
her withdrawal of her claim, That according to the Mitakshara, 
the defendant, Maharani Hiranath Koer, the mother of the 
deceased infant Maharaja, had no right to a joint undivided 
share in the ancestral property; that she could not assume the 
raj or gaddi, or perform the duties belonging thereto; that 
according to family usage, and the custom of the Balaghat (high- 
land) district, females were excluded from succession to the 
gaddi, and that no case of female succession had ever occurred 
since the time of their ancestor Tej Sing, and that claims by 
female members of the family had frequently been negatived by 
judicial decision. 

No sanad or patta to Tej Sing was produced. 

The defendant, Maharani Hiranath Koer, in her written 
statement, said that the plaintiff and his ancestors, from a 
remote period anterior to the decennial settlement, had 
resided in their jagir, Mauza Budwien, at a distance of 
ten miles from the residence of the Maharaja, and lived 
separate and apart from her husband’s ancestors, in food and 
business, and never took any part in the marriage and funeral 
ceremonies and other entertainments of her husband’s family, 
and that therefore under the Shastras the plaintiff was not 
entitled to succeed. In the 5th paragraph of her written state- 
ment, she alleged that Lachminath Sing, Shambunath Sing, and 
Ramnath Sing were brothers, who lived in. commensality and 
held the ancestral property in partnership as joint owners; and 
“that on the demise of each brother without issue, the next 

‘brother, upon receiving the mark of raja-elect, on his fore- 
head from the hands of his elder brother, assumed the reign 
of the principality one after another; and for the reasons above 
stated, as also under the provisions of the Shastras, the right of 
succession to the raj at that time was disallowed” to the Ranis; 
that the plaintiff was a jagirdar, like other jagirdars in Per- 
gunna Ramghur, to her deceased husband, and was subject to 
the payment of rent and discharge of duties imposed upon him, 
under kabuliats executed by the plaintifi’s ancestors; hence he 

27 
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could not succeed to this property; that the partition suit 
which had been brought by the plaintiffs grandfather was 
brought on the ground of an ikrarnama and also of right of in- 
heritance, but the suit was dismissed, it being proved that the 
ikrarnama was invalid, and that the plaintiff in that case had 
not had any participation or interest in the property, but that her 
(the defendant’s) husband’s ancestor had been in possession of it 
for a period of more than twelve years; that in the zemindaris 
of Pendxa, Raypore, Bhelau Dih, Juli, &c., within the Commis- 
sionership of Chota Nagpore, and the zemindaris of Tikari and 
Muksudpore in Zilla Gya, the Ranis were allowed to remain in 
the possession of the raj; that the Gaddé Khurkhur, which 
the plaintiff had included in his claim with the rest of the pro- 


_ perty belonging to Ramghur, was purchased by the defendant’s 


husband, with the defendant’s private funds and for her own 
benefit, and that it had been in her possession ever since its 
purchase, 

A written statement was filed on behalf of the Court of 
Wards, but it merely disclaimed any interest in the suit, 
professed to hold the estate for the party who might be declared 
to be entitled to it, dnd prayed for costs. 

The issues finally fixed by the Deputy Commissioner of Chota 
Nagpore were as follows :— 

1, According to the Hindu Mitakshara Shastras, and the 
custom of the Ramghur family and country, who, among the 
different parties to this suit, is entitled to succeed to the raj 
vacant by the death of Ramnath Sing’s son, Triloknath Sing ? 

2. Whether Gaddi Khurkhur was purchased by Maharaja 
Ramnath Sing with his own money as Maharaja and on his 
own account, or with the money of Maharani Hiranath Koer 
and on her private account; and whether such gaddi is now 
a part of the Ramghur raj, or private property of the said 
Maharani Hiranath Koer? 

Witnesses were examined on both sides for and against the 
alleged custom of the Ramghur family ; and the following three 
documents were relied on by the plaintiff as showing that, by the 
custom of the country and the usage of the family, females 


were excluded :— 
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-Ist,—The decision of the Sudder Court in: Koonwur' Bodh 
Singh v. Seonath Singh (1). This was-an action brought on 
the 19th’ April 1802 in the Zilla Court of Ramghur, by the two 
younger sons of Tej Sing, to recover from Maninath, the son 
of the eldest, two-thirds of the estate. Pending the suit Mani- 
nath died, and was succeeded by his son Sidnath. The defence 
set up was that, according to the custom of the mountainous 
country in which the estate was situate, and the usage of the 
family, the estate was’ not divisible, but that, on therdeath of 
the raja, for the time being, he was always succeeded in the raj 
and zemindari by the eldest son, to the entire exclusion of the 
other members of the family. The Zilla Court gave judgment 
against the plaintiffs, and this judgment being affirmed on ap- 
peal by the Provincial Court of ‘Patna, the plaintiffs appealed 
to the Sudder Dewanny Adawlut. The Court held that, having 
regard to the extent and situation of the estate, to the zemindar 
possessing the title of Raja, and to his maintaining a sort of 
feudal establishment of troops and jagirdars, the Court could 
entertain little doubt that it was not a common estate divisible 
by the laws of inheritance. The decrees of the Zilla and Pro- 
vincial Courts were accordingly affirmed.: 

Qnd,—A return made by Maharaja Shambunath Sing, on the 
22nd June 1846, on the requisition of the Governor-General’s 
Agent and Commissioner, calling for a “statement of heirship ” 
to the zemindari and ilakadars of the division. Ram. Narayan, 
the plaintiff, was in that return put down as heir next in suc- 
cession to his brother (2) Ramnath. Females were altogether 
excluded from this paper. 

3rd,—A petition of Maharaja Ramnath, dated the 17th Novem- 
ber 1862, written by way of answer to two perwannas, trans- 


mitting to the Maharaja for explanation copies of two petitions ` 


submitted by Maharani Thakurnath Sahi, widow of the late Maha- 
raja Shambunath Sing, in which she made certain complaints. 
The following analysis of the petition was given by Markby, J., 
in his judgment:—It is a petition of the husband of the 


0) 2 Sel. Rep., 92. (2) Bhai or cousin-brother, 
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` defendant, the late Raja Ramnath Sing, denying the claim of the 


MAHARANI 


widow of Shambunath Sing, who seemed at that time inclined 
to assert her right. It is dated the 17th November 1862. It is 
not signed by any one, nor does it appear to whom it is 
addressed, but both parties have relied on it as a statement made 
by Ramnath Sing. It begins by referring to two perwannas 
of the person to whom it is addressed, which had been sent to 
Ramnath Sing together with a copy of a petition of the Maha- 
rani Thakurnath Sahi, the widow of the Maharaja Shambu- 
nath Sing. One of these perwannas is then recited, and it 
seems to be an acknowledgment of the title of Ramnath Sing 
to the raj, and of the Maharani to maintenance, and to contain 
a request by the writer that the proper provision for the Maha- 
rani’s maintenance should be made. After this recital the 
claim of the Maharani to the raj as heiress is denied by Ram- 
nath Sing, and his own claim is thus stated :— 

As the Ramghur zemindari is an ancient ancestral property of your 
petitioner, according to the family and ancient usage (the Maharaja) in 
good faith and in sound state of mind, in the presence of assembled 
parties, marked your petitioner with the tilak of raj, and died. 


Then he sets out the history of the family from the time 
of Maharaja Sidnath Sing, and points out that Maharaja Lach- 
minath Sing, though survived by his widow and a daughter (1), 
was succeeded by his brother: and then he says :— 


In view of these ciicumstances, agreeably to the family usage, law 
and equity, reason and tradition, the Maharani is entitled to nothing 
more than food and raiment, because your petitioner and two others are 
three full brothers, and in default of heirs they succeed to the raj one 
after another. 


Then follows the answer to the second perwanna. It again refers 
to the Maharani’s petition and to an assertion by her that Ramnath 
Sing lived separate from his brothers Shambunath Sing and acted 
as hisdewan, This is strenuously denied by Ramnath, who asserts 
that he and Shambunath were “full brothers sharing in other’s 
gain and loss,” and that he only assumed the management of | 


C) From the pedigree filed by tho plaintiff, it appeared that Lachminath Sing 
died without issuo ; see also the judgment of Jackson, J., post, p, 286, 
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the property according to custom, when Shambunath became 
too infirm to transact business. He then gives instances ofa 
similar arrangement to this with regard to the management in 
other families, and denies that his having managed the business 
of the zemindari is any evidence of separation. He goes on to 
say that, with the exception of himself, no one had any right 
in the property; and since he was a partner and had a right in 
the raj, no enami could be effected in his name; for 
which reason all the business was transacted in the *denami 
or fictitious name of Kunwari Burgah, a domestic. Subse- 
quently he refers to the statement he had already made, that 
the tilak was affixed on his forehead, and then again combats the 
statement that he had separated from his brother. He then 
denies some allegations which the Maharani had made of ill- 
treatment. Next, he refers to certain instances of succession 
cited by the Maharani in her petition in her own favor, and 
says that “the practice of the jungle mehals is different from that 
of other districts.” Some instances of the practice and usage of 
the jungle mehals are here given. Then he cites the cases 
of Palgunge, in which the brother succeeded in presence of 
. the widow and nephew of the late Raja; of Kunda, in 
which the nephew succeeded in presence of the late Raja’s 
widow; of Gowan, in which a cousin, in the fourth degree, 
succeeded in the presence of a female (the widow, no doubt) 
and a nephew of the late Raja. He says:— 


Whereas your petitioner is the full brother of the late Maharaja, and 
lived in commensality with him, hence he is entitled to the raj consider- 
ing his right from any point of view. The instances adduced of the 
Tikari Rani are not sufficient. The share of Baboo Motiram Sing was 
divided by the Court.. Moreover, he left no near heir, and consequently 
the Ranis came to possession ; but the case of your petitioner is 
different, for he is full brother, lived in the same house, and ate at the 
same table with the Maharaja, and received by the Maharaja’s own 
hands the mark of: tilak. Á 

The rest of the petition is taken up with again denying the 
Maharani’s complaints of ill-treatment, and offering to allow her 
a suitable maintenance. 

The Deputy Commissioner decided the case in favor of the 
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plaintiff, and gave him a decree for possession of the zemindari 
of Ramghur and of Gaddi Khurkhur and all the other lands 
that formed the subject of the suit, 

On appeal to the High Court, thie case was heard before 
L. S. Jackson and Markby, JJ., who differed in opinion. Their 
Lordships gave the following judgments :— 


JACKSON, J. (after briefly stating the facts, continued) :—In 
determining this appeal there are two considerations, which it 
seems to me important to keep in view. The first is that, 
although in point of form Ram Narayan is plaintiff and the 
Rani defendant, yet in fact both stand upon the same ground 
as claimants of an estate which is in the custody of the Court of 
Wards, and, therefore, the burthen of proof does not lie on the 
one side more than the other. The second is that the Rani 
does not, any more than her antagonist, claim the property 
under the strict provisions of the Hindu law, but that both 
parties, while referring severally to the Shastras (see the plaint 


which regulates the devolution of this raj, and this, I think it 
abundantly clear for other reasons, must be the basis of our 
decision. The plaintiff of course more emphatically relies on this 
custom or kuláchár, but the defendant also gives her own version 
of it so as to show her own right, and to exclude the plaintiff. 
But what seems to me decisive on this point is the judgment of 
the Sudder Court in 1813 between the ancestor of Ram 
Narayan and the Maharaja of that time,in Koonwur Bodh Singh v. 
Seonath Singh (1). The opinion of the Court, which disposed 
of the suit, was in these terms :—~“ Adverting, however, to the 


extent and situation of the estate, to the zemindar possessing 


the title of Raja, and to his maintaining a sort of feudal estab- 
lishment of troops and dependent jagirdars, the Court could 
entertain little doubt that it was not a common estate divisible 
by the laws of inheritance.” It does not precisely appear 
whether the Sudder Dewanny Adawlut concurred in, or dissented 
from, the view taken by the Provincial Court in that case, 
namely, that Regulation X of 1800 did not apply to the estate 


(1) 2 Sel, Rep, 92. 


-and written statements respectively), also appealed to the custom ` 
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(I should have been inclined to think that it did), but the ques- 1872 
tion does not seem to be of much importance, for the custom MAAR ANE 
abolished by Regulation XI of 1793, and partially restored by Korr 
the later law, is that of non-partition, and that alone. Nor, Basoo Rax 
I think, is it material to inquire whether, as stated by Baboo oe 
Shama Charan Sirkar (1), the effect of the Vyavashtd and the 
judgment, in the’ case of Esshanchund Rai v. Esshorchund 

Rai (2), is to clothe huge zemindaries with the attributes of . 
principalities. The term raj and the title Raja, as used in ‘modern 

times, do undoubtedly occasion a certain amount of confusion. 

A pretty clear account will be found in the answers to a series of 
questions on the rights and privileges of landholders given by 

Gholam Hossein Khan, author of Siar-oo? Mooktakhireen and 

the Roy Royan, printed in Harrington’s Analysis, Vol. HI, 

pages 314 to 356; see especially the answers to Question 31; 

and the case of Raja Tej Sing (there called Tauj Sing) is ex- 

pressly mentioned by Gholam Hossein Khan, who (in answer to 
Question 30) calls him the zemindar of Ramghur. The true 
question, therefore, in this case seems to be whether the custom 

of the Ramghur zemindari or raj, as_ deposed to by persons 
_ acquainted with it, as known to the public functionaries of the 

district, as recognized by the family itself, and as established by 
precedents, favors the succession of the male line, or of the 

widow and mother. The question has been a little complicated 

by a shifting or widening of the issue (I am not sure which), 

so as to include a local custom; but it seems to me that, as far 

as the plaintiff is concerned, this amounts to nothing more than 

his seeking to strengthen his evidence as to kuláchár or custom 

in his own family, by showing that a similar custom prevailed 

in families of the same or nearly the same rank in the vicinity. 

If we look at it in this point of view, we are, I think, relieved 

from certain difficulties as to the kindof proof required as to 

the precise allegation of the plaintiff. In this way also we are 

less embarrassed by abstract questions of Hindu law, and we 

also conform to the injunctions of Menu, Book viii, v* 41, 

where he prescribes enquiry into the “rules of certain families 


(1) ‘Vyavashta Darpana by Shama Charan Sirkar, p. 19, foot-note, 2nd edit. * 
(2) 1 Sel. Rep, 2. 
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as among the peculiar laws which are to be established,” “if 
they be not repughant to the law of God” adds Culltica. 

Upon'the issue I have stated, it seems to me that the 
plaintiff was entitled to judgment, and that he has been pro- 
perly declared entitled to succeed to the raj and the estates, 

I think that the witnesses called by the plaintiff prove that, in 
the belief of members of the family and by general repute, the 
kuláchár excluded females. From the mode in which the Judge’s 
notes of the evidence are worded, it would seem, at first sight, as if 
the witnesses, or at any rate most of them, meant to affirm as the 
only custom with which they are acquainted the succession of a 
single heir, and the non-participation of younger brothers; but I 
think this was not the meaning of the witnesses as shown by the- 
original depositions, and that they meant to be as explicit on the 
one point as on the other. The occasional conflict between the 
Judge’s memoranda and the recorded depositions is, no doubt, 
very embarrassing, and it is especially vexatious where the 
memorandum is not full, and where the Judges of Appeal are 
unacquainted or imperfectly acquainted with the vernaculars. ` 
In fact, the more nearly the note approaches to a complete 
representation of the witness’s testimony, the greater is the 
difficulty, and I may say that, in some cases, the inclination of 
my mind has been to suspect that the note represented more 
exactly the witness’s meaning than the actual deposition did. But I 
think there can be no doubt that, in case of difference, the actual 
recorded evidence in extenso is what we must be guided by: andit 
is to be hoped that the Procedure Code may shortly be improved 
in this respect, so as to get rid altogether of the double record. 
And in considering the recorded evidence in this case, as well 
as the written statements, allegations, and oral pleadings of the 
parties, large allowance must be made for the circumstances of 
the trial. Courts highly untechnical and simple,\pleaders very 
imperfectly educated, and untrained agents whose advice continu- 
ally misleads, compel us to be extremely cautious in the infer- 
ence we draw from the line taken by either party in Court, and 
in the construction which we put on the evidence recorded. 
It is safer to collect the meaning of a witness from the whole of 
his testimony than to give their full meaning to isolated parts of it ; 
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and if the witnesses in the present case be so dealt with, I thinkthe 1872 
plaintiff’s contention will be found to be amply substantiated, so Manana 
far, that is, as in the nature of the case, the witnesses could go, Kore 
(His Lordship, after discussing the evidence of the plaintiff’s Banoo Rast 
ia ` yas ge . : NARAYAN 
witnesses, proceeded) :—I have no hesitation in saying that, if we ` Sisa. 
are to-decide between this evidence and that which is adduced 
by the defendant to rebut it, I prefer the evidence for the plain- 
tiff. But tomy mind the oral evidence is the least conyincing 
part of the plaintiff’s case, and there is much more decisive 
matter behind. ` 
For the purpose of ascertaining the custom of any given 
family in particular points, there can be no more important 
source of information than the declaration of successive heads 
of the family on solemn occasions, and in this case that source 
of information is open to us. In the first place, we have the 
return made by Maharaja Shambunath Sing on the 22nd 
June 1846. On that occasion the Maharaja distinctly and pub- 
licly acknowledged the plaintiff Ram Narayan as heir next in 
succession to his surviving brother (1) Ramnath, who followed 
- him as Maharaja. It is said that the form in which the return 
is framed would not permit of the mention of wives, but this 
appears to me to be quite idle: the paper is called a “statement 
of heirship,” and the ample column of “remarks” would cer- 
tainly permit, and would have contained, the mention of the wife 
if she had been capable of succeeding. As the Maharaja left a 
widow, and as among Hindus marriage is contracted at a very 
early age, I think it is to be presumed that he was married at 
the time he made this return,—a presumption much strengthened 
by the words in the 4th column of the form, “at present no son 
is born.” These words appear to me indicative of the married 
state, and of the expectation of issue, This public act of the 
Maharaja Shambunath Sing appears ‘to me to be an insu- 
perable obstacle for the defendant, and all but conclusive in 
favor of the plaintiff, 
But next we have the petition or memorial of the: succeeding 
Maharaja. But, before I speak of that paper, I will advert to 


_ (1) Cousin-brother, , 
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the history of succession in the family. Testimony seems una- 
nimous as to this, that neither in times antecedent to Tej Sing, 
the first Raja of the present family, nor in later days, has there 
been any instance of a female succeeding to the gaddi; but, as 
observed by the Judge below, there is no exact information as 
to the estate of the family before Tej Sing, so that it cannot be 
said whether it affords examples of the supersession of a female 
heir os not. Nor is there any such instance in the early days 
of the present ‘family, for, down to the generation just past, 
there has been abundant male issue. But it so happened that 
three sons of Maharaja Sidnath Sing (who was the grandson of 
Tej Sing) all died without male, or, indeed, it seems, any issue, 
but leaving widows, In each instance the succession was taken 
up by the next brother, the widows being passed over. There 
are thus two instances which, although modern, are in exact 
accordance with the custom alleged by the plaintiff. The de- 
fendant seeks to get over these facts by the averment contained 
in the 5th paragraph of her written statement. Now, unfor- 
tunately for her, the decision of the Sudder Court in 1813, 
in Koonwur Bodh Singhv. Seonath Singh (1), had set at rest the 
question of “ partnership” in the property, not to speak of the 
evidence on that point; and it is difficult to conceive any theory 
of joint ownership which should make ‘brother succeed after 
brother, and then suddenly terminate the course of such descent 
in favor of the youngest widow. But the defendant apparently 
rests her case very much on the fact of commensality between 
the brothers as justifying their preference to widows, and in the 
4th paragraph she asserts that- the plaintiff is disqualified , by 
reason of his having lived (as well as his ancestors) separate, 
and at a distance from the senior branch; and in the 8th para- 
graph she puts this in a different way by objecting to him as a 
jagirdar. These objections appear to be disposed of by Maharaja 
Shambunath’s return, which, of course, would not have recognized 
Ram Narayan if he had been disqualified for any such reasons, 
But it is on this point of the case that the memorial of Maha- 
raja Ramnath,. which I mentioned a little way back, appears 
to me to have so much significance. 


(1) 2 Bel, Rep., 92. 4 
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This document is dated 17th November 1862, and was written 1872 
by way of answer and in obedience to a perwanna apparently rete 
of the Deputy Commissioner, transmitting to the Maharaja, for Koge 
explanation, two copies of arzis submitted by Maharani Thakur- Banoo Ran 
nath Sahi, widow of the late Maharaja Shambunath Sing in which te 
she appears to have made certain allegations and complaints, to 
the refutation of which accordingly the Raja addresses himself. 
In considering the terms of this petition, it is natural to,observe 
that it begins with a most important recital. It sets out the 
contents of the official perwannas, to which it is an answer, to 
the following effect:—“* That Kunwar Ramnath Sing, brother and 
heir of the deceased Maharaja Shambunath Sing, has been 
. appointed Raja; that the Maharani, petitioner, is entitled to 
maintenance only, &c., &e.” The title of the Raja being thus 
fully acknowledged by the official whom he was addressing, it 
was not necessary for him to insist upon the validity of that 
title, or else we might have expected to find a clear statement of 
the custom on which that title rested, but he is only concerned 
to answer the particular statements. made by the Maharan! 
to which his attention had been called. But what has struck 
me very much in connection with this paper is this: if the cus- 
tom or tradition of the family had been what the defendant 
represents, namely, that of brothers living in commensality, one 
took after the other in the absence of male issue, and that the 
last of such brothers would be succeeded by his widow,—the brief 
existence of the posthumous son is little noticed throughout the 
case—we should most probably have found it asserted in the 
petition of this Raja; for he was precisely in the position, the 
last of three brothers who had one after another succeeded to 
the gaddi, not young, married, but with doubtful chances of 
male issue. Is it likely that in such circumstances he would 
not have served the claim of his own wife (the now defendant) 
as against a distant relation, with whom he does not appear to 
have been on any terms of intimacy? But he nowhere makes 
any reference to such rights, and speaks of the wife of the late 
Maharaja as being entitled to maintenance, according to the 
custom of the family, “just as other Maharanis receive,” with- 
out any sort of distinction. Nor does he appear at any time 
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1872 __ previous to his death to have made any such statement in her 
ae _ favor, although he might reasonably have been expected to do 
IRANATH 


Kors go, for she was only three-months advanced in pregnancy at the 


Bavoo Ram time of his death, and it would be, of course, uncertain of 
Sixc. which sex the child would be. f 
Another very important point in the plaintiff’s favor is the 
declaration of the Judge who tried the suit, that in that part of 
> the country women do not inherit estates of the class to which 
the Ramgurh zemindari belongs. I understand the Judge to~ 
refer not merely to the district of Lohardugga iu which he hap- 
pened to be sitting, or that of Hasaribach to which the suit 
properly belonged, but to the division or province of Chota 
Nagpore; and the declaration is of more importance, because 
the Judge is not merely the officer presiding in the Civil Court, 
but also the head of the district in executive matters, and 
necessarily versed in the political condition of the province, 
The times, and the present constitution of our Civil Courts, 
are favorable to the advancement of claims which in other 
days would not have been brought forward. .The pretension 
which was faintly suggested on the death of a former Maha- 
raja has now been set up with more boldness; but I think 
it has been properly overruled, and I am bound to add that, 
according to my own knowledge and belief in such cases, to 
reverse the judgment of the Court below, and to sanction the 
claims of the defendant, would create a most dangerous prece« 
dent, and would introduce into a large tract of Suey the 
most serious confusion and distrust. 
In my judgment, therefore, the decision of the Lower Court 
should be affirmed and the appeal dismissed with costs. 


Marrey, J. (after stating the facts, continued) :—What we 

have to consider is, whether the plaintiff has made out bis title. 

If he has not, this suit must be dismissed without regard to 
- whether the widow has made out her claim, or not. ; 
Before considering whether the plaintiffs title is established 

by the evidence, I will state generally what I consider to be the 
nature of the claim which the plaintiff seeks to establish, and 
which differs in important particulars from an ordinary claim to 
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immoveable property. I am not aware of any definition of 
a raj, which will enable me to say precisely whether or not the 
succession in dispute in this case is properly denominated 
the succession to a. xaje I imagine that, where that term is 
used, it rather represents a_ dignity than an estate, though 
it may sometimes be used to include an estate, where that 
estate is appurtenant to the dignity ; and from the expressions 
which have been ‘currently used in this family, such as 
“ascending the gaddi,” “affixing the tilak,” and so forth, I 
imagine that there was in this family some hereditary dignity, 
and this dignity has been sometimes called a raj. It is at any 
rate certain that the estates now in dispute are not sus- 
ceptible of division, and that the persons, who under the 
ordinary Mitakshara law of inheritance would have been joint 
owners, were entitled to maintenance only. That appears to 
have been disputed in the Court below, but is not in dispute 
now. Whether this was by kuláchár, i. e., family custom, or 
by local custom, or how otherwise, has not in this case been dis- 
tinctly asserted. In the case already referred to, of Koonwur 
Bodh Singh v. Seonath Singh (1), it was put by’ the then 
Maharaja on two grounds, but of course only one can exist 
in point of fact; and I gather that the Sudder Court con- 
siders that the custom which regulated the descent of these 
estates was that abolished by Regulation XI of 1793, and re- 
established by Regulation X of 1800, But that custom, as it 
exists now, is not, strictly speaking, either a family, or a local 


one, It is hardly what is usually called a custom at all. It is _ 


the exceptional course of descent of particular estates, not 
having its legal origin in any ancient usage of a family or dis- 
trict, but in purely financial considerations; and clearly, there- 
fore, founded on the special permission or agreement of the 
ruling power. That exceptional course of descent was abolished, 
but Regulation X of 1800 provided that the “local custom of 
the country” in the Jungle Mehals and other similar districts 
should nevertheless be continued in full force. There is no 
doubt that this last Regulation applies to the district where this 
property is situated, and the Sudder Court seems to have 
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1872 thought the succession to these estates was governed by it. But, 


RAHA HA I think, it may be considered as a matter of great doubt whe- 
Korn ther these Regulations have any application to the course of 
Banco Rast descent either of the dignity or of the estates of this family. I 
Sia. think it more probable that this is one of those cases in which 
primogeniture has been adopted, not for financial reasons regard- 
ing the estate, as in the cases referred to in Regulation’ XI of 
. 1793, but for political reasons regarding the dignity which at 
one time was in all probability,if not regal, at least viceregal, 
and by its very nature, therefore, indivisible; and it appears to 
me that the estates are, as the plaintiff puts it in his plaint, 
appurtenant to the raj, or as it is put by the Privy Council in 
the case of the Tippera Raj,—Neelhisto Deb Burmono v. Beer- 
chunder Thakoor (1)—(and which comes to the same thing,) the 
title to the dignity and to the estate are one. 

If this be the right view of this case (andI think it is so), 
then it is clear that the impartibility of the dignity and estates 

has its origin not in any custom, family or local, nor in the . 
Regulations, but in the peculiar character of the raj itself. The 
question might, indeed, arise how the estates became appended 
to the dignity, so that they passed under one and the same title, 
whether by permission or agreement of the governing body, or 
by family or local custom. This, however, is only a matter of 
historical interest, because the origin of a particular course of 
descent is only important as assisting to clear up obscure ques- 
tions of inheritance which arise under it. But in the present 
case the estates being appurtenant to the raj, their course of 
descent is, if I may so say, absorbed in that of the dignity, and 
may be altogether disregarded: having ascertained the succes- 
sor to the raj, the succession to the estates follows. This point 
of view appears to me important for several reasons. In the first 
place, we thus get rid entirely of the Regulations XI of 1793 
and X of 1800, and thus of a question which appears to me of 
some difficulty, namely, whether, all customs being swept away 
in 1798, any custom except the single one of impartibility, 
which alone was revived in 1800, could now exist. In the next 
place, it identifies the present case entirely with the case of the 


(1) 12 Moo, I. A. 628; 8,0.,3 B. L, Ry P. O., 13, 
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_ Tippera Raj,—Neelkisto Deb Burmono v, Beerchunder Tha- 1872 

- koor (1)—and disposes of an argument which has been used here, A TARANI 
as it was also used there, that the dignity and estates, though Korg 
impartible, must nevertheless, in ascertaining the course of de- Banoo Rax 
scent, be treated as the property of a joint family in which. the Ee 
family are jointly interested; that the only exceptional right is 
that they are held and enjoyed by the eldest among the persons 
who would otherwise be entitled to hold jointly; and that on 
the death of a Raja, the next successor to the raj takes not as 
heir, but by virtue of his own previous, but suspended right. 
-In the case before us, both parties have asserted that the appli- 
cation of this rule would be favorable to their -claim, but the 
Privy Council, affirming the decision of this Court in the Tip- 
pera case—Weelkisto Deb Burmono v. Beerchunder Thakoor (1) 
—expressly hold that this is not the rule to be applied in such 
cases; they lay down that the principle which governs the de- 
` scent in these cases is that the heir will be that person who would 
have succeeded under the Mitakshara, law to the separate pro- 
perty, unless that law has been modified by custom. This mode 
of establishing a title may, therefore, be put out of considera- 
tion, though I shall have to refer to it again, as throwing light 
upon a document which has been much relied on in this case, 
Lastly, from this point of view, it is clear that the exceptional 
course of descent of the raj, so far as it is grounded on the 
nature of the thing inherited, will only warrant a departure from 
the ordinary -law of inheritance, so far as the nature of that 
thing requires. The nature of the raj has been considered 
to require that it should be impartible, but it seems hardly possi- 
ble to assert that the nature of the raj itself excludes any per- 
sous of either sex, if they are without physical or intellectual 
infirmity. If then any person is to be excluded who would, as 
senior in age and nearest of kin under the ordinary Hindu law, 
be entitled to succeed, it must be by some custom modifying still 
further the peculiar course of descent which has already sprung 
from the nature of the thing inherited. I do not understand it 
to be disputed that the plaintiff’s title stands in need of such 
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a custom: unless he can establish a custom to exclude females, 
he cannot succeed. Whether or not the defendant widow 
would then succeed is another question, 

The question before us is thus reduced to this: there being 
an impartible dignity to which property is attached, and the 
succession to which is governed generally by the rules of inherit- 
ance of separate property according to the Mitakshara, have 
those rules been modified by any local or family custom? 
Such a custom the plaintiff has attempted to establish, and 
the question which remains to be decided in this case is, whether 
or no he has succeeded in doing so.” If he has not, then, as it | 
seems to me cléar, his suit must fail, 

I think it is unfortunate in this case that the plaintiff, who 
relied upon the custom, was not called upon to state it with 
precision. It is in my opinion next to impossible that a custom 
should exist, and not be capable of being so stated. To my 
mind it would be a sign that the custom is either obsolete, 
or has never been fully, established, if it did not readily 
assume a precise form of words familiar to the minds of those 
amongst whom it has to be applied. No legal skill or experi- 
ence is required to state a custom: it is a mere statement 
of fact; and nothing is more common than to find ignorant pegple 
stating customs with precision. Indeed, we shall find that none 
of the witnesses in this case have any difficulty in stating a cus- 
tom. Very likely from the ignorance or carelessness of those 
who drew this plaint, it might not be therein fully stated; but, 
I think, the Deputy Commissioner ought to have required it to 
be stated in a definite form,’ or at least in one or more definite 
forms, when settling the issues. I do not think this would have 
been an unreasonable demand on the intelligence of these parties, 
and I think it was impossible to try this suit properly’ without 
having done so. As the issue on this point was originally drawn 
on the 23rd June 1868, it stood thus :—** According to the Hindu 
Shastras, and the customs of the Ramghur family, who, among 
the-different parties to the suit, is entitled to succeed to the raj 
vacant by the death of Ramnath Sing’s son, Triloknath Sing.” 
On the 19th August 1868, this issue was substituted :—** Ac- 
cording to the Hindu Mitakshara Shastras, and the customs — 
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of the Ramghur family and country, who, of the different’parties 
to this suit, is entitled to succeed to the raj vacant by the death of 
Ramnath Sing’s son, Triloknath Sing?” This, as appears 
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from the record, included both the so-called custom. as to Banoo Ram 


impartibility and the custom to exclude females. Interme- 
diately between: this change in the issue, that is to say on the 
14th August, ten: witnesses had been examined by the plain- 
tiff, When the issue was amended on the following day, both 
parties, on being asked, said they had no wish to examife their 
witnesses further, and the defendant then examined four wit- 
nesses. On the 17th August, the defendant widow applied for and 
obtained a postponement, on the ground thas the insertion of the 
- word “country” in the issue might make it necessary for her to 
procure further evidence. The case was accordingly postponed 
for final hearing to September 2nd, but it was intimated that 
“ the other evidence now on the record would be duly examined 
at once ;” by which I understand it to be meant that the defend- 
ant might bring in any other witnesses than those already 
named in her list, at any time until the 2nd of September, but 
that according to the irregular mode in which evidence is usually 
. taken in this country, the examination of the witnesses already 
summoned would in the meantime proceed. On the same day 
(August 17th), notwithstanding the intimation to the- contrary 
previously made, the Ist,-4th, and 5th witnesses for the plaintiff 
were re-called and re-examined. On the 27th August the 
plaintiff examined his 1Ith witness. On the 10th September 
the defendant called his 5th witness. Most of the documentary 
evidence was put in on the 19th August, but some further docu- 
ments were put in on a date which is not given. My reasons 
for setting out at length these particulars will appear presently.. 
With regard to the evidence given by the witnesses, I must 
say I have felt very great difficulty in ascertaining what was 
really said by them. A printed copy has been furnished to us 
of what is called notes of evidence, which I suppose to be the 
notes taken by the Deputy Commissioner, and this is placed 
before us as the materials on which we are to base our decision. 
But it differs in many respects from the depositions taken in the 


vernacular by an officer of the Court below. The course taken 
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on this argument, which I consider by no means a satisfactory 
one, has been to read the printed copy of the Deputy Commis- 
sioner’s notes, correcting it by a reference, as the argument pro- 


Binoo Hai ceeded, to the depositions in the vernacular. I have found this 


Nara 
Sine, 


course to be in this, as in other cases in which it has been 
followed, extremely embarrassing. It is not easy to follow an 
argument on evidence, when there is a running conflict all_ 
through, as to what the evidence is, and very difficult to decide 
upon evidence which we have to collect from two conflicting 
sources of information ; and, as there may still be discussion as to 
what the evidence really is, I desire to make it clear on what 
materials my judgment is based. 

(After discussing the evidence of the witnesses, and setting 
out the analysis of the petition of the 17th November, 1862, as 
aboye, his Lordship continued.) The only other document 
relied on is a return filled up by Maharaja Shambunath Sing 
at the request of the Agent of the Governor-General, dated 
the 22nd June, 1846. It relates to the succession to the raj and 
the Ramghur estates, and there is no mention whatever of his 
wife in that document as his heiress, But the plaintiff, who 
relies on this document, has not shown whether or no Maharaja 


- Shambunath Sing had then a wife, and further, the form in 


which the information is asked for itself to some extent precludes 
the mention of the wife; it therefore appears to me of little 
value, ; 

After much consideration, I find myself unable to arrive at - 
the conclusion that this evidence establishes any family custom 
which would exclude females. I take it that, in order to estab- 
lish a Aulaéchar, or family custom of descent, you must at least 
show one of two things,—either a clear, distinct, and positive 
tradition in the family that the huldchdr exists, or a loug 
series of instances of anomalous inheritance from which the 
hulachér may be inferred. It is said in the case of Sumrun 
Singh v. Khedun Singh (1) that, “to legalize any deviation 
from the strict letter of the law, itis necessary that the usage 
should have been prevalent during a long succession of ancestors, 
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when it becomes known by the name of kuláchár.” But I 1872 
imagine that a distinct tradition in the family would supply the area 
place of ancient examples of the application of the usage. Rose 
The evidence above stated, however, fails to convince me Bazoo Ram 
j : ; A er NARAYAN 

that in this family there is any clear tradition that, by spe- Sixe. 
cial family custom, females are excluded from inheritance. 

It seems to me, therefore, that the attempt to establish the 

family custom by evidence of reputation has failed. I very è 
much regret that there should be a difference of opinion *on this 

point, and I regret that we have not here the assistance of the 

Deputy Commissioner who heard the evidence. He finds very 

clearly on the evidence that by family custom the raj is im- 
partible. But he expresses no opinion whatever on the oral 
evidence of the family custom to exclude females. He seems to 
me to base his opinion on that point on entirely different grounds, 

“I will now take the evidence of cases of anomalous descent, 

from which the custom to exclude females is sought to be 
inferred. This consists of two parts: first, the uniform 
statement of all the witnesses that they never knew or heard 

of a woman succeeding to the gaddé in this family; and, 
secondly, the fact that in 1842, and again in 1862, the widow 

of a Maharaja was passed over in favor of a younger brother, 

With regard to the first part of this evidence, if we take the 

view that the Deputy Commissioner seems to have taken, that 

there is no evidence of the succession prior to Tej Sing’s time, 

and that we must judge of the custom entirely from what has 
happened since that time, there is, of course, nothing in it what- 

ever. From Tej Sing to Lachminath, son succeeded father in 

regular course, and the occasion for exclusion of a widow never 

arose; and upon the whole, though some of the witnesses seem to 

assert, as a matter of family history, that no woman has ever 

been known to succeed, yet I think the Deputy Commissioner 

has rightly considered that this is not to-be relied on as estab- 

lishing a general exclusion of females. Succession in the direct 

line of father and son for ten or twelve generations would not be 

at all extraordinary; and even if a person out of the direct line 

were known to have succeeded, this would be nothing, unless it 

were also known that the deceased Maharaja in that case left a 
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widow or daughter. Moreover, looking +o the condition in 
which this district was for many years prior to our occupation 
of it, [see some extracts from a letter of the Collector (1), 
I think it would be difficult to draw any inference of legal 
rights from the events of that period. It seems to me, thore- 
fore, easy to account for what the witnesses say on this point 
without referring it to the exclusion of females by family 
custom, I think, therefore, that the only reliable evidence 
of actual exclusion of females, who would otherwise have been 
entitled to inherit, is in the two modern instances. We are, 
however, very imperfectly informed of the circumstances under 
which these two ladies were excluded. In the first instance, 
the point does not appear to have been much contested; the 
second instance is so recent that it is still quite open to 
the widow in that case to assert her rights. Moreover, if we 
may judge from the petition of Ramnath, which has been already ` 
referred to, the widow of Shambunath Sing yielded not to any 
assertion of a custem to exclude females, but to the erroneous 
view which, as we have seen, Ramnath took of the nature of the 
rights of succession to an impartible raj,—namely, that a joint 
brother did succeed under the ordinary law, in preference to the 
widow, to property of this description. On the whole, therefore, 
I cannot infer any family custom to exclude females from the 
actual course of descent. . 

Then comes the question whether there is a local custom that 
women are excluded. I conclude from the evidence that this is 
the local custom relied on, though, as I said before, by a very 
‘serious error, the plaintiff was not called upon to state, before 
the evidence was gone into, the exact custom on which he relied. 
Even stated as I now state it, the custom is extremely vague, 
yet nothing more definite than this has been stated either 
in evidence, or in argument, or even in the judgment of the 
Court below. I do not know now in what district the cus- 
tom is said to prevail, or in regard to what kind of succession, 
or what sort of estates: According to English law, I imagine 
that such a proceeding as this would not be allowed, but the 


(1) 6 Sel. Rep., 134, 
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plaintiff would be obliged to state the district in which the cus- 
tom was alleged to exist, and to confine his evidence to that dis- 
trict. Take, for instance, a case where a plaintiff alleges the 
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custom of a manor; he would not in general be allowed to show Banoo Ram 


what the custom was in other adjoining manors—Duke of 
Somerset v. France (1), Marquis of Anglesey v. Lord Hather- 
ton (2). But, as pointed out by Lord Mansfield in Furneauz v. 
Hutchins (3), he may do so if he states the custom as a 
general custom of the whole county (not “a general custom of 
the country” as this passage is sometimes quoted), a county 
being a well-defined and ancient division of. the kingdom. So 
in the case reported by Lord Hale (4), the custom is laid 

as “the custom of that country,”—that is, the country on the 
borders of the river Severn [see also the observations of Lord 
Ellenborough i in The King v. Ellis (5)]. Soin India the custom 
might be laid as the custom of a zilla or other similar district. 
This rule appears to me to be not an artificial rule of evidence, 
but, as pointed out by Lord Abinger, in the case of Marquis of 
Anglesey v. Lord Hatherton (6), to be founded on good sense ; 
because if there is not some limitation of this kind, it is plain 
that the custom of one district might be gradually extended 
indefinitely in all directions. Had the objection been taken, I 
think that, in this case, the defendant would have had a right 
to require that, before any evidence of local custom was gone 
into, the plaintiff should state the locality to which the custom 
was alleged to apply. 


The evidence produced by the plaintiff in support of the 


local custom is also most singular. The witnesses are none of 
them asked as to the general course of inheritance in any 
district, but as to what,has happened in eleven specified estates, 
selected, as I imagine, by the plaintiff himself. In three of 
these only were the witnesses able to give any particulars of 
the descent, arid it is rather remarkable that those are the very 
‘same three to which Ramnath referred in-the petition I have 
already discussed—namely, Palganj, Kunda, and Gowan. The 


C1) 1 Str, 654, ; (4) Harg. L. Tracts, 84. 
(2) 10 M. & W., 218, (5) 1 M. & S., 662, 
(3) 2 Cowp., 807. (6) 10M. & W., 235. 
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` witnesses altogether refrain from stating that any local custom 
exists, and it is left to be inferred from those three instances 
of exclusion. The omission to state the locality over which the 
alleged custom prevails makes it difficult to deal with this 
evidence. All these three places are said to be now in zilla 
Hazaribagh; but that I imagine to be quite a modern political 
division. This property and a large tract of the surrounding 
country was originally comprised in zilla Ramghur (Regula- 
tion IIT of 1798, s. 2); subsequently a district was formed 
under the name of the Jungle Mehals, but which included no 
part of the zilla of Ramghur. It was formed entirely of 
portions of the zillas of Birbhum, Burdwan, Midnapur (Regula- 
tion XVIII of 1805); subsequently the zilla of Ramghur 
was abolished, and a portion of Ramghur, including these 
estates, a great part of the Jungle Mehals, and what was then 
Midnapur, were made Non-Regulation Districts, and put under 
the superintendence of an Agent of the Governor-General 
(Regulation XIII of 1833), for whom a Commissioner has been 
since substituted (Act XX of 1854). This Commissionership is 
now divided into four Deputy Commissionerships—Hazaribagh, 
Manbhum, Lahardugga, Singbhum. But these divisions have, 
I imagine, been made solely with reference to the convenient 
transaction of business, and do not correspond with any ancient 
divisions of the country. For the present purpose, therefore, 
the fact which was so much relied on, that these three estates 
and Ramghur are all in the same district of Hazaribagh, seems 
to be immaterial. It seems to me that it would be absurd 
to find that this was a local custom of a modern division like 
Hazaribagh; but if not of Hazaribagh, to what other locality is 
it suggested to belong? I should say that to establish a local. 
custom to exclude females from inheritance by instances of 
exclusion, a district must be stated in which the custom is now, 
and for a long time has been, prevalent, and which includes the 
property in dispute. The district might be defined geographi- 
cally, or it might correspond with some ancient political division. 
A sufficient number of instances of exclusion within that locality 
must then be adduced to establish that the custom extends 
to the whole district, and, therefore, governs the succession in 
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dispute. “It appears to me, however, that the plaintiff in this 
case has entirely failed to bring the evidence up to this point. 
Moreover, I think, the effect of the instances given is greatly 
weakened by the uncertainty in which it is left, whether or no 
these three estates are held as ghatwali tenures. If that be so, 
and it is a point on which the plaintiffs witnesses are not 
agreed, the exclusion of females might possibly be accounted 
for without resorting to any such inference as the general exclu- 
sion of females in the district. Moreover, I think, thé petition 
of Ramnath of 1846 shows clearly that he was as little aware 
of any local custom which would exclude females, as of any 
family custom to the same effect. If there had been such a 
local custom within his knowledge, he would certainly have 
mentioned it; and I think that it would be most strange if he 
had not then ascertained all the special rules of inheritance 
applicable to the question, whether peculiar to his own family, 
or to the district in which he resided. The Deputy Commis- 
sioner says, however, in his judgment, “ that the Ramghur estate 
is a large feudal tenure, which is not divisible, and that it is a 
matter of notoriety that in this part of the country, women 
do not inherit such estates, they being disqualified by sex 
from performing all that it is incumbent on a Raja to perform.” 
With regard to the last part of this statement there is no 
evidence beyond that of two of the defendant’s witnesses as to 
the duties of the Raja: they say that it was customary for the 
Maharaja at times of puja to sit under the umbrella and to 
hold cuteherry outside; and that this the Rani could not do. 
But there is no evidence that this is an indispensable ceremony, 
and, like many other ceremonies usually performed by men, but 
not usually performed by women, it might, as far as I am aware, 
be omitted without any serious consequences arising. I am not 
sure I understand in what sense the Deputy Commissioner calls 
the Ramghur estate a “feudal tenure,” but I shall show pre- 
sently that the terms on which the Raja holds his estate are those 
of an ordinary zemindar. As to the notoriety of the custom, I 
have some doubts whether this is a matter on whicha J udgeisenti- 
tled to give the results of his own experience. If I am at liberty 
to consider this statement, 1 should have no hesitation in saying 
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that it is the strongest part of the plaintiff’s case. My chief 
objection to this statement is the very vague terms in which 
it is made. I am quite at a loss to know what district the Deputy 
Commissioner refers to when he speaks of “ this part of the 
country.” He may mean his own district of Lohardugga; but 
if so, that is nothing to the purpose, for this property is not in 
Lohardugga but in Hazaribagh, and this suit only came to be 
tried by the Deputy Commissioner of Lohardugga by an acci- 
dent. Again, he seems to consider that the custom applies only 
where the owner of the estates has to perform duties which 
a woman is by sex disqualified from performing; but if so, it 
does not apply to the Ramghur estates, for the Maharaja has 
not, and never had, as far as I can discover, any such duties. 

It is certainly remarkable, if there does exist a local cus- 
tom to exclude females so notorious as stated by the Deputy 
Commissioner and covering any extensive district, that it is not 
noticed in any work upon the Hindu law of inheritance, either 


‘general or special, as far as I am able to discover. The custom 


of primogeniture, as it is sometimes called, but as it is more cor- 
rectly called of impartibility, as-observed in this part of India, 
has been the subject of legislation, and has frequently been 
noticed by text-writers; and the succession in this very family 
has npon that point been more than once referred to by Strange. 
Jagannatha, Shama Charan Sircar, Harrington, and Macnaghten, 
all refer to the custom of primogeniture, or impartibility in 
this locality, but not one of them speaks of the exclusion of 
females. Had such a custom been notorious as a local custom, 
I should think it must have been known to Mr. Jobn Harring- 
ton, and had it been known to him, I think it is hardly possible 
that he would have omitted to mention it in that part of his 
Analysis where he discusses the departure from the ordinary law 
of inheritance which has taken place in these very districts (1). 
I do not, of course, mean it to be inferred that the exclusion 
of females from succession is unknown in India. Since this 
case was argued, I have seen a list of twenty-five questions 
addressed to certain Rajas and Chiefs in the Regulation 


(i) 1 Harrington’s Analysis, pp. 184—197. 
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and Tributary Mehals, and the answers thereto, illustrating 1872 
the succession to those gaddés. It is clear that in those cases, if Manananr 
those statements are reliable (and I believe them to be so), females Koer 
are excluded, if not altogether, at least tọ a very great extent. Banoo Rast 
This district is immediately south, and almost adjoins the dis- “Sina,” 
trict of the Assistant Commissioner of Lohardugga, and his : 
statement as to the notoriety of the custom may perhaps be thus 
accounted for. But it is hardly necessary to repeat that until 
some connection, either geographical or political, is shown to 
exist between the districts, there is no ground for inferring’ the 
custom of one district from its existence in another ; and, as far 
as I am aware, the country above designated as “ Regulation and 
Tributary Mehals” is entirely distinct from that in which the 
raj of Ramghur is situate, and which has been generally known 
as the Jungle Mehals, 

“The course of inheritance in the case of impartible property 
is, indeed, almost always spoken of as if it went entirely in 
the male line, but it is clear to me that this is only an adoption 
of the Hindu form of expression “ putra pautradi,” which is 
the ordinary expression which is used to indicate heritability, 
and which is, I believe, always understood to include females. 
That by the general Hindu law females are not excluded from 
succession to a raj is, I believe, unquestioned. In the much 
contested case of the Shivagunga Raj—Katama Natchier v. The 
Rajah of Shivagunga(1)—a woman eventually succeeded without 
its ever being suggested that any such general rule of exclusion 
was known to exist; see pages 589 and 605 of the report. Jagan- 
nátha says :— If the king give the whole of his dominions to 
his eldest son qualified for the empire, although his other sons 
be void of offence, the gift is valid (2)”; he says nothing about 
the exclusion of females: and even in this respect, in a curious 
passage, at page 127, he hints a doubt whether some modern 
princes, who are not independent in the government of their 
subjects, but merely employed in levying the revenue of 
Government, should be considered as princes, Of course, as 
against cleax and ample evidence that the local custom 

(1) 9 Moo. I. A., 539, (2) Bk. II, Ch, IV, s. 15, p. 118. 
40 
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1872 existed, or that females had been over and over again excluded, 
Manarant these speculations would be nothing-; but I think one is 
Kour justified in referring to them in the present case. The direct 
Banoo Raat evidence in support of the local custom is at the very least 
Bıne, meagre and weak, and the most valuable testimony is that of 

` the Judge himself speaking from his own experience. i 

The materials at my command for testing the value of the 
Deputy Commissioner’s opinion on this point are not- very ample, 
but the result of such investigations as I have been able to 
make leads me to doubt the existence of such a local custom 
as is asserted. It leads me, undoubtedly, to the conclusion that 
there ‘is none so notorious and so general as to be judicially 
noticed without proof. . 

There was, indeed, one argument used to which I was at first , 
inclined to give considerable weight. It was asked by the 
counsel for the plaintiff, if women succeed in this district to 
estates of this nature, why did not the widow prove instances 
of it? And it was pointed out that the case was adjourned 
expressly in order to give her time to enquire into the custom of 
the country, and yet she produced no one to speak to it; whereas, 
prior to the adjournment, namely, on August 15th, one of her own 
witnesses, Beni Jaianandan Das, had stated that, in the district of 
Hazaribagh, no woman had to his knowledge ever succeeded to 
the raj. What exactly occurred with reference to this adjourn- 
ment I have stated above, and it certainly does at first sight 
appear remarkable that, if it were possible, the defendant should 
not have taken this simple course of disproving the custom; and 
under some circumstances I should have presumed that search 
had been made, and that not a single instance of a female suc- 
ceeding to a raj, in the immediate neighbourhood of this pro- 
perty at any rate, could be produced. I should still have wished 
‘to know how many persons are possessed of that dignity in that 
neighbourhood, and something of their history ; but from the evi- 
dence I presume that there are other rajs besides Ramghur at 
no great distance, and it would ‘have been necessary, therefore, to 
consider the effect of this inference from absence of proof on 
the part of the defendant. But, on consideration, I do not think 
it safe to presume either that such a search as I have indicated 
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has been made, or what would be the result of it if it had taken 1872 
place. We have a very careful and accurate report from the MAnananr 


Deputy Commissioner of all the proceedings that took place in ore 
the Court below, and we see how vague the enquiry was to Banoo Raw 
which the attention of the parties was directed. As I have Sixe. 
already remarked, I do not find either in the issues, or in any 
part of the proceedings, any statement on the part of the 
plaintiff of what local custom he intended to prove. As already 
pointed out, the witnesses recalled by the plaintiff on tlre 17th 
August, and the witness called on the 27th, made no assertion of 
any general custom; they only particularized certain estates in 
which women had been excluded. To this the defendant may 
have rested content to answer that these instances proved 
nothing in regard to the property in dispute, and that one of the 
plaintiff’s own witnesses admitted them to be ghatwal estates, 

Some attempt was made to show that the terms of the tenure 
of these estates imposed duties upon the zemindar which a 
woman was unable to perform. I do not think so. This 
appears to me to be an ordinary zemindari, tenure. The patta 
under which the estates are held contains a clause which imposes 
duties on the zemindar in the nature of police duties, but it 
only extends to the protection of travellers, and to the arrest of 
criminals, These, I imagine, are the ordinary duties of a zemin- 
dar. The zemindari sanad granted by the Mogul Govern- 
ment to Ramjiwan, the zemindar of Rajshahye, in 1735, contains 
a precisely similar clause to that in the Raja of Ramghur’s 
patta (1), and Ramjiwan was succeeded on his death by his widow 
the Rani Bhowani (2). There appears to.me to be no analogy 
between these duties and those of a ghatwal, which are of a much 
more géneral character, and which are usually expected to be 
personally discharged. 

On the whole, although I feel much diffidence in coming to a 
different conclusion from that of the Deputy Commissioner 


(1) See 3 Harrington’s Analysis, 279. his grandson, Ramkunt, °who succeeded 

(2) Jb. 311; the passage is as fol- immediately on Ramjiwan’s death, and 
lows :—“ Ramjiwan, who long had the was afterwards confirmed by sanad in 
managememt of the zemindari, died abont 1733. The Rani Bhowani, his widow, 
the year 173 ; having previously adopted is the present incumbent.” 


304 BENGAL LAW REPORTS. [VOL Ik. 


1872s upon a point of this kind, yet I cannot think that any local 
Mamarawı ougtom has been established with that clearness and definitive- 
Korr ness which would justify a departure from the ordinary rule of 
Banoo Raw inheritance. Between impartibility and the exclusion of females, 
So, there is no connection whatever; and it lies on the plaintiff 
therefore, to establish the exclusion upon which he relies, and this, 

I think, he has not done. I am not prepared to say that the 
investigation has been a satisfactory one; and, had the law 
allowed it, I should for my own part have been most anxious 

to have had a further inquiry. But that course has not been even 
suggested to us, and I do not think that, on our own motion, we 

have power to direct it, The case is very much in the same 
condition as that of Rai Manik Chand v. Madhoram (1), which 

was recently before the Privy Council. If the plaintiff has 

failed to lay before us the best evidence which might have been 

got, he alone will suffer. No other title ought in any way to be 
affected by this decision On the evidence before me, I think no 
custom, either family or local, to exclude females, has been estab- 

lished. I think, therefore, that the plaintiff has failed to make 

out his title, that the decision of ‘the lower Court ought to be 
reversed, and his suit dismissed with costs in this Court and 

in the Court below. Of course, I express no sort of opinion 
whatever whether or no the defendant has proved her title to 


any part of the property. 


From the judgment of Jackson, J., which prevailed as that 
of the Senior Judge, the defendant appealed under cl. 15 of the 
Letters Patent of 1865. i 


Mr. Money and Mr. Ghose (with them Baboo Hem Chandra 
Banerjee) for the appellant. 


Mr. Woodroffe (with him Baboos Annada Prasad Banerjee, 
Mahes Chandra Chowdhry, Rames Chandra Mitter, Abinash 
Chandra Banerjee, and Gopal Chandra Banerjee) for the 
respondent. i 


(1)-3 B. L. R., P. 0., 5. 
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Mr. Money, for the appellant, took a preliminary objection, 1872 
viz., that the suit had abated by reason of the plaintiff’s death, Mavaranz 
His eldest son, who had been made a partyin his place was not Korn 
necessarily, on the death of his father, the heir to the original Binoo Rair 
Raja; the suit did not survive to him;—see Act VIII of 1859, — Sina. 
s. 100. [Covcu, C.J.—The objection had better be taken at 
the close of the argument. ] 

The onus is on the plaintiff to prove the custom he alleges ; . 
but the only evidence he gave as to the exclusion of females 
from succession was that the widows of Lachminath and Sham- 
bunath did not succeed. The defendant, and not the plaintiff, is 
the heir according to the ordinary Mitakshara law. Jackson, J., 
and the Court of first instance erred in taking into considera- 
tion the customs of the old Ramghur family. Those customs 
cannot affect Tej Sing, who was a new man put in the place of 
Makund Sing; and no sanad was ever given to him under which 
the customs of the old family were continued. If, however, this 
view be incorrect, still as the plaintiff seeks to set up a kuláchár, 
or family custom, in opposition to the ordinary laws of inherit- 

_ance, he must show that the custom has obtained in the family 
during a long succession of ancestors—Sumrun Singh v. Khedun 
Singh (1). It must be ancient, invariable, and established 
by clear and unambiguous evidence—Doe d. Jugomohun Roy 
v. Sreemutty Neemoo Dossee (2), Tara Chand v. Reeb Ram (3), 
Raja Koernarain Roy v. Dhorinidhur Roy (4), Baboo Gunesh 
Dutt Sing v. Maharaja Moheshur Singh (5). The evidence 
does not show that such a custom has prevailed in the Ramghur 
family. The learned counsel also referred to the following cases 
as to custom: Musst. Mahamaya Dibeh v. Goureehaunt Chow- 
dhry (6), Russie Lal Bhunj v. Puresh Munnee (7), Ramgunga 
Deo v. Doorgamunee Jobraj (8), Kaleepershaud Roy v. Degum- 
ber Roy (9), Ranee Soomitra v. Ramgunga Manik (10), the 


(1) 2 Sel. Rep., 116. lakshmi Ammal v, Stvananantha Perumal 
(2) Clarke’s Notes of Cases during Sethurayer, 7 Mad. Jur., 254, 
1881 and, 1832, p. 101. (6) 1 Sel. Rep., 236, 
(8) 3 Mad, H. C. Rep., 50. (7) S. D. D. for 1847, p. 205. 
(4) S. D. D. for 1858, p. 1132. (8) 1 Sel. Rep., 270. 


(5) 6 Moo. I. A., 164. See also the (9) 2 Sel. Rep., 237. 
decision of the Privy Council in Rama- (10) 3 Sel. Rep., 40. 
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Tipperah case—Neelkisto Deb Burmono v. Beer Chunder 
Thakoor (1), the Pachete case—Maharaja Gurunarain Deo 
v. Unund Lal Sing (2), the Chota Nagpore case— Thakoorai 
Chutturdharee Singh v. Thakoorai Telukdharee Singh (3). 
Custom must relate to a particular class of property, not to 
all kinds of property in a district or division. The settlement 
paper of Chota Nagpore consists of six divisions, of which Ram- 
ghuris one. Markby, J., finds that itis a modern political divi- 
sion, and an appendix to the Fifth Report to Parliament shows 
that the ancient divisions were different (4). Custom can only 
apply within certain limits, or to a certain area. [Mr. Wood- 
roffe.—The plaint: gives as its local and geographical limit, that it 
was the custom of the family and of the highland country. 
MACPHERSON, J.—The appendix to the Fifth Report (4) states 
that Ramghur forms part of the highland district. Is not that 
sufficient ?] Mr. Blochman proves that formerly these lands were 
a portion of the old Kokra country (5); at the present day some 
of them liein zilla Bhagulpur, and others in zilla Monghyr. 
In the case of the Chakaye Mehal, which is situated in zilla 
Monghyr, a woman succeeded her son— Tikait Durga Prasad 
Sing v. Mussamat Durga Kunwari (6). There is a material ` 


(2) 1 W. R, 177; affirmed by the Baboo Annada Prasad Banerjee for 
Privy Council on appeal ; 3B. L R,P. the respondent, 
C., 18; 5. C., 12 Moo. I. A., 523. 


(2) 6 Sel, Rep., 282. 

(3) 6 Sel. Rep , 260. 

(4) The Fifth Report by the Select 
Committee on the affairs of the East 
India Company, p. 417. 

(5) Asiatic Society’s Proceedings, 
Part I, No. 2, p. 111, 

(6) Before Mr. Justice Norman and 

Mr. Justice E, Jackson. 

TIKAIT DURGA PRASAD SING AND 
OTHERS .(Drrenpaxrs) v. MUSSA- 
MAT DURGA KUNWARI (Prars- 
TIFF). * 

The bth January, 1870, 


Baboos Anukul Chandra Mookerjee 
and Chandra Madhab Ghose for the 
appellants, 


Norman, J.—This was-a suit by the 
plaintiff, Mussamat Durga Kunwari, for 
possession of two-thirds, and a declara- 
tion of title to the other one-third, of 
a zemindari mehal called Chakaye, in 
zilla Monghyr. Her title is a very 
plain one, 5 

Tikait Futteh Narayan Sing died on 
the 14th of Chaitra 1270, leaving three 
widows, Lallit Kunwari, Narayan Kun- 
wari, and Durga Kunwari. Duga Kun- 
wari, the plaintiff, was pregnant at the 
time of her husband’s death, and in the 
month of Sraban 1270, gave birth to a 
son,Gurda Narayan, who lived till Chaitra 
1272, On the death of Guida Narayan, 
who, of course, on his birth, succeeded to 


* Regular Appeal, No. 133 of 1869, from a decree of the Subordinate Judge of Bhau- 


gulpore, dated the 231d March, 1869. 
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g DA 
the property in the entire mehal Chakaye As to the second, the Sub-Judge finds Basoo Ram 


Narayan 


as heir of his father, the plaintiff, as his 
mother and heiress, became entitled to 
the entirety of the mehal. She has been 
kept, or been put ont of possession of 
two-thirds, by the other two widows of 
her husband, with one of whom at least, 
Lallit Kunwari, the appellant, Durga 
Prasad Sing, who is the third defend- 
ant in this case,-appears to have colluded. 

Darga Prasad Sing stands to the 
late proprietor Gurda Narayan, in the 
relation of great grandfather’s brother’s 
great grandson, and it may be that, after 
the death of the plaintiff, he will be en- 
titled as next heir to the property ; to 
which, according to ordinary Hindu law, 
the plaintiff is entitled as mother and 
heiress of Gurda Narayan during her 
lifetime. 

By- his written statement, the appel- 
lant, Durda Prasad Sing, first of all 
set up that the plaintiff was not in pos- 
session even of the one-third share which 
she does not claim. He goes on to sey 
that the plaintiff was not entitled to the 
estate which had belonged to her son, 
because the widows-aud minor son lived 
in commensality and as a joint family 
with him; that the entire property was 
ancestral; and that under the Mitakshara, 
after the death of the plaintifi’s husband 
and of her son, he, Durga Prasad, was 
entitled to the ancestral estate. Next 
he sets up a title that he, Durga Prasad, 


“with the consent of the three wives of 


Futteh Narayan, being rightfully enti- 
tled, was installed as rightful heir by 
being marked with the čika in 1274. 
Farther, he says that the plaintiff had 
gone away from her husband’s house 
with one Ahlad Panday, and was living 
an unchaste life, 

We proceed to consider the four de- 
fences which he sets up. He does not 
attempt to show that the plaintiff was 
not in possession of one-third of the pro- 


, perty. ’ 


that the parties were not in possession 
of the estate as a joint family estate. 
In fact, it is clearly proved that this 
ghatwali estate’ descended from the 
father to the eldest son, and was not held 
jointly, the younger sons haying allow- 
ances made to them. Therefore, the se- 
cond ground utterly fails. 

As to the third ground, Durga Prasad 
Sing attempted to give evidence that 
there is a family custom or kuláchár, by 
which, in this family, females were exclud- 
ed from inheritance. He did not make 
any averment to that effect in his written 
statement, and therefore did not, perhaps 
would not, pledge himself to it on oath 
or solemn affirmation. He did not give 
the plaintiff any warning that she would 
have to meet any such case. No issue 
was raised on it, and down to the time 
when he examined his witnesses, and 
even in his written ‘grounds of appeal 
before us, there is no statement of the 
particulars of this custom or Auldchar, 
the existence of which he now suggests, 
He does not even aver in his written 
grounds of appeal that such a custom is 
proved. We think that it would be a 
great injustice to the plaintiff to raise 
that issue now, and to allow the defend- 
ant to come in upon an allegation as to 
the truth of which he has never pledged 
himself, sand which the plaintiff has 
had no opportunity of meeting. We 
therefore decline to go into the question 
whether, upon the evidence as it stands, 
there is any proof of the existence of any 
such custom as that now alleged by the 
vakeel of the defendant Durga Prasad. 
It is said that the plaintiffs witnesses 
admis the existence of a custom to exclude 
females. The only statement to which 
the learned vakeel for the defendant can 
point, as in any degree substantiating 
that contention, is the statement of Alam 


‘(1) 3 Harrington’s Analysis, p, 329. 
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ferred on the owners by the British Government. They must 
be regarded simply as zemindars. [Mr. MWoodroffe.—Both the 
Judges below are agreed that this is a raj, and, therefore, it is not 
open to Mr, Money to argue that it is a zemindari—Roy Nandi- 
pat Mahata v. Urquhart (1), and Shahzadi Hajra Begum v. 
Khaja Hossein Ali Khan (2). Coucn, C.J.—I agree with the 
decision in the latter case, viz., that no point can be argued on 
appeal which was not argued before the Division Bench; but in 
Roy Nandipat Mahata v. Urquhart (1), Norman, J., appears 
to have misunderstood the ruling in Shahzadi Hajra Begum v. 
Khaja Hossein Ali Khan (2) when he held that, where two 
Judges comprising a Division Bench agree in their finding, the 
High Court has no power in an appeal under cl. 15 of the Letters 
Patent to question that finding. Mr. Money must show that 
the question was raised in the Court below.|] (It appeared that 
the question had been raised, and Mr. Money continued):— 
There is nothing in the nature of a zemindar’s duties incompa- 
tible with female succession. A female may hold a ghatwali 
tenure— Musst. Kustooree Koomaree v. Monohur Deo (3), which 
was a case from this particular district. Harrington speaks 
of primogeniture and impartibility (4); but he never mentions 
female exclusion. 


Mr. Ghose on the same side.—The petition of: Ramnath con- 
tains no allusion to any local custom. The family usage of 
affixing the tilak on the forehead of the raja-elect is alone referred 
to, and this usage is also mentioned in certain proceedings of the 


Chand, one of the plaintiff's witnesses, 


~ who says:—I know of no case in which 


women have succeeded to any gaddi in 
Chakaye.” Very likely, but ignorance is 
not proof. 

The charge that the plaintiff has been 
living an unchaste life has been aban- 
doned, and, as has been shown by the 
Sub-Judge, has been contradicted by 
the widow Narayan Kunwari, whose evi- 
dence shows that there is no foundation 
for such a charge. 

We think that the suit has been very 
properly decreed. We think it is evi- 


dent that the defence set up is a mere 
fraudulent contrivance and 2 reckless at- 
tempt on the part of Durga Prasad 
Sing, a possible future heir, to defeat the 
rights of the plaintiff, whose title as 
heiress of her son is clear. 


We dismiss the appeal with costs. 


()4B,L.R,A CG, 181. 

(2) Id., 86. 

(3) W. R., from Jany. to July 1864, 
p 39. 

(4) 1 Harrington’s Analysis, p. 194. 
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‘Collector, dated 1812, 1836, and 1842. In the form sent to 
Shambunath to be filled up, he was merely asked to give the names 
of the sons, who, under the then circumstances, were entitled to 
succeed. He could not insert the name of his wife, and at that 
time he had no son. The kuláchár was not set up in the case of 
Lthait Durga Prasad Sing v. Mussamat Durga Kunwari (1), 
until the present case had been decided by the Deputy Commis- 
sioner. Nor was any evidence of local or family custom given in 
Ranee Hingun Koonwaree v. Nundlal Singh (2), in witich case 
the widow succeeded. The plaintiff cannot be said to have proved 
his case until he has shown that there had been an instance in 
which a woman entitled to succeed was passed over: mere proof 
that no female ever has succeeded is not sufficient—Raja Nugen- 
der Narain y. Rughoonath Narain Dey (3) and The Government v. 
Monohur Deo(4). There is no reliable evidence of custom : most 
of the witnesses either know nothing, or only speak from hearsay. 
The plaintiff has not shown that the usage prevails in the other 
six zemindaris in this district. The performance of the pujas 
mentioned by the witnesses is not an essential duty of the ruler; 
the plaintiff can sit under an umbrella in her own apartments. 
The idea of a female ruler is by no means new to the Hindu 
mind; there are many such instances in Sanserit literature. 


Mr. Woodroffe for the respondent.—There were two issues, 
the one relating to the devolution of the raj and estates of 
Ramghur, and the other to Gaddi Khurkhur. No reference has 
been made by either of the learned counsel for the appellant to 
the latter, and I am, therefore, not called upon to say anything 
with respect to it. [Couca, C.J.—Although the Judges of 
the Division Bench have not touched upon that point, yet, if I 
see, on the whole case, that that part of the judgment is wrong, 
I shall not allow it to stand merely because counsel have not 
argued it.] According to the. Full Bench Ruling in Roy 
Nandipat Mahata v. Urquhart (5), I ought to have been 
relieved of the necessity of showing that Ramghur is a raj, 


(1) Ante, p. 306. -(4) W. R, from Jany. to July 1864, 
(2) S. D. D. for 1857, p. 155, p. 39. 
(3) W. R, from Jany. to July 1864, (5) 4 B. L. R, A.C, 181, 

p. 20, 
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since the Judges below did not differ on the point. [Coucm, 
C.J.—-That case, like the present one, was before three Judges; it | 
was not a Full Bench decision, and we are not bound by it as we 


Bazoo Ram should be by a Full Bench ruling on a reference by a Division 


NARAYAN 
Sina, 


Bench.] Where by the Charter an appeal is given to the High 
Court when two Judges differ, the judgment on appeal is a judg- 
ment of the High Court, whether three, four, or five J udges sit. 
[Covou, C.J.—It is a judgment of the High Court, and as such 
is binding on the parties, not on any other Court.] Weought to 
take it that Ramghur is a raj; it has been treated as such through- 
out. The succession to the dignity of a raj is exceptional, by reason 
of the impartibility of the dignity—Koonwur Bodh Singh v. 
Seonath Singh (1), The Secretary of State in Council of India v. 
Kamachee Boye Sahaba (2), and Baboo Gunesh Dutt Singh v. 


„Maharaja Moheshur Singh (3). The title of raja is not absolutely 


essential to the tenure of a raj—Baboo Beer Pertab Sahee v. 
Maharaja Rajender Pertab Sahee (4), The estate of a raja is not 
necessarily impartible—The Court of Wards v. Rajkumar 
Dio Nandan Sing (5); but if the estate be impartible, it 


(1) 2 Sel. Rep., 92. 

@) 7 Moo. I. A., 476. 

(8) 6 Moo. I. A. 164 ; see p. 187. 

(4) 12 Moo. I.A, 1. 

(5) Before Mr. Justice L. 8. Jackson and 
Mr. Justice Macpherson. 


THE COURT OF WARDS, ow BEHALF or 
RAJKUMAR SHIORAJ NANDAN 
SING (one or tHE DEFENDANTS) v. 
RAJKUMAR DIO NANDAN SING 
(PLAINTIFF) AND OTHERS (DEFEND- 
ANTS). * 

The 11th July 1871, 


The Advocate-General for the appellant, 


Mr. Cowie for the respondent. 

Macruerson, J.—The main question 
in this appeal is as to the position of the 
Raja of Seohur in Tirhoot. 

The contention for the plaintiff (who 
appears as respondent before us) is that, 
on the death of a raja of Sechur, the 
estate passes to his heirs according to 


tho ordinary law of inheritance prevail- 
ing among Hindus in the Tirhoot dis- 
trict. The contention for the defendant 
(the appellant) is that the estate isimparti- 
ble, and passes with the raj from raja to. 
raja, the other members of the family 
being entitled to maintenance only. The 
Court of Wards defends the suit, and 
now appeals to this Court, on behalf 
of Raja Shiorej Nandan, whom the 
plaintiff admits to be the present raja. 
Shioraj Nandan is the plaintiff’s nephew, 
being the elder son of the late Raja 
Shio Nandan, who was the plaintiff’s 
elder brother. Shio Nandan and the 
plaintiff were the two sons of Jadu Nan- 
dan, the younger brother of Raja Raghu 
Nandan, on whose death the raj passed 
to his nephew Shio Nandan. The plain- 
tiff by his case in fact admits that he 
himself and his father Jadu Nandan were 
only “ baboos,” z. e., persons not entitled 


* Regular Appeal, No. 61 of 1870, from a deerce of the Subordinate Judge of Tirhoot, 


dated the 21st December 1869, 
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HIGH COURT. 


It may, perhaps, be divided 


with the consent of the heirs; but the family usage cannot 


to the raj, although standing in such a 
relation to a deceased raja that they rank 
among his immediate heirs, according to 
the ordinary rules of the Hindu law of 
succession and inheritance. While the 
plaintiff states in his plaint that the or- 
dinary rules of Hindu law determine the 
line of succession and inheritance, so far 
as property is concerned in this family, he 
does not actually claim the full eight 
annas share, to which, if that law be 
applicable, he would be entitled. He 
asks for a six-anna share only, having 
relinquished, he says, a two-anna share 
in consideration of the position of his 
elder brother, the Raja Shio Nandan, 
The case for the appellant is that the 
property belongs to the raj, and goes with 
it, and is ‘not susceptible of partition, 
and that there has obtained in this par- 
ticular family, from time immemorial, 
a custom or kuldéchér, according to which 
the raja for the time being appoints 
one competent member of the family to 
be his successor to the gaddf, who, on 
the death of the person appointing him, 
becomes the gaddi-nishin raja, and 
takes-the whole estate, the other mem- 
bers of the family being entitled merely 
to maintenance. 

The lower Court decided in favor of 
the plaintiff, holding that if lay upon 
the defendant to prove the custom or 
kuláchár alleged, and that that kuláchár 
had not been proved. The- Subordinate 
Judge has written a very careful, and, in 
most: material respects, excellent judg- 
ment. Concurring, as I do, in nearly 
all of the conclusions arrived at by the 
Subordinate Judge, who has gone at 
great length into the case, it is unneces- 
sary that.I should now go through the 
evidence in detail. 

The Subordinate Judge shows, quite 
conclusively, in my opinion, that tho 
kuléchér set up for the defence is not 
proved. There is certainly evidence to 
show that, subsequent to the time of the 
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usually been dealt with according to the 
ordinary rules of inheritance and succes- 
sion among Hindus; but it is clear to 
my mind that it has not been uniformly 
(if ever) dealt with according to the 
principle relied on by the defendant. 

The custom or kuláchár pteaded may 
be treated as consisting of two distinct 
parts :— 

1. A custom according to which the 
raja for the time being appoints one 
competent member of the family to suc- 
ceed him on the gaddf as raja; and 

2. A custom according to which the en- 
tire property passes with the raj from raja 
to raja, the other members of the family 
being entitled merely to maintenance. 

It is as to this latter branch of the 
kuldéchér that the chief contest is in this 
suit; but the plaintiff also denies that the 
rule of succession to the raj is as alleg- 
ed. The plaintiff practically admits that, 
ag a matter of fact, the principal member 
for the time being of the family has, for 
generations, enjoyed the title of raja. 
In his plaint he states that he and 
“Raja” Shio Nandan were the two 
sons of ‘* Baboo” Jadu Nandan deceased 
and nephews of “Raja” Raghu Nandan, 
and grandsons of “Raja” Dnushtada- 
man ; and that, although he and his 
brother inherited the property, under 
the ordinary law, in equal shares, he (the 
plaintiff) had relinquished a two-anna 
share, and contented himself with six 
annas only, on account of his brother 
Raja Shio Nandan’s position. And 
when Shio Nandan dicd, the plaintiff 
himself wrote immediately to the au- 
thorities giving notice of the fact, and 
adding that, before his death, he had con- 
ferred the tilak and raj-riasat on his 
son Raja Shioraj Nandan (the defend- 
ant in this suit), On the evidence 
generally, too, there is no doubt that the 
principal member of the family has, for 
many generations, enjoyed the title of 
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/ ‘ . 
be broken without such consent—Ranee Hursoondree Dibbea v. 


Rajah Bishennath Singh (1). 


raja. It was not until the year 1859 
that the title was formally and expressly 
granted by the British Government. In 
that year Lord Canning formally con- 
ferred the titles of raja and babadar 
on Shio Nandan,.who in -the sanad is 
addressed as “Raja” Shio Nandan, 
nephew of  Raja’’ Raghu Nandan, deceas- 
ed. But while admitting that the principal 
member of the family, for the time being, 
enjoyed the title of raja, the plaintiff 
does not admit that the kuldchdr as to 
the succession to the gaddf was such as 
is represented by the appellant. The 
kuláchár plended is simply that the 
existing Raja, or gaddé-nishin, nomi- 
nates a competent member of the family, 
and that the person nominated succeeds. 
The evidence on the record, however, 
does not prove that this is the Auldchdr. 
Under the cirenmstances, it is not neces- 
sary that I should determine in what 
precise manner the succession to the raj, 
as independent of and separate from the 
property, has been regulated. If I had 
to determine it, I should probably declare 
that, whether competence ever properly 
entered info the question or not, the 
general rule was that the gaddé-nishin 
(or whoever else had the power of 
appointing) nominated, and was bonnd 
to nominate, the eldest or other son, and, 
failing son, the eldest or other nearest 
nephew. Mere competence clearly had 
little (if properly anything) to do with 
it. The Raja of Benares, who is a 
relative of the Seohur family, and who 
has been at times more or less mixed up 
in its affairs, was examined as a witness 
for the defence, and his evidence is much 
relied on by the appellant. But he 
speaks to a &uldehédr not such as is 
pleaded, but one simply by which the 
property would keep in the direct male 
line, the eldest son succeeding first ; fail- 
ing sons, the eldest nephew, and so on. 
Moreover, we find that both the plain- 
tiff and the defendant Shioraj Nandan 
are obliged to make title through Raja 
Dushtadaman, who neither was the 


The defendant admits that 


direct male heir of the last preceding 
Raja, nor was nominated by him. Raja 
Dushtadaman was nominated by the 
widow of Raja Srikrishna some con- 
siderable time after the death of the 
latter. Srikrishna died leaving Ganga 
Prasad, his elder son, and Dushtadaman, 
his second son. On Srikrishna’s death, 
Ganga Piasad succeeded to the raj, and 
died shortly afterwm ds, leaving two sons, 
Din Dayal and Gauri Nath. Ganga Pra- 
sad apparently made no nomination of 
a successor. At any råte, when he died, 
his sons were both of them passed over, 
and their uncle Dushtadaman took up 
the raj. This he did under a letter of 
appointment from the widow of Sri- 
krishna. In this letter the widow recites 
that, on Srikrishna’s death, she had given 
the tlak to his son Ganga Prasad to be 
raja. Then she says :—“ Ganga Prasad 
bas since died, and his son has little 
sense, and is unqnalified. Therefore, 
agreeably to the decision of my relations, 
pandits, panch, and neighbours, old faith- 
ful servants, and other persons, I have 
given the déilak of the rajji to 
‘Raja’ Dushtadaman, &c.” This Dusk- 
tadaman it was who nominated and was 
succeeded by Shio Nandan, who nomi- 
nated and was succeeded by the defend- 
ant, Shioraj Nandan. Ganga Prasad 
died about 1810, Dushtadaman about 
1819, Raghu Nandan about 1851, and 
Shio Nandan in May 1867, These facts 
as to the appointment of Dushtadaman 
to succeed to the raj show that the 
succession did not go always, as 
alleged by the defendant, necessarily by ' 
nomination by the 'gaddé-nishin, also 
that it did not invariably go in the 
manner indicated by the Raja of Benares. 
Altogether on the evidence, the greatest 
uncertainty exists as to any Řuláchár 
regulating the succession to the raj, 
There being this uncertainty as to so 
much of the alleged huldchdér as relates 


(1) S. D. D. for 1847, p. 389; 5, C, 
2 W. R 8l. 
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the rule of primogeniture obtained in this family: but primo- 
geniture means the primogeniture of males; the cases of The 


to the ‘right to succeed to the raj, the 
case seems to me to be even more unfavor- 
able to the appellant on the ‘second 
branch of the alleged kuldchdr, as to 
the impartibility of the estate. In my 
opinion it is proved distinctly that the 
estate is not impartible, but that, on the 
contrary, it has been frequently divided. 


„It is not disputed that a century ago, 


the estate, as held by Gaj'Sing (through 
whom both parties claim), comprised the 
four pergunnas, Majwa, Samraon, Mahesi, 
and Babra. Gaj Sing had six sons, of wham 


_ (as the others died without issue) I need 


name only Dalip, Parthi, and Satrajit. 
His eldest son Dalip succeeded to the 
raj, and Dalip was succeeded by his son 
Dhurup. ' Dhurup had no son, but had a 
great grandson named Bir Kishor (the 
son of a son of a daughter of Dhurup). 
Raja Srikrishna, whom I have already 
mentioned, was son of Parthi (the second 


‘son of Qaj Sing), and therefore was a 


first cousin of Dhurup, by whom he was 
appointed raja by a deed of gift dated 
apparently in 1199 F. (1782). In this 
deed of gift, I perhaps ought to mention, 
Dhurup describes Srikrishna as “my 
first cousin, who would be entitled, on my 
demise, to succeed to the raj and pro- 
perty under rightful title.” Satrajit, the 
third son of Gaj Sing, had (amongst 
others) a son named Abdhut. The family 
standing thus, and the four pergunonas, 
Majwa, Samraon, Mahesi, and Babra, 
having originally belonged to Gaj Sing, 
we find that, at the time of the permanent 
settlement, the two pergunnas of Majwa 
and, Samraon were settled with Bir 
Kishor, the great grandson of Dhurup, 
whose heirs are now known as the Bettiah 
Rajas, and still hold these two pergannas, 
which were thus settled with Bir Kishor. 
At the same time the remaining two 
pergunnas, Mahesi and Babra, were 
settled with Raja Srikrishna (son of 
Parthi) and Abdhut (son of Satrafit) 
in shares of eight annas each. 

Nothing can show ‘more conclusively 
than this, that, at the time of the per- 
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treated as impartible. And the constant 
litigation which has gone on, I may say 
from that time to this—carried on by 
various members of the family, claiming 
shares in the estate, and claiming them 
successfully,—-shows that it never was 
accepted or acknowledged by she family 
as a body, although it may have been 
asserted that the property was imparti- 
ble and belonged to the raja alone. In 
addition to this, we have the fact, not 
denied by the appellant (and at any rate 
well proved), that the plaintiff acted 
jointly with his brother, the late Raja 
Shio Nandan,-in the management of the 
affairs of the estate, his name appearing 
in leases, bonds, &c., exactly as if he 
were that which he says he was, a co- 
sharer with the raja. 

It was contended that, if it was proved 
that there had been a iaj of Seohur 
for generations; it necessarily must be 
held that the property was impartible. 
But the mere fact that the principal 
member for the time‘ being of the 
family has enjoyed the title of raja, 
does not necessarily lead to the conclusion 
that, as a matter of law, the property held 
by the raja is impartible, and descends 
otherwise than according to the ordinary 
There is no author- 
ity for ‘saying that it does, In every 
case in which a departure from the ordi- 
nary law of succession and inheritance 
is relied on, ‘a particular custom or 
huláchar must be proved. There is no 
one rule that T know of which applies 
to all Hindu rajas and their estates. 
The evidence given by the numerous 
witnesses examined was gone into very 
fully by the Advocite-General, But, 
looking at the -whole case, I have no 
doubt whatever, that the Subordinate 
Judge was right in holding that the 
plaintiff was entitled to a six-anna 
share of the estate held by him and 
Shio Nandan, and that it was not 
proved that the estate was impautible. 


E 


NARAYAN 
Sina, 


314 


1872 


-MAHARANI 
HIRANATH 
Korr 


v 
Bazoo Ram 
Narayan 
Sine. 


` 


BENGAL LAW REPORTS. 


[VOL. IX. 


_ Widow of Raja Zorawur Singh v. Koonwur Pertee Singh (1) and 


Mussamut Maharanee v. Benee Pershad Rai. (2) are instances 


The letters and petitions written by 
the plaintiff immediately after the death 
of his brother Shio Nandan have been 
pressed upon us as showing that, at that 
time, it had not occurred to the plaintiff 
to set up any claim, and as showing that 
he considered that the whole property 
passed with the raj. In my opinion, 
the acts of the plaintiff show no more 
than this, that he wished his nephew 
Shioraj Nandan’ to be acknowledged as 
raja in succession to his father, and 
that he wished himself to be acknow- 
ledged as his guardian during minority, 
under an alleged appointment by Shio 
Nandan. I do not see anything what- 
ever in his letters or conduct at that time 
to show that he deemed himself to have 
no share in these estates. It is true he 
does not claim any share expressly : and 
it is quite possible that, if he had been 
recognized as guardian, so that things 
could have gone on pretty much as 
before, with the mere substitution of the 
name of Shioraj Nandan for that of 
Shio Nandan, no express claim and no 
dispute would ever have been heard of. 
Then it is said that the sait should, in 
fact at any rate, have been dismissed, be- 
cause the plaintiff merely seeks a decla- 
ration of title, alleging himself to be in 
possession. But there is nothing in this 
objection, as the Subordinate Judge has 
shown. This is no ordinary case of a 
purely declaratory suit. ” The Collector, 
acting on behalf of the minor, denies the 
plaintiff's title, and has contested it, in 
every possible manner, in Court and out 
of it, and prevented him from collecting 
rent, Finally, he, in August 1868, wrote 
to him and bid him bring a suit to estab- 
lish his right, if he had any, Under 
such circumstances, it scarcely lies in 
the mouth of the Collector to ask us to 
dismiss the suit as premature, and unne- 
cessary, and informal, 

The decree of the lower Court must, 


no doubt, be amended so far as it declares 


the value of the moveable property, with- 
out having any evidence before it on 
the subject. If necessary, there ought 
to be a further inquiry as to the valuo 
(in detail) of the moveable property, to 
a six-anna share of which the plaintiff 
is entitled. I understood Mr. Cowie, 
‘however, to say that the plaintiff was 
content to have a mere declaration of 
his right to a six-anna share, and did 
not insist on any specific declaration of 
value, or on a partition for the present. 
Unless the parties insist upon it, we 
shall not order any further inquiry, but 
shall merely amend the decree by limiting 
it to a declaration of the plaintiff’s right 
to a six-anna share of the moveable 
property, 7. e., of the items admitted ow” 
specified in the decree, and of such other 
moveable property (if any) as there may 
be. The decree will not be altered as 
regards the immoveable property. 

Iseo no reason why this amendment 
of the decree should affect the question 
of costs. The appeal really “has been 
on the question of title—the one import- 
ant issue—and the respondent is entitled 
to his full costs, 

I observe that Rudraj Nandan, the 
younger brother of Shioraj Nandan, was 4 
defendant in this suit, and appeared by his 
guardian, The guardian has chosen to put 
in a written statement, supporting the de- 
fendant’s case, and alleging that “‘baboos” 
have no interest in the estate beyond their 
right to maintenance. As Rudraj Nandan 
is himself only a “ baboo,” it is clearly 
against the minor’s interest that “his 
guardian should file such a statement on 
his behalf. The guardian who filed such 
astatement in fact committed a breach 
of duty towards her ward. If she did 
not choose to join actively with the 
plaintiff, she was at the least bound- to 
have left the case in the hands of the 


(1) 4 Sel. Rep, 57. 
(2) Id, 62. 
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of the exclusion of females as a result of the right. So in the 


case of the Polliam tenure of Southern India, the Privy Council 
held that a Polliam is an ancestral estate of the nature of a raj; 
and although it may belong to an undivided family, yet it is not 
subject to partition. It can be held by only one member of the 
family, who is styled the Polligar. The other members of the 
family are entitled to maintenance. The succession is to the 
male cousin of the Polligar last seised in preference to his widow 
—Nuragunty Lutchmeedavamah v. Vengama Naidoo (1). The 
defendant must prove that, by family custom, a female can succeed 
to the raj. Now indivisibility isa consequence of primogeniture ; 
but ifthe mother succeeds, the daughter must succeed, and if there 
are several daughters either all will take as co-parceners, in which 
case the indivisibility is lost, or the custom must be that the 
eldest alone -shall take; but no such custom has been proved. 
The succession of females is exceptional, and depends upon 
particular texts—Kalidas Das v. Krishan Chandra Das (2) and 
Nobin Chunder Chucherbutty v. Issur Chunder Chucherbutty (3). 
‘Where a woman succeeds, she does not take as heir: the heir is 
traced from the husband when a widow succeeds, and from the 
son when the mother succeeds. In like manner, when a widow 
or mother takes on partition, the next heir is traced from the 
male after whom she took. The Mitakshara, Chapter IT, s._1, 
‘cl, 25, says:—“ The text of Narada which declares the 
dependence of women, ‘a woman has no right to independence,’ 


is not incompatible with their 


Court, and was not justified in adopting 
a line manifestly opposed to the interests 
which she was placed upon the record to 
defend, That the guardian of Rudraj 
happens also to be the mother of Shio- 
raj does not justify her, or affect the 
question of her duties as guardian of the 
younger son, In a suit in which it is 
not necessary for a minor defendant to 
take an active part, no guardian is ever 
justified in taking any step prejudicial 
to his ward, If he can do nothing 
positively for the minor’s benefit, he 
ought simply to leave the matter to the 
Court. 


acceptance of property ; even 


Jackson, J..—I concur in this judg- 
ment, J think it clear that the status of 
the family had none of the characteris- 
tics of a raj, and that the head of it 
became a raja in fact and trath for the 
first time when the title was conferred 
by Lord Canning ; and I think the proof 
of the alleged kuláchár quite failed. 

I concur also in the observation made 
as to the proceedings of the guardian to 
the minor brother of the preset Raja 


(1) 9 Moo. I. A., 66. Sc ak 
(2) 2 B. L. R, F. B., 103 ; see p. 141, 
(3) 9 W. R., 505 ; see p. 508, 
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admitting their thraldom.” Menu, Chapter V, vv. 147 to 151, 


mentions her dependence on males in various orders. The 
woman remains in a state of thraldom to the next male heir, 
which is incompatible with the position of a ruler. Markby, J., 
was in error in saying that Ramjiwan, the zemindar of Rajshahye, 
was succeeded by his widow Rani Bhowani. Ramjiwan was 
succeeded by his grandson Ramkunt, whom he had adopted; 
Rani Bhowani was the widow of Ramkunt, and not of Ramjiwan, 
and on Ramkunt’s death, Rani Bhowani did not succeed; she 
entered into possession of the estate, upon the death of her son 
Ramkishen, as guardian of his son; see 3 Harrington’s Analysis, 
311; Ranee Kishtomonee Debea v. Kashee Soondree Debea (1), 
and the same case under the name of Maharance Kishen Monee 
Debia v. Kashi Soonduree Debia (2). Mr. Money said that 
Ramghur is only a zemindari, but that will not affect the im- 
partibility. None of the cases make any difference between a 
sovereign raj and a dependent raj, and the succession in large 
zemindaris or in estates like Polliams may be governed by the same 


` rules as regulate the succession to a raj—2 Colebrooke’s Digest, 


p- 119; 1 Strange, Ch. 9, p. 198; Vyavashta Darpana, p. 19; 


Baboo Beer Pertab Sahee v. Maharaja Rajender Pertab Sahee(3). - 


Then it is said that no sanad was given to Tej Sing when the 
ancient estate of Ramghur was granted to him; but in the 
case last cited the Privy Council held that, in the case of a grant 
of an ancient estate by the vis major of the ruling power, the 
grant carries with it the incidents of the old family tenure, unless 
there is evidence of a contrary intention on the part of the 
grantors; see also Khajah Assanoollah v. Obhoy Chunder Roy (4). 
The successive pottas to Tej Sing and his descendants describe 
them as “rajas.” But, apart from any rights arising from the 
impartibility of the estate, I contend that this, being an ancient 
raj, is not inheritable by females. Iu the Shivagunga case— 
Katama Natchier v. The Raja of Shivagunga (5), their Lord- 
ships say the appellant may recover the zemindari, but with- 


(1) 8. D. D. for 1857, p. 1126. (3) 12 Moo. I. A.n L 
(2) W. R., F. B. R. from July 1862 to (4) 13 Moo. I. A., 817, 
July 1864, p. 107, (5) 9 Moo, I. A., 539, at p. 617, 
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out prejudice to the rights of the appellant and her sisters inter 1872 
se. This may seem to militate against my view, but it is ex- Matia GANT 
IRANATII 


plained in the case of Jowala Buksh v. Dharum Singh (1),  Kosr 
v 


where their Lordships state that it was admitted that this would Banoo Rax 
not have been the course of descent according to the Mitakshara SaS 
if the property had been ancestral, and proceed to say that the 
reason why they preferred the title of the daughter to that of the 
nephew of the last possessor was that the Shivagunga raj was . 
the separate acquisition of the deceased, and, therefore, passed 
according to’ the canon which regulates the descent of separate 
property, and not according to that which determines the succes- 
sion to the joint or ancestral property of an undivided family. 
The same reason for the decision in the Shivagunga case is given 
in Raja Şuraneni Venkata Gopala Narasimha Row Bahadoor v. 
' Raja Suranenit Lakhshma Venkama Row (2). Mr. Ghose men- 
tioned two cases, in which a female succeeded, but in the first, 
Tihait Durga Prasad Sing v. Mussamat Durga Kunwari (3), 
the Judges declined to go into the question whether, upon 
the evidence as.it stood, there was any proof of the existence 
of the alleged custom; and in the second case, Ranee Heen- 
gun Koonwaree v. Nundlal Singh (4), one of two brothers died 
leaving a widow; the other brother claimed under a deed of 
renunciation: the deed was disbelieved, and no family custom 
was proved. The third ground is, that this property, and the 
persons claiming it, are subject to the Mitakshara law, and that 
the defendant, therefore, cannot inherit. In Bhya Ram Sing v. 
Agar Sing (5), the Privy Council deals with the question of 
the preference of males under the Mitakshara law; the principle 
there followed is the same as in Thakur Jibnath Sing v. The 
‘Court of Wards (6). A family continues joint until it has 
expressed a wish to be separated. The law of succession fol- 
lows the nature of the property and of the interest in it—Katama 
Natchier v. The Raja of Shivagunga (7). In Tej Sing’s time 
the Ramghur estate was indivisible, and it has not since then been 





(1) 10 Moo. I. A., 511, ab p. 534. (5) 5 B. L. Ru 293. 
(2) 13 Moo, I. A., 113, at p. 140. (6) Id., 442. 
(3) Ante, p. 306. (7) 9 Moo, I. A., 539 ; see p. 610, 


(4) S. D, D,, 1857, p, 155, 
42 


318 g BENGAL LAW REPORTS. (VOL. IX. 


1872 made divisible. On the death of Tej Sing all his sons took an 
Mananant interest by the Mitakshara law of descent, but by custom the 
Korr eldest alone took the raj. The plaintiff’s witnesses not only 
Banoo Ran say that they never heard of a woman succeeding, but they 
Sine, positively state that the custom is for the eldest son to succeed. 
[Covcu, C.J.—The weak point in your evidence appears to be 
that, from Tej Sing’s time to the present day, there has been no 
. case in which a woman was entitled to succeed, but was passed 
over, The evidence of tradition in the family is very vague; 
the witnesses were not properly-examined.] The natural infer- 
“` ence from the fact that no woman ever has sat upon the gaddi is 
that no womancould do so. It is not necessary to enquire at the 
present day what the duties of a zemindar formerly were; where 
a grant with emoluments is made to a person for services to be 
performed, the grant does not cease to exist when those services 
are no longer needed—Forbes v. Mir Mahomed Taki(1). The 
.case of Mussi. Kustooree Koomaree v. Monohur Deo (2), 
therefore, proves nothing. Itis not the peculiar nature of the 
ghatwali tenure, but the cistom of primogeniture in the Bala- 
ghat district which precludes females from inheriting such tenures 
in Balaghat; see the decisions of 1845 and 1852 mentioned in 

Colonel Dalton’s Report. 

The plaintiff sued the Court of Wards, who are in possession. 
The Maharani’s claim is somewhat in the nature of an inter- 
pleader suit; the onus, therefore, is not more on the plaintiff than 
on the Maharani. [Coucu, C. J.—The plaintiff sues to estab- 
lish his right to the raj; he must prove his case.| I submit that 
the evidence given by him has sufficiently proved his case. 

If the preliminary objection taken by Mr. Money be good, his 
appeal must be dismissed. Ram Narayan was alive at the time of 
the decree and also of the appeal from which this appeal arises. 

Mr. Money, in reply. —Ramghur was an ancient zemindari, and 
as such it was impartible; it was not an ancient raj, It does not 

‘follow from the impartibility that females are excluded, any more 
than the exclusion of females is a necessary consequence of the 


Q) 5 B. L. R, 529, (2) W, R, from Jany. to July 1864, p. 39, 


‘ 
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impartibility of a borough-English, tenure. _Nor does the rule __ 


of primogeniture necessarily exclude females,—the word simply 
means seniority of birth. The present case is on all fours with 
` the Shivagunga case—Katama Natchier v. The Raja of Shiva- 
gunga (1). The estate of Tej Sing was a new self-acquired 
_ estate, The purchaser of an estate does not take it subject to the 
usages prevailing in the family of its former proprietor—Gopal 
Das Sindh v. Norotum Singh (2). [Coucu, C.J.—To make 
this like the Shivagunga case, the estate should have been 
acquired by Ramnath.] It makes no difference whether the hus- 
band, or the, ancestors of the husband acquired it. The mother’s 
propinquity to.the son is greater than the father’s, she, therefore, 
takes the property. The plaintiff lived separate and apart from 
the defendant’s husband, and on this ground his claim must fail 
~-Radhishor Rai v. Widow of Santoodas.(3). 


The judgment of the Court was delivered by, 


' Coven, C.J. (His Lordship, after briefly stating the facts, 


continued) :—The question at once arises what was the nature of 


the estate granted to Tej Sing, whether it was.a,fresh grant of the 
family raj with its customary rule of descent, or a grant of the 
lands formerly included in that raj to be held. as.an ordinary zemin- 
dari. To this the judgment in the Privy, Council in Baboo Beer 
Pertab Saheev. M aharaja Rajender Pertab Sahee (4) is closely ap- 


plicable. There, at page 34 of the report, it is said: —* There was. 
not in this, as in the Shivagunga case (5), a new sanad. We 


have no evidence of the intention of the grantors except that 
which is to be collected from the proceedings and correspond- 
ence already referred to; nor have we any record of the 
proceedings before the Governor-General, or any means of 
knowing the. precise grounds on which Lord Cornwallis’s 
Government rejected the recommendation of the Board of 
Revenue, and determined to confer the property on Chutter- 
dharee Sahee. Again, it cannot be denied, that in these pro~ 


(1) 9 Moo. I. Aa, ,589. (4) 12 Mco. I. Ay 1. ; 
(2)1 Sl. Rep, 7% a (5) 9-Moo. I. A., 53% 
(3) Id. 13. 
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ceedings the term ‘raj’ is never used, or that in some of them 
the subject of the grant is spoken of as ‘the land in Hunsa- 
pore which belonged to Raja Futteh Sahee.’ On the other 
hand, there is no expressed intention to alter the nature of 
the tenure. The estate, whilst it was in the hands of the 
company, had never been broken up. ‘The policy of the 
decennial settlement was to form a body of landholders, by 
ascertaining in whom the zemindari interest in the soil 
actually was, and making with those persons a permanent 
settlement of the Government revenue, so as to give them, 
greater fixity of tenure. Lord Cornwallis’s Government de- 
termined to set up Chutterdharee Sahee as the zemindar with 
whom the settlement in respect of this property should be 
made. But the estate of a zemindar was not merely the 
right to the possession or enjoyment of certain lands. It 
involved rights against, and corresponding obligations to, 
dependant talukdars, or other under-tenants, ryots of vari- 
ous classes, and others; and the decennial settlement, 
as a reference to the rules re-enacted by Regulation VIIT 
of 1793 will show, proceeded upon an inquiry into all or 
many of these particulars. In the absence of all evidence to 
the contrary, it must be presumed that the settlement was 
made precisely as it would have been made had the estate 
continued in the line of Raja Futteh Sahee; and, therefore, 
that the subject conferred on Chutterdharee Sahee was 


_ the old zemindari with all its incidents, excepting at most 


its descendible quality. It seems to follow, that the intention 
to alter that quality, if it existed, would have been expressed. 
Again, the selection of a member of the old family, the next 
in succession to the excluded line, though it cannot make 
ancestral that which was self-acquired, is a very strong cir- 
cumstance in favor of the hypothesis that the intention of 
Government was to restore the zemindari as it had existed 
before the confiscation or attachment, making no further 
change than was involved. in the forfeiture of the rights of 
Raja Futteh Sabee and his descendants, and in the substitu- 
tion, by an act: of power, of the person next in the order of 
succession, and consequently that the transaction was not s0 


‘ 
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much the creation of a new tenure, as the change of the 
tenant by the exercise of a vis major.” The present case is 
stronger in favor of this view of the grant, as the ten years’ 
settlement was made by the Government with the eldest son 
of Paresnath Sing, there being other sons living, which would 
not have been right if it had been an ordinary zemindari 
the property of the undivided family. But this not all. [His 
Lordship here stated the effect of the decision in Koonwur 
Bodh Singh v. Seonath Singh (1) as given above, and proceeded. ] 
We have no evidence in the case of the custom or usage of 
the family before the grant to Tej Sing; but the want of it 
is supplied by this detision, which declared the estate to be 
impartible, the decision being pronounced in a suit between 
persons who are in privity with the plaintiff and defendant in 
this suit. 

Having arrived at the fact that this is an impartible estate, we 
have to consider whether the defendant, a female, can succeed to 
it to the exclusion of the plaintiff, who is the nearest male heir. 
Where a family is governed, as this family was, by the law of 
the Mitakshara, by which, in an undivided family, females do 
not inherit as long as there are any male members of the family, 
it is improbable that a custom that females should inherit to the 
exclusion of males would grow up with, and form part of, a 
custom that the eldest male member of the family should inherit. 
The object of the latter custom would be fully attained without 
the other, and there is no necessary connection between them. 
Before considering the evidence in this case, it will be conve- 
nient to refer to the decisions which are applicable to it. 

In The Widows of Raja Zorawur Singh v. Koonwur Pertee 
Singh (2), the widows of Zorawur Singh sued his brother to 
recover possession of an estate in the Jungle Mehals, alleging 
that by the custom of the family, of the Pergunna Jurria, and of 
the other jungle estates, the eldest son of the late incumbent took 
the whole estate, the other sons receiving lands for their support ; 
and that, in the event of the zemindar leaving no son, his widow 
took the estate to the exclusion of his brothers. A deed of gift 


(1) 2 Sel, Rep., 92. (2) 4 Bel. Rep., 67. 
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by Zorawur Singh to the plaintiffs, who were his second and 
third wives, was also set up. The Provincial Court of Calcutta, 
in which the suit was brought, put a question to the pandit of 
the Court, with directions to give an answer according to the 
shastra as current in the Western Provinces; and the answer 
was that the gift, if made, was not valid, and the right of inherit- 
ance in the estate vested on the death of the donor in his two 
brothers. The Provincial Court of Calcutta having dismissed 
the clairf of the plaintiffs, they appealed to the Sudder Dewanny 
Adawlut, One of the Judges, there, upon considering the 
whole case, held that the decision of the Provincial Court should 
be reversed ; “but the other two held it to be proved that the 
estate had always gone to the chief male heir, and confirmed 
the decision of the Provincial Court. In this case, the estate 
was ancestral, and the family undivided, and the impartibility of 
the estate only interferes with the ordinary law so far as to 
make it pass to the chief of the male heirs. In Naragunty 
Lutchmeedavamah v. Vengama Naidoo (1), the estate, which 
was the subject of the suit, was a Polliam, a tenure known in 
Madras. It was an ancestral estate of the nature of a raj not 
subject to partition, and could be held by only one member of the 
family who was styled the Polligar ; and it was held that, being an 
ancestral estate, the succession vested in the nearest undivided 
male cousin of the Polligar last seised, who died without issue 
male, in preference to his widow. It appears in the judgment, 
page 86 of the report, that this was the opinion of the pandits 
who were consulted by the Sudder Court; and that it was adopt- 
ed by the Court, and no objection was urged to it on the appeal, 
the ground taken being that it was not an ancestral estate, nor 
were the parties in the suit members of an undivided Hindu 
family, The answer of the pandits, page 74, shows that the 
ground of their opinion was that all the members of an undivid- 
ed family have a jointright in their ancestral property, although 
only one of them, being capable, continues in possession 
thereof. The case of The Collector of Madura v. Verracamoo 
Ummal (2) is clearly distinguishable from this, and was decided 


(1) 9 Moo. I, A., 66. (2) 9 Moo, I. A., 446, 
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a 


upon its own peculiar facts. Markby, J., referred to Katama 1872 
Natchier v. The Rajah of Shivaganga (1), as an instance of a MARATANI 
woman succeeding to a raj, and near the end of his judgment Kory 
said, that between impartibility and the exclusion of females, Bispo Rar 
there is no connexion whatever. That need not be disputed. Sise. 
It is not upon the impartibility of the estate, but upon the 

family being undivided, and the law of succession to ancestral 
undivided property, that the exclusion of females rests. This 
appears clearly in the Shivagunga (1) and subsequent cases. 

The zemindari of Shivagunga was created in 1730 by the 
Nabab of the Carnatic; and by a proclamation of Lord Clive, 

dated the 6th of July 1801, the Government transferred the 
zemindari, which it appeared was treated as an escheat for want 

of lineal heirs, to Gowery Vallabha Taver, ‘who was collaterally 
descended from the progenitors of the first zemindar. By a 

sanad, dated the 22nd of April 1803, the zemindari was con- 

firmed to him in perpetuity, with power to transfer it by sale or 

gift, on payment to the Government of a permanent annual 

- jumma. By the decrée appealed from the son of Oya Taver, 

the elder brother of Gowery Vallabha Taver was held entitled 

to the zemindari in preference to his surviving widow, on the 
ground that they were undivided brothers. In the judgment of 

the Judicial Committee, page 605 of the report, it is said that the 
substantial contest was whether the zemindari ought to have 
descended in the male and collateral line, and the determination 

of that issue depended on the answers to be given to one or more of 

the questions :—First, were the brothers undivided in estate, 

or had a partition taken place between them? Second, if 

they were undivided, was the zemindari the self-acquired and 
separate property of the younger? And if so, third, what 

is the course of succession, according to the Hindu law of the 

South of India, of such an acquisition, where the family is in 

other respects an undivided family? From these questions, itis 

clear thatthe Shivagunga case (1) was different from the present ; 

and the decision in it is not applicable. But the law applicable 

to it isstated in the judgment at page 589 of the report, where it 


+ 


(1) 9 Moo, I, A. 539. 
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is said that “if the zemindar, at the time of his death, and his 
nephews were members of an undivided Hindu family, and the 
zemindari, though impartible, was part of the common family pro- 
perty, one of the nephews was entitled to succeed to it on the death 
of his uncle.” We have thought it right to refer to this case at 
some length on account of the reference to it in Markby, J.’s 
judgment. Another authority for the exclusion of females, 
where the property is ancestral and the family undivided, is in 
the judgment of the Privy Council in Jowala Buksh v. Dharum 
‘Singh (1), where it is said that Lall Sing, a nephew, whose legi- 
timacy was disputed, if the legitimate male heir of the great 
ancestor, would have taken the raj on the death of his uncle to 
the exclusion of the widow, the property being assumed to be ances- 
tral and the family undivided; that in the case of Katama Nat- 
chier v. The Rajah of Shivagunga (2),1t was admitted that this 
would have been the course of descent according to the Mitak- 
shara if the property had been ancestral; and that the reason of that 
decision was that the Shivagunga raj was the separate acquisition . 
of the deceased. And in the judgment of the Privy Council in 
a later case, Rajah Suranent Venkata Gopala Narasimha Row 
Bahadoor v. Rajah Suranent Lakshma Venkama Row (3), it is 
again said that, in the Shivagunga case (2), the impartible zemin- 
dari was shown conclusively to have been the separate acquisition 
of the person whose succession was the subject of dispute, and the 
ruling of the Court was, that in that case the zemindari should 
follow the course of succession as to separate property, although 
the family was undivided, but that if that zemindari had been 
shown to have been an ancestral zemindari, the judgment of 
the Board would, no doubt, have been the other way. There is; 
however, a judgment of the Privy Council, which is referred to 
by Markby, J.,as the Tippera case, in which a different view is 
taken, and which we are unable to reconcile with the previous deci- 
sions. In Neelkristo Deb Burmono-v. Beer Chunder Thakoor (4), 
their Lordships say at page 540 of the report: — Still when a raj 
is enjoyed and inherited by one sole member of a family, it 


(1) 10 Moo, I. A., 511, at p. 533. (3) 13 Moo. I. A., 118, at p. 140, 
(2) 9 Id., 539. (4) 12 Id., 523 ; S. O., 3 B. L. Re P. O., 
13 ; see p, 18. 
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would be to introduce into the law by judicial construction a 1872 


fiction, involving also a contradiction, to call ‘this separate 
ownership, though coming by inheritance, at once sole and 
joint ownership, and so to constitute a joint ownership without 
the common incidents of co-parcenership. The truth is, the 
title to the throne and the royal lands is, as in this case, one 
and the same title; survivorship cannot obtain in such a pos- 
session from its very nature, and there can be no community of 
interest; for claims to an estate in lands and to rights in 
others over it, as to maintenance for instance, are distinct and 
inconsistent claims, As there can be no such survivorship, 
title by survivorship, where it varies from the ordinary title 
by heirship, cannot, in the absence of custom, furnish the rule 


to ascertain the heir to-a property which is solely owned and . 


enjoyed, and which passes by inheritance to a sole heir.” 
But in a later case, we find their Lordships adhering to the 
law laid down’ in the earlier cases. In the judgment in Stree 
Rajah Yanumula Venkayamah v. Stree Rajah Yanumula 
` Boochia Vankondora (1), after stating that the question upon 
which the parties in the suit joined issue and went to trial was, 
whether the family of which the plaintiff and the appellant’s 
husband were members was an undivided ora divided Hindu 
family, and that the Courts below had properly decided that 
issue in favour of the plaintiff,—they say: “ Accordingly, the 
strength of the argument of the learned counsel for the 
appellant has been directed to show that this case should be 
governed by that in the ninth volume of Moore’s Indian Appeals, 
which is generally known as the Shivagunga case (2). They 
have gone so far as to argue that the estate in question in this 
case being impartible, must, from its very nature, be taken to 
be separate estate, and consequently that, according to the 
decision in the Shivagunga case (2), the succession to it is deter- 
minable by the law which regulates the succession to a 
separate estate whether the family be divided or undivided. 


The authority invoked, however, affords no ground for this’ 


argument. The decision in the Shivagunga case (2) will be found 


(1) 18 Moo. I. A., 333. (2) 9 Moo, I, A., 539. 
= 43 
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to proceed solely and expressly on the finding of the Court 
that the zemindari in question was proved to. be the self- 
acquired and separate property of Gowery Vallabha Taver.” 
And after quoting from the judgment, they say: ‘It is there- 
fore clear that the mere impartibility of the estate is not suffi- 
cient to make the succession to it follow the course of succes- 
sion of separate estate. And their Lordships apprehend that, 
if they were to hold that it did so, they would affect the titles 
to many estates held and enjoyed as impartible in differ- 


“ent parts of India.” And in observing on the evidence as to 


the estate being the separate property of the appellant’s hus- 
band, they say :—“ These grants, by way of maintenance, are, in 
the ordinary course of what is done by a person in the enjoy- 
ment of a raj or impartible estate, in favor of the junior 
members of the family, who, but for the impartibility of the 
estate, would be co-parceners with him.” This judgment is 
closely applicable to the present case. There is here an ancestral 
impartible estate and an undivided family; for there is no 
proof that the family of Tej Sing had become divided, and no 
issue was raised as to that. If there had been no evidence of 
custom in the case, we should have held, upon the authority 
of the decisions we have referred to, that the plaintiff is entitled 
to succeed to the estate. 

The evidence, oral and documentary, is fully stated in the judg- 
ments in the Division Court, and it is not necessary to re-state 
it. It shows that, on the only occasions since the grant of the 
estate of Tej Sing, when a female might have inherited, she 
was excluded. It is true that, in both cases, a brother succeeded 
in preference to the widow of the deceased, but this could only 
be justified by the family being an undivided one; and the un- 
divided family was not that of Sidnath Sing, the father of the 
brothers, but of Tej Sing, of which family the plaintiff is a 
member. And that this succession was not allowed, as was 
argued by the appellant’s counsel, because a brother was to suc- 


‘ceed, is, we think shown by the return made by Shambunath 


Sing on the. 25th June 1846, in which he acknowledged the 
plaintiff as heir next in succession to his surviving brother, Ram- 
nath. The plaintiffs claim is, therefore, supported by such 
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evidence as there is of a custom in the family. It does not, in our 
opinion, depend upon a local custom, and probably the instances 
which appear to be evidence of a local custom may all be ex- 
plained by the rule of law which, we think, is established by the 
authorities we have quoted. The judgment of Markby, J., for 
the defendant appears to be founded on the assumption that the 
succession was governed generally by the rule of inheritance of 
separate property according to the Mitakshara, treating separate 
as if it were self-acquired, and this is supported by the judgment 


in the Tippera case—Neelhkristo Deb Burmono v. Beerchunder ` 


Thakoor (1); but all the other authorities appear to show that 
this is not correct. Where the property is ancestral and the 
family undivided, a custom modifying the law must be a custom 
to admit females, not a custom to exclude them. In our opinion, 
the plaintiff is entitled to succeed to the estate. 

Nothing is said in the judgments in the Division Court about 
the Khurkhur property, and the judgment of the lower Court 
as to that was confirmed apparently without any difference of 
opinion between the learned Judges. It has not been argued 
before us that this part of the decree is erroneous. The lower 
Court found that the defendant had not proved her right to this 
property ; and ‘assuming ‘that this question is before us in the 
. present appeal, which we think it is, having been raised by the 
grounds of appeal to the High Court, and by the grounds of 
the present appeal, we cannot consider the evidence of the 
mohurir of the defendant as sufficient, On a question of fact, 
we think we ought to be guided by the rule of the Privy 
Council, where there have been the decisions of two Courts to 
the same effect. 

We think the appeal should be dismissed with costs. The 
decree of the lower Court will thus be allowed to stand, 


Appeal dismissed, 


(1) 12 Moo, L A.. 528; S. 0.,3 B, L. Ru P, O, 13. 
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Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Markby. 


MADANMAHAN SEN (Derenpanr) v. CHANDRAKUMAR MOOKER- 
JEE And orgers (PLAINTIFFS). 
g Right of Way—Ownership of Soil—-Injunction. 

G, the owner of certain property, sold it in lots to different persons. The plaintiffs 
purchased a portion of the property, and obtained from G a conveyance, in which the 
southern boundary of the land purchased by them was stated to be, “ the land of the 
said G, out of which he has allowed a passage six feet broad running almost straight 
west and east, and terminating on another passage leading, &c.;” the deed continued, 
“which two passages the said G hath granted and allowed, and doth hereby grant 
and allow to” the plaintiffs, “ their heirs, representatives, and assigns, and all other 
the purchasers of the northern portion of the said piece of land, &c., together also 
with the right of the two passages for ingress and egress hereinbefore mentioned.” 
In a second deed, conveying another parcel of land to the plaintiffs, G said, with | 
reference to the latter passage, “no one shall be able to throw sweepings or 
filth on the said road, or make it unclean; if any one does at any time act thus, 
you will deal with him according to the laws in force.” The defendant had become 
possessed of part of thé northern portion of the land sold by G, and he also 
owned, under a distinct title, a house abutting on the lane in dispute, but having no 
doors opening into it. -Shortly before the institution of the preséút suit, the defend- 
ant constructed three doors opening on to the lane, two of which were used for 
the purpose of cleaning two privies on the defendant’s premises, and the third was 
used by the defendant and his servants as a means of access to the lane. In a suit 
by tLe plaintiffs seeking damages for trespass and an injunction against the alleged 
wrongful user of the lane by the defendant, and praying that he might be ordered 
to close the threo doors,—held (per Covos, C.J., and Marxpy, J., overruling the 
decision of MACPHERSON, J.) that the plaintiffs had not such a property in the goil 
of the lane as would entitle them to prevent the defendant-from making new doors 


-on to the lane, and to restrain him from using the doors already made; they had 


only a right of way ; but an injunction was granted restraining the defendant from 
using his door-ways for the purpose of cleaning his privies ox in any other manner 
so as to obstruct the free use by the plaintiffs of the lane. 


Surr for damages for trespass to a Jane, and for an injunction. 
The facts of the case wete as follows. One Gurucharan Sen, the 
owner of certain land in Calcutta, divided it into lots and sold it 
to different persons. The plaintiffs having purchased a portion 
of the land, Gurucharan Sen, by an English deed dated the 17th 
March 1863, did “grant, bargain, sell, alien, release, and con- 
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firm to” the plaintiffs, “their heirs, representatives, and assigns 
all that piece or parcel of land or ground containing by estima- 
tion seven katas, be the same more or less, situate, lying, and 
being at Balaram Dey’s Street, Chasadhopaparra, Jorasanko, 
in the town of Calcutta aforesaid, and butted and bounded in 
the manner following,—that is to say, on the north by the 
Government drain, on the east by the land the property of 
Narayan Patur, on the west by land belonging to the said 
Gurucharan Sen, and on the south by the land of the said 
Gurucharan Sen, out of which he has allowed a passage six feet 
broad running almost straight west and east, and terminating 
on another passage leading to Balaram Dey’s Street, and which 
two passages the said Gurucharan Sen hath granted and allowed, 
and doth hereby grant and allow, as the passage for the said” 
plaintiffs, “their heirs, representatives, and assigns, and all other 
the purchasers of the northern portion of the said piece of land 
Nos. 68-71 . . . . . . Together with all buildings, erec- 
tions, walls, yards, benefit and advantage of ancient and other 
lights, ways, paths, passages, water, watercourses, lands covered 
with water, pipes, drains, rights and privileges of common of 
every kind; together also with the right of the two passages for 
ingress and egress hereinbefore mentioned.” On re-measurement 
of the land bought by the plaintiffs, there was found to be a 
small parcel in excess of that originally agreed to be sold, and’ 
Gurucharan Sen, on the 27th July 1863, conveyed this parcel 
to the plaintiffs by a Bengali bill of sale, which, after authorizing 
the plaintiffs to make a slight deviation in the course of the lane, 
the subject of dispute, proceeded with reference to it:—“ No 
one shall be able to throw sweepings or filth on the said road or 
make it unclean; if any one does at any time act thus, you will 
-deal with him according to the laws in force.” The defendant 
was the owner of a house in Balaram Dey’s Street, the western 
wall of which abutted on the lane in dispute, and he had also 
become possessed of part of the northérn portion of the land 
sold by Gurucharan Sen, and which the latter, by a Bengali 
bill of sale, dated the 2nd December 1862, had conveyed to 
one Srimati Kanakmani Dasi, “ together with your (the said 


Srimati Kanakmani Dasi’s) pathway to go to and from the gaid: 
P y tog 
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land, and three cubits wide from the east to west.” There 


pees had originally been no doors opening from the defendant’s 


Ve 
CHANDRA~ 
KUMAR 
MooxkERJEE, 


house on to the lane in dispute, but in 1871 the defendant 
constructed three door-ways leading into it; two of which were 
used by his servants for the purpose of cleaning two pri- 
vies in the defendant’s house, and the third was used by 
the defendant and his servants as a means of access to the 
lane. The plaintiffs had called upon the defendant to close 
these doors, and upon his refusal they brought the present 
suit. In their plaint they claimed, by virtue of the convey- 
ance and bill of sale from Gurucharan Sen to them, to be enti- 
tled to the soil of the lane subject to such rights of passage, 
if any, as the other purchasers of the northern portion of 
Gurucharan Sen’s land might have thereon; or, if they were 
not entitled to the soil of the lane, that they had a right of 
passage subject to the rights of passage of such other pur- 
chasers; but they submitted that the latter, not being parties to 
the conveyance to them, and not being named therein, were not 
‘entitled thereunder to any right of way through the lane. 
They alleged that the defendant in addition to using his doors 
as above-mentioned was in the habit of throwing sweepings and 
filth into the lane; they prayed for damages, and an injunc- 
tion against the defendant’s repeating or continuing the placing 
of filth and sweepings on the passage, or interfering with the 
plaintiffs’ use of the passage, and that the defendant might be 
‘ordered to close up the doors opening from his house into the 
passage, 

The defendant, in his written statement, admitted that he had 
opened and used the doors in the manner stated, but denied the 
placing of filth or sweepings in the lane; he set out the bill of 
sale from Gurucharan Sen to Srimati Kanakmani Dasi; and he 
claimed, as one of the purchasers of the northern portion of the 
land sold by Gurucharan Sen, to have a right of way over the 
lane. ` 


MACPHERSON, J.— Without saying that I consider the plain- 
tiffs’ case to be a very meritorious one, I think that they are 
entitled to my judgment. The question is whether the plaintiffs 
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have a right to prevent the defendant from using certain doors 1872 
which he has lately made opening on to a lane, the right of BATE ie 
property in which, or, at any rate, the right of exclusive user Ce oie 
of which, is claimed by the plaintiffs and certain other persons A 
who own property lying off Balaram Dey’s Street, behind the ' 
front row of houses which actually abut on the street. The 
plaintiffs’ property (on which their dwelling-house stands) was 
originally part of a larger parcel of land which belonged to 
one Gurucharan Sen, and which ran up to and abutted wpon the 
defendant’s premises. Gurucharan Sen divided his land into lots, 
and sold it to different purchasers, and he reserved a portion of 
the land six feet wide, along the western side of the defendant’s 
` premises, to be used as a lane by which the plaintiffs and the 

other purchasers of the inner lots should have the means of 

access to and from Balaram Dey’s Street. The defendant seems, 

like the plaintiffs, to have a right of way over this lane, he being 

the purchaser of one of the lots which belonged to Gurucharan 

Sen, and which is marked in the map before me as C; but the 
defendant’s premises, which are the subject of this suit, do not 

abut upon this lot C, and are held under a totally distinct title 

(not through Gurucharan Sen at all). It is to be remarked that 

the defendant, in the conveyance (of the land C) which he got 

from Gurucharan Sen, has, so far as I can see, no express right 

of way or otherwise over this lane reserved to him, for the only 

lane which is mentioned in the deed is the smaller lane in the 
immediate vicinity of the lot C, and leading into the larger 

lane, the subject of this present suit. The plaintiffs, on the other 
‘hand, have this lane expressly reserved to them and the other 
purchasers. 

The plaintiffs got two deeds of conveyance from Gurucharan 

Sen. The first, of March 17th, 1863, is an English deed, and, 

after describing the lane, says:—‘‘ Which two passages the 

said Gurucharan Sen hath granted and allowed, and doth hereby 

grant and allow, as the passage for the said Chandra Kumar 
Mookerjee, his heirs, representatives, and assigns, and all the 

other purchasers of the northern portion of the said pieces of 

land.” ‘The second, of the 27th July, 1863, is a Bengali bill of 

sale of a very small parcel of land, and, referring to this lane, 
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it continues to the following effect :—* No one shall be able to 


Mapaxstauan throw sweepings and filth on the said road or make it unclean, 
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If any one does at any time act thus, you will deal with him 
according to law.” 

Until last year the lane had no doors opening upon it from 
the defendant’s premises, but recently the defendant has made 


three new doors which open on to the lane. Two of them are `` 


used for the purpose of cleaning two privies which the defend- 
ant hag on his premises, and the third is a door used by the 
defendant and his servants as a means of access to the lane. 
The plaintiffs complain of these doors as a nuisance, and as an 
infringement of their rights. They say, and I have no doubt 
truly, that the having the privies cleaned in this manner is a 
great annoyance to themselves and the other occupants of the 
inner lots who have the right to use the lane; and they declare 
that the lane, at the time when the privies are being. cleaned, 
becomes almost impassable. It seems to me that the plaintiffs 
have sufficient property in the soil of the lane to entitle them to 
insist on the lane being kept in the samé state as hitherto, and that 
they have a right to prevent the defendant from making new doors 
on to the lane, and to restrain him from using those doors which 
have been made. The lane is not a-public- lane, and I do not 
think that, even if he has the same right to use the lane that 
the plaintiffs have, the defendant has thereby acquired any right 
which enables him to clean his privies by means of these new 
doors, or to open new doors by which he and his servants may 
have access to the lane. 

I do not think that the plaintiffs are entitled to an injunction 
restraining the defendant from throwing. filth or from permit- 
ting water to flow into the lane. No sufficient case of throwing 
filth has been made out, and the acts spoken to are but of small 
importance; water apparently did flow from the privy on to the 
lane, but that has now altogether ceased. I think, however, the 
plaintiffs have a right to complain of the cleansing of the privies 
as a substantial nuisance. 

An injunction will issue restraining the defendant’s servants 
from using any of the three doors or openings complained of. 
I do not think the plaintiffs have proved any substantial pecu- 


' 
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niary damage, and therefore I shall give them Rs. 25, by way 
of nominal damages with the costs of this suit on scale No. 2. 


Mr. Kennedy and Mr. Lowe for the appellant. 


The- Advocate-General (offg.) and Mr. Branson for the 
respondents. 


-Mr. Kennedy. — The question is whether the plaintiffs 
have such a property in the soil of the lane, or ‘such an 
easement over the lane, that they can prevent the defendant 
from using it, The language used in the grant clearly shows 
that the vendor did not convey.the soil of the lane, but only 
gave a right of way. The plaintiffs, therefore, cannot object 
to the lane being used by others, provided such user does not 
interfere with their right—Hill v, Tupper (1), which was a 
stronger case than the present, for there the plaintiff had, 
so far as the law permitted, a sole and exclusive right. The 
plaintiffs claim an exclusive easement, which is contrary to law. 
[Coven, C.J.—The learned Judge seems to have thought 
that there had been an interference with the enjoyment of their 
right.] He could not have thought so, otherwise he would 
have given substantial damages. If the words in the deed 
of 17th March 1863 “pass the property in the soil of the lane, 
they pass the ptoperty to all the purchasers of the northern 
portion of the premises sold, and therefore to the defendant. The 
learned Judge has granted a perpetual injunction to restrain the 
defendant from using the doors in any way ; but, if use of the 
lane creates no obstruction, the injunction is not maintainable. 
The grantor has entered into no covenant with the respondent 
not to dedicate the lane to the public, and he may do so at any 
time; but even if he does not, the public may acquire a right 
by user—Bateman v. Bluch (2). , . 

Mr. Lowe on the same side,—The defendant has a right to be 
in the lane in respect of his premises in the northern portion 
of the land sold; then, can the plaintiffs dispute his right to 
use the doors opening into the lane? ‘In other words, can they 
either maintain trespass against the defendant for using the Jane, 


(1) 28. & C., 121. - (8) 18 Q Bn 870, 
44 
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or can they block up the doors? [Covcn, C.J.—They cannot 


MapanmaHAx block up the doors, but they may place an obstruction on their 


LA 
CHANDRA- 


KUMAR 
MOOKERJEE. 


own land to prevent your entering on it.] That would be in 
order to prevent the defendant from acquiring a right of way 
over the plantiffs’ land, but the defendant already has a right of 


_ way over this lane. Suppose that the defendant, instead of 


having this house, had a piece of open land on the side of the 
lane, could the plaintiffs contend that, although he has a right. to 
be on hi8 land and a right to be in the lane, he could not step over . 
the boundary line notwithstanding the fact that no separating 
fence had been placed in the lane by the owner of the soil? 

The Advocate-General (offg.) for the respondents. The deci- 
sion in Hill v. Tupper (1) was put on the ground that the grant 
purported to create a novel kind of easement. If the soil of the 
lane belongs to the plaintiffs they are entitled to an injunction in 
toto; and it is submitted that, on a true construction of the two 
conveyances to the plaintiffs, the property in the soil, and not_ 
merely a right of way, was granted; but if they have only a 
right of way, and the defendant has a right of way, I submit 
that the latter can only use his right for the purpose for which 
it was granted,—namely, as appurtenant to his premises or-the 
northern portion of the land sold, and not. sas appurtenant to 
this house. 

Cir, adv, vult. 


The dme of the Court was delivered by 


Covos, C.J. (His Lordship, after a brief dnalysis of the plaint, 
continued):—The question between the parties really depends up- 
on the construction of the deed of the 17th of March 1863, whether 
by that deed the plaintiffs acquired the soil ia the passage in 
question, or whether they only acquired a right of way overit? 
If they have a right to the soil, they can prevent the defendant 
from making any use whatever of the passage. It might be 
that the defendant could open doors in his wall running along the 
side of the passage provided he did not encroach upon the 
passage ; still the doors would be of no use to him, because he 


(1) 2 H. & C., 121, 


VOL. IX] HIGH COURT. 


would not be allowed to pass through them into the passage. On 
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the other hand, if the deed granted only a right of way, the Mavaxmanss 


plaintiffs could only complain of the defendant’s doing acts which 
obstructed them in the enjoyment of it, and the injunction which 
the plaintiffs have claimed to restrain him from having egress or 
ingress through the doors, and to close them up, cannot be 
granted. The terms of the deed are these (his Lordship 
read the portion of the deed above set out, and continued), 
We think tliat the ordinary meaning of such words ‘as these 
in a conveyance of this description is that the parties intended 
to give only a right of way, and not to pass the property in the 
soil. Even if there were not persons besides the plaintiffs who 
appear to be intended to have the use of the passage as pur- 
chasers of other portions of the property, we think that the 
words would only have given a right of way. It makes it 
stronger against the plaintiffs’ claim to a right in the soil that 
other persons were evidently intended to have the use of the 

f passage. Nor do the words which follow, “together also with 
the right of the two passages for ingress and egress hereinbefore 
mentioned,” make any difference; they would only give a right 
of way, and that is sufficient for the plaintiffs’ enjoyment of their 
property. 

Then it was argued that the subsequent deed, the bill of sale, 
might assist the plaintiffs’ case and show that it was intended 
that the plaintiffs should have a right to the soil. We think 
it doeg not do that. Provision is made for some alteration 
in the passage in order to allow the purchasers to erect other 
buildings, and the words relied on are, “no one shall be able to 
throw sweepings or filth on the said road or make it unclean; 
if any one does at any time act thus, you will deal with him 
according to the laws in force.” That could be prevented as 
well by having a right of way as by having a right to the soil. 
The plaintiffs would be able, according to the laws in force, to 
prevent persons from depositing sweepings and filth in the pas- 
sage. We think, therefore, that the right which the plaintiffs 
acquired was only aright of way; that they were entitled to 
complain of any acts of the defendant which obstructed them in 
the enjoyment of that right of way; and were entitled to an 
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injunction against future obstructions. A considerable portion 


MADANMARAN of the plaintiffs’ case as to the obstruction has failed, but it did 
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seem that the use of the doors to clean privies was a serious 
obstruction to the use of the right of way. The plaintiffs have 
a right to use the passage at all times, and it certainly did appear 


` that there were times when the presence of the men who were 
engaged in cleaning the privies practically prevented the use of $°. 
the passage. We think, therefore, that, in order to prevent as far . 


as possible future disputes between the parties as to the cleaning 
of the privies, that portion of the decree of the learned Judge 


should stand. The decree grants an injunction “to restrain the 


defendant, his servants, and agents from using all or any of the’ 
three door-ways or openings made by the defendant through the 
western wall of the defendant’s dwelling-house, No. 114, Bala- 


ram Day’s Street, as a means of cleaning and emptying the 7” 


privies situated in the said house, No. 114, in Balarath Day’* 
Street aforesaid, or either of them.” We think that the injunc- 
tion should go to that extent, and there should be added the 
words “ or in any other manner so as to cause any obstruction to 
the free use by the plaintiffs of the said passage.” The other | 
part of the decree is, “ or as a means of egress and ingress from - 
and to the said house, No. 114, in Balaram Day’s Street afore- 
said, to and from the passage running north from Balaram, 
Day’s Street along and past the western wall-of the said house, 
No. 114, in Balaram Day’s Street.” That part cannot remain. 
The plaintiffs have not shown a title which could support that, 
and it must be omitted. The decree will be modified in that 
respect. The plaintiffs failed before the learned Judge as to a 
very material portion of their suit, and they have also failed in 


“this appeal. The ‘appellant has shown good grounds for 
appealing, and has succeeded in having the decree modified. ` 


He will, therefore, have his costs of the appeal on Scale No. 2. 


Decree modified. 


Attorneys for the appellant: Messrs. Trotman, Chatterjee, and 
Wathins. 


Attorney for the respondents: Mr. Owen. 8 P 


aé 


ie 


. 


W 
Ry 


VOL, IX.] HIGH COURT. 


[APPELLATE CRIMINAL] 


Before Mr. Justice Kemp and Mr. Justice Glover. 
In THE MATTER or THE Petition or H. P, CASPERSZ. 


Criminal Procedure Code (Act XXV of 1861), s. 435 — Powers of a 
Court of Session—Remand—Meaning of words “ without enquiry.” 


Where an accused person has been discharged by a Magistrate under s. 250 of the 
‘Criminal Procedure Code, after enquiry into the case, the Court of Session cannot, 
under s. 485, remand the case for further enquiry. 


On the complaint of the Raneegunge Coal Association, one 
H. Caspersz was charged with criminal misappropriation of 
certain moneys belonging to that Association. The case was 
heard by the Deputy Magistrate of Raneegunge, who was 
vested with the full powers of a Magistrate. The Deputy 
Magistrate, after going into the whole of the evidence for the 
prosecution; came to the conclusion that no charge of misappro- 
priation had been made out against the accused, and he dismissed 
the case. The Sessions Judge of Burdwan, acting under the 
provisions of s. 435 of the Code of Criminal Procedure, ordered 
the Deputy Magistrate to make further enquiry into the com- 
plaint. After the order of the Sessions Judge was passed, but 
. before the day fixed by the Deputy Magistrate of Raneegunge 
for making the further enquiry ordered by the Sessions Judge, 
+ Dr. Mendes, for the accused, moved the High Court, under s. 404, 
to send for the record, and quash the order of the Sessions 
Judge, on the ground that the complaint was not dismissed 
e without enquiry” within the meaning of s. 435, since the accused 
, was discharged under-s. 250 after evidence had been given by 
the prosecution. He also urged that the order of the Deputy 
Magistrate discharging the accused was tantamount to an 
acquittal, 


* Miscellaneous Criminal Case, No. 63 of 1872, against an order of the Sessions Judge 
: East Burdwan, dated the 8rd February 1872. 
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1872 As Dr. Mendes produced authenticated copies of all the 


Intne proceedings of the Courts below, the High Court, without send- 


ae Perrrios ing for the record of the case, passed the following judgments :— 


or H. P. Cas- 
PERSZ, 


Kump, J. (after briefly stating the facts)—The Judge did, 
not think proper to order the commitment of the accused: 


, There can be no doubt that, in this case, as the accused’ was `` 


not put on his defence, the order dismissing the case amounts 
only to a discharge of the accused, and that the Judge was- 
competent under s. 435, if he thought proper, to order the 
commitment of the accused. Not having done so, and having 
acted under the alternative portion of s. 435, the Judge was, 
bound to keep strictly within the terms of that section. Now. 
the terms of that section, in as far as the alternative portion of 
it are concerned, are that, in the case of such offences,—that is to 
say, offences triable by the Court of Session, or by the Magistrate 
Rr ` of the district, or by any officer exercising the full powers of a 
l Magistrate, —the Court of Session may order an enquiry to be 
made into any case which the Magistrate or othey éfficer exer- 
cising the powers of a Magistrate may have dismissed without 
enquiry. Now, in this case, can it be said that the complaint 
has been dismissed without enquiry? We think that the conten- 
tion of the learned counsel in this case is correct. There can 
be no doubt that, not only has there been an enquiry in this case, 
but that there has been a most elaborate enquiry. Witnesses 
for the Coal Association have been examined, their account-books 
have been produced, and the whole case has, in our opinion, been 
thoroughly enquired into, and prima facie the decision of the 
Deputy Magistrate appears to us, as far as we can judge of it 
from the evidence which he alludes to, a proper decision; but be 
that as it may, he has dismissed the case as against the ‘accused 
after taking evidence and after due enquiry. We have not 
found any authority contrary to the learned Counsel’s.contention 
with the exception of a Criminal Letter (1). In that case the 
Sessions Judge appears to have doubted whether he could pro- 
ceed under the latter portion of s. 435 in a case where some 


4 


Q) 3 W. R, Cr, Let., 21, 
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enquiry had been’made; and the letter referred to informed him 1872 
that he was in error in supposing that he could-not proceed es 
under: that section, because the words “ without enquiry” mean Tiie RETNO 
‘ without proper enquiry. We are not bound, by this Criminal” rensz, 
Letter; and, following the words of the law, we must hold that 

there has-been an enquiry in this case ; and it can hardly be said 

_ that the enquiry has not been a proper one. We, therefore, think 

that the order of the Judge ordering a further enquiry must be 

set aside. 


Grover, J.—I wish to add one word (whilst entirely concur- 
ring in the order to be passed), to guard myself against giving 
apy opinion as to the sufficiency or otherwise of the enquiry 
, made by the Deputy Magistrate. We have had the evidence 
before us, and the Judge, on the other hand, says that he consi- 
ders the enquiry not to have been a proper or sufficient one. I h ix! 
wish to avoid pledging myself to any opinion as to the sufficiency Pe 
of theenquiry. It is enough for the purposes of this case that 
there was an enquiry. : 


è Order quashed. ' 


Before Sir Richart Couch, Kt, Chief Justice, and Mr. Justice Ainslie. 


i In THE MATTER OF THE Permios or JIAT SAHU.* 1872 
Criminal Procedure Code (Act XXV of 1861), ss. 250 and 435—Re-trial by Ang. 17, 


a Magistrate-—Powers of a Court of Session—Remand. 


«Where a Magistrate had discharged an accused under s. 250 of the Crimi- 
nal Procedure Code, and afterwards the Sessions Judge having remanded the case 
for further, enquiry re-tried it and convicted the accused, the High Court, while 
holding that the Sessions Judge had no power to make’the'order of remand, upheld 
the conviction, 


Onm Jiat Sahu had been charged (under s. 405 of the Penal 
Code) before the Joint Magistrate of Sarun with having commit- 
ted criminal breach of trust with respect to a certain sum 
of money which had. been placed in- his custody by the com- 


* Miscellaneous Criminal Case, No. 158 of 1872, against an order of the Officiating 
Joint Magistrate of Sarun, dated the 9th October 1871, 
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plainant, who had taken shelter for the night in his shop. 
The Joint ‘Magistrate, after examining four witnesses for the 


rae Parion prosecution, including the complainant, discharged the accused 


OF JIAT Sanu. 


under s. 250 of the Criminal Procedure Code, holding that the 
evidence had not made out a primd facie case. On the motion of 
the complainant, the Sessions Judge, acting under s. 435 of the 
Criminal Procedure Code, remanded the case to the Joint Magis- 
trate to make a more searching enquiry. The Joint Magistrate, 
in pursuance of the orders of the Judge, took further evidence 
for the prosecution, drew up a charge, took evidence for the 
defence, and eventually convicted the accused. The Sessions 
Judge, on appeal, upheld the conviction. 

The High Court (Kemp and Glover, JJ.), on the application 
of the accused, sent for the record of the .case under s. 404 
of the Criminal Procedure Code. 


Mr. Sandel for the accused._S. 435 of the Criminal Proce- 
dure Code contemplates only two classes of cases in which the 
Sessions Court can interfere,—viz., cases triable ‘exclusively -by 
the Court of Session, or by the Magistrate of the‘district, and not 
cases in which other, Subordinate Courts have concurrent juris- 
diction with the two superior Courts, But a Subordinate 


. Magistrate of the first class has power to try Such a case as this, 


and, therefore, it does not come within the provisions of s. 435. 
If it be assumed that the present case is governed by s. 435, 
still the Court of Session had no authority in this case to 
remand it to the lower Court for further investigation, because 
the lower Court had discharged the accused after taking evi- 
dence for the prosecution, and it cannot therefore be said that 
the complaint was dismissed “ without enquiry.” In the case of 
dn the matter of the petition of H. P. Caspersz (1), the words 
“without enquiry,” in s. 435, were held to mean where no 
evidence whatever for the prosecution had been taken by the 
Magistrate before discharging an accused person; the order of 


„the Sessions Judge under s. 435 being, therefore, erroneous, the 


subsequent proceedings of the Joint Magistrate in pursuance of it 
3 7 


(1) Ante, p, 337, 


` 
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are void. [ArNsLIE, J.—The Magistrate has power, independ- _ 


ently of the order of the Sessions Judge, to revive the, prose- 
cution against an accused person discharged under s. 250.] 
No doubt, the Joint Magistrate has such power, but in the 
present case it is quite certain he acted in pursuance of the 
order of the Judge remanding the case. It is impossible to say 
that the Joint Magistrate would, of his own accord, have re- 
vived the prosecution in this case. It is discretionary with a 
Magistrate to revive a prosecution against an accused tho has 
been discharged under s. 250, and it cannot be said that, when 
a Court acts in obedience to the orders of a superior Court, it 
exercises its discretionary powers. 


Baboo Teraknath Sen for the complainant was not called 
upon. $ ; 


Coucu, C.J.—In this case, as the offence was one triable by 
a Subordinate Magistrate of the first class, the Sessions Judge 
had not power to make the order which he made, and the case 
coming up to us under 8. 404, we decide that that order was an 
erroneous one, and ought to be set aside; but it does not follow 
from this that the subsequent proceedings before the Magistrate 
ought to be set aside. If the order of the Sessions Judge was 
essential to the action of the Magistrate in again taking up the 
case, and trying the accused, of course, the order being set aside, 
the other proceedings would also be set aside. - But the Magis- 
trate, after he had discharged the accused under s. 250, had 
power, if circumstances appeared to him to require it, to take up 
the case again, and to re-try the accused. . He appears to have 
had before him on the second occasion some fresh evidence upon 
which he drew up a charge, and having heard the defence of 
the accused, convicted him, which he had power to do. In what- 
ever way the Magistrate was set in motion on the second occa- 
sion, there has been a proper conviction of the accused. The 
Magistrate might, and indeed ought to, have taken up the case 
again, and to have tried it as he has done. Therefore, I do not 
think that the-circumstance that he was led to enter upon the 
second enquiry and second trial by the Sessions Judge having 
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1872 made his order, is a ground for setting aside his proceedings and 
aTi une. ‘the conviction. If that were now to be done, it would be'the 
ru Petirion duty of the Magistrate, upon the facts with which he is now 


fee acquainted, to take up the casé and investigate it. It would not 
be proper that a person, who appears upon the evidence taken to 
have committed an offence, should go entirely free and- un- 
punished, because the Sessions Judge has ‘made this order 
erroneously. 

A decision of Kemp and Glover, JJ.,: dated the 28th 
of March 1872, in the case of In the matter of the peti- 
tion of H. P. Caspersz (1) has been read to us, but that decision 

is not in conflict with what we now decide. It set aside the 
order of the Sessions Judge; but nothing was said as to what 
the consequences of setting it aside would be, that question 
really not arising in the case. i ä 
Appeal dismissed. 


Before Mr, Justice Kemp and Mr. Justice Glover, i 
1872 IN THE MATTER OF THE Perrrion or THE GOVERNMEN T OF BENGAL, 
July 26. 
— Review of order in Criminal Case—Fraud—Forfeited Froperty— Criminal 
Procedure Code (Act XXV of 1861), ss. 184, 185—- Penal Code (Act XLV 
of 1860), s. 174. 


Where property of an absconding offender had been attached and declared to be 
at the disposal of Government under s. 184 of the Oriminal Procedure Code, and 
the offender was subsequently convicted under 8, 174 of the Penal Code, and such 
conviction was upheld on appeal, held, the High Court had no power to make any 
order with respect to such property. 

Where an order for the release of the property so attached had been obtained from 
the High Court on an ex-parte application, and on an incorrect statement of facts, 
the High Court, on the application of the Government, cancelled such order. 


THIs was a petition to the High Court (Kemp and E,Jack- 
son JJ.), on behalf of one Mir Sarwar Jan, who had been 
convicted of riot and murder by the Sessions Judge of Dacca, 
but had been acquitted on appeal to the High Court. The 
present application had reference to the proceedings of the 
Magistrate against the petitioner under ‘the provisions of s. 174 


* Miscellaneous Criminal Case, No. 134 of 1872. 


(1) Ante, p. 337. 
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of the Penal Code. The Magistrate found that the petitioner 1872 
intentionally omitted to attend his Court in person in obedience a ee 
to a proclamation which had been duly served on the premises tae Purrrion 
of the petitioner; and having intentionally omitted to attend GOVERNMENT 
in person before the Magistrate to answer the charge of riot ° eo 
and murder. The Magistrate sentenced the petitioner to the ` 
maximum punishment allowed for the offence,—namely, six 


months’ imprisonment and a fine of R.s 1,000. 
The judgment of the Court was delivered by 


Kemp, J. (who, after stating the facts as above, continued),— 
There are three grounds taken by the pleader for the petitioner, 
Baboo Durga Mohan Das, First, that as the offence of which the 
petitioner has been convicted was an offence committed before the 
Magistrate, who has convicted the petitioner under s. 174 of the 
Criminal Procedure Code, the Magistrate ought to have sent 
the petitioner to be tried by some other Court. The pleader 
called our attention to several rulings of this Court, one of 
which applies to the case before us,—namely, the case of Queen v. 
Chandra Sekhar Roy (1). The second ground taken is that 
there is no evidence that the petitioner intentionally omitted to 
attend the Magistrate’s Court. We have read the evidence of 
several witnesses who depose to-the due service of the procla- 
mation, and to the fact that the petitioner and all his family had 

- left the family dwelling-house, and reading that evidence, and 
looking to the surrounding circumstances of the case, we think 
that it cannot be said that the petitioner’s absence did not origi- 
nate in a desire to evade the process. We think it clear that he 
was intentionally evading process. The last ground taken is 
that the sentence, taking the whole of the circumstances into 
consideration, is excessive. We find that the petitioner was 
sentenced on the 26th July 1871, an that he remained in jail 
up to the Ist December 1871, when he was enlarged on bail 
according to the orders of this Court. Looking, therefore, 
to the time that he was in jail, and to the fact that he was 


(1) 5 B, L. By Cr, 100, 
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1872 acquitted of the original chargé of riot and murder, we direct 
Rel ae that he be released, setting aside the remaining portion of the 
tHe Perros sentence not yet expiréd. 


Govpsicnve On the 27th March 1872, Sarwar Jan, by his pleader, again 
applied to the High Court (Kemp and Glover, JJ.) for the 
restoration of his property which had been confiscated by the 
Magistrate. He stated in his petition that the Magistrate 
of Furreedpore had, before sentencing him under s. 174 of 
the Peral Code, confiscated all his moveable property under 
s. 184 of the Criminal Procedure Code; that, after the High 
Court had remitted the remainder of the sentence passed 
by the Magistrate, the accused applied to the Magistrate, 
under s. 185 of the Code of Criminal Procedure, praying 
to be restored to the possession of his confiscated property, 
as the same had been released by the High Court; but 
the Magistrate, being of opinion that the High Court had 
passed no specific orders regarding it, rejected the applica- 
tion ; that the accused next appealed to the Judge of Dacca, 
who directed the application to be made to the Additional Judge 
of Furreedpore, and that the latter officer, on being applied to, 
refused to interfere on the ground of want of authority, though 
he was of opinion that the High Court’s order included the 
release of any property attached by the Magistrate. The 
petitioner prayed that, as the High Court had already released 
him “from the unjust sentence passed by the Magistrate,” 
the Court would be further pleased to order the property 
confiscated to be released. 
On the same day the Court passed an order directing the 
Magistrate to “restore all the moveable property of the peti- 
tioner which may be under attachment.” 


Mr. Bell, the Legal Remembrancer, subsequently applied 
on behalf of the Government to the Court (Kemp and Glover, 
JJ.), objecting to the ‘order of the 27th March.. His prayer 
was thus worded :— 


“Your Lordships, without calling upon the Government to show 
cause against the said Mir Sarwar Jan’s application, directed the 
Magistrate to restore to the petitioner all the moveable property which was 
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wader attachment; that your petitioner submits that your Lordships’ order 1872 
‘did not refer to the property of the said Sarwar Jan which had been ae ae 
TTE F 
declared to be at the disposal of Government, but only to such portion wax Petition 


of the said Mir Sarwar Jaun’s property as was under attachment; reai 
but should your petitioner be in error in supposing that your Lordships’ °F BENGAL. 
order did not embrace the property which had been declared to be at 
the disposal of Government, your petitioner would solicit your Lord- 
ships to cancel your ex parte order of the 27th March, and allow your 


petitioner to be heard in the case.” : 

The Court (Kemp and Glover, JJ.) ordered a notice to 
be served on Mir Sarwar Jan to show cause why the order 
of the 27th March 1872 should not be cancelled. 








Mr. Bell for the Government.—The Court have not acquitted 
the accused of the offence under s. 174 of the Penal Code, of 
which .he was convicted, but have merely remitted the fine 
and the remainder of the term of imprisonment, holding that 
the conviction was proper. The property referred to by the 
‘accused in his petition of the 27th March, andin the order of 
-this Court of the same date, was not property which had been 
attached for the realization of the fine, but property which 
had been attached under s. 184 of the Criminal Procedure 
Code previous to the passing of the sentence, at the time when 
the proclamation was issued, calling upon him to appear and 
answer to a charge of riot and murder; it had also before the 
conviction of the accused been declared to be at the disposal of 
Government. The property can only be restored in the way 
indicated in s. 185 of the Code; but the conviction under 
s. 174 of the Penal Code having been upheld by this Court, 
.the accused cannot avail himself of the provisions of s. 185. 
` The property is at the disposal of Government, and this 
Court has no control overit. The order of the 27th March was 
passed, it would seem, in ignorance of the real facts of the 
case, and is one which clearly this Court had no jurisdiction 
to make, ; 


Baboo Durga Mohan Das for the accused.—There is no 


section of the Act under which the Government can ask for 
i 46 
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a review of the order of the 27th March. Queen v. Godai 
Rout (1) decides that there can be no review of an order of 
this Court in a criminal case. If the order be really without 
jurisdiction, it is void ab initio, and the Magistrate need not 
obey it. 

Mr. Bell in reply. f 

The judgment of the Court was delivered by 


Kemp, J.—In this-case Mr. Bell, the Legal Remembrancer, 
appeared on behalf of the Government of Bengal, and moved 
the Court to cancel an order passed on the 27th March 1872, 
on the ex parte petition of one Sarwar Jan. 

On the 8th July 1872, notice’ was issued to Sarwar Jan to 
appear in person or by pleader. 

It appears that Sarwar Jan was committed by the Magistrate 
of Furreedpore to the Sessions to take his trial on a charge of 
riot with murder. Sarwar Jan was convicted by the Sessions 
Judge, but, on appeal, was acquitted by this Court. 

Previous to the apprehension and commitment of Sarwar 
Jan, he had evaded process,—viz.,a warrant,—issued against him, 
and certain moveable property belonging to him, which had been 
attached, was declared to be at the disposal of the Government 
under s. 184 of the Code of Criminal Procedure. After the 
acquittal of Sarwar Jan by this Court, he was put on his trial 
under s. 174 of the Penal Code, and being convicted, was 
sentenced to imprisonment for a term of six months and a fine 
of Rs. 1,000, this being the maximum sentence which can be 
passed under that section. 

Sarwar Jan then petitioned this Court, and, on the 22nd 
December 1871, Kemp and E. Jackson, JJ., were of opinion 
“that it could not be said that Sarwar Jan’s absence did not 
originate in a desire to evade process;” but on the last ground 
of his petition, which contained a prayer for mitigation of 
punishment, those Judges held that although they confirmed the 
conviction, they were of opinion that, as Sarwar Jan had been 
then some months in jail, and had been acquitted of the graver 
charge of riot with murder, the remaining portion of the 

(1) B. L, R, Sup. Vol. 
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_ sentence ought to be remitted. Nothing was said as tothe 1872 


remission of the fine, but, doubtless, it was the intention of the _ INte ` 
ou MATTER OF 


Judges fo remit it. nue Perrrion 
Subsequently, on the 27th March 1872, Sarwar Jan presented Govi amies 
F DENGAL. 


a petition to this Court, praying that as ‘he “had been, as he 
states, “released by this Court from the unjust sentence passed 
by the Magistrate,” the Court would be pleased to direct the 
confiscated moveable property to be restored to him. On this 
petition we passed an order directing the Magistrate to “restore 
all the moveable property of the petitioner which may be under 
attachment. i 
_ Itis clear that the pleader who presented this petition did 
not place the true circumstances of the case before the Court; - 
no mention of the fact that the property in question’. had 
been declared to be at the disposal of the Government was 
made (1), the petitioner was also incorrect in stating that 
this Court had “released him from the unjust sentence passed 
by the Magistrate.” What the Court did, was to mitigate the 
sentence, although they upheld the conviction. 
- Jthas been argued by the pleader for Sarwar Jan that this 
Court is not competent to review its order, and the case of Queen 
v. Godai Rout (2) „was referred to. In that case it is laid down 
that a review of judgment will not lie from'a sentence or judg- 
ment pronounced by the High Court, or by a Division Bench of 
the High Court, on appeal. But in this case our order was 
passed without notice to the Magistrate‘or the Goverment of 
Bengal, and the facts of the case were, to say tkg least, not 
correctly stated. noe 

` Being, therefore, of opinion that the property which has been 
declared to be at the disposal of the Government of Bengal can 
only be restored to Sarwar Jan by that Government, and that 
our order of the 27th March 1872, which, though it refer’ in 
terms to the property under attachment, clearly contemplated 
the property in question, was based upon an error in law caused 
by a misrepresentation of facts, we cancel it. i 


Order cancelled. 


(1) See statement contained in petition, ante p. 344, (2) B, L, R Sup. Vol, 
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[PRIVY COUNCIL.} 


SYAD LUTF ALI KHAN (Prarntirr) v. MUSSA- 
MAT AFZALUNISSA BEGUM AND OTHERS (Derenp- 
ANTS). 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Limitation—Act XIV of 1859-—Agreement—Money had and received. 


A, B, and C being joint creditors of D, A and B received, in 1856, a payment on 
account in respect of their share in the debt. D having made defanlt in payment of 
the balance, separate suits were brought against him by 4, B, and C. The Court 
having held that the payment was a payment to all, A and B recovered more than 
their share, and C recovered less, A family suit for partition between A, B, and C was, 
in 1862, compromised, and it was agreed that all claims between the parties should 
be considered as settled, but it was agreed that if C should, out of an appeal brought 
by him against D, have any claim against A and B, that should be reserved. C's 
appeal was, in 1863, unsuccessful, and in 1864 he brought an action against A and 
B for his share of the money paid in 1856. Held, thot he was entitled to recover 
the amount which A and B had recovered against D in excess of their claim, and 
that the suit was not barred by the law of limitation. 


THis was an appeal from the decree of the High Court of 
Calcutta, dated the 30th June 1865, reversing the decision of 
the Judge of Patna on the ground that the suit was barred 
by the law of limitations. 

The appellant and respondents were members of the same 
family, being heirs of Syad Abdulla. The appellant was entitled 
to ten twenty-fourths, the respondents to fourteen twenty-fourths. 
Syad Abdulla was a creditor of the Raja of Durbungah, 
who, on an account stated with the heirs, was found in debt 
Rs, 3,34,812-14, for which sum, with interest, he executed a bond 
to the heirs, dated 21st July 1849. In December 1856, the. 
respondents received from the Raja two lakhs, and for that sum 
receipts were given by the respondents as entitled to fourteen 
twenty-fourths of the debt. In 1861, the appellant and the 


* Present Tae Riaut Hon’sra Sir James Conviie, LORD JUSTICE JAMES, LORD 
JUSTICE MELLISH, AND Sin Lawrence PEEL, 
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respondents ‘brought separate actions against the Durbungah 1871 

manager, there being four actions in all. The appellant in his §xanLorr 
en $ ‘ ui KHAN 

suit treated the two lakhs as paid on account of the fourteen dette 

twenty-fourths, and claimed for himself ten twenty-fourths of Arzavuyissa 

: : sag i GUM, 
the principal, which; with interest, amounted to Rs. 2,79,010-11-8. ` 
In each of the other suits, the amount claimed was calcu- 


lated thus :— , 
Rs, A. 
Amount of bond ee ses ve» 8,384,812 14 
Interest to date of payment of two lakhs ... 2,98,541 2 





Rs. 6,833,354 0 
Deduct 10-24ths aoe ie +» 2,638,897 8 
Rs. 3,69,456 ' 8 
Deduct paid on account... Sea .. 2,00,000 0 


Balance of principal... ene Rs. 1,69,456 8 


Which sum, with interest on that balance, the respondents claim- 
ed as their fourteen twenty-fourths. 

The four suits were heard together. The Durbungah manager 
contended that thé two lakhs must be deducted from the whole 
debt, and not from any particular share thereof. The Judge took 
the same view, in consequence of which the appellant recovered 
Rs. 25,530 less than the amount claimed by him, and the 
other sharers recovered Rs. 16,155 more than they claimed. 
The present appellant preferred an appeal to the High Court 
against the decision in his case. 

While that litigation was proceeding, suits were pending 
between the appellant and the respondents as to a partition of 
their estates ; and before the appeal by the appellant in his suit 
against the Durbungah manager was heard, a compromise of 
their family disputes was made by the appellant and respondents, 
which was carried out by deeds dated in November 1862, one of 
the clauses "being that all claims between the parties should 
be considered as settled. This clause was, however, followed by 

& Clause 11.—That, with regard to the claims involved in the appeal 
pending. before this Court in No, 456 of 1861, and arising out of a suit 
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brought by Syad Lutf Ali Khan against the Raja of Darbungah, it is 
hereby stipulated that this settlement and compromise have and shall 
have no connexion therewith ; that, if in future there arise in any way 
any kind of dispute in connexion with the claim involved in the above 
case between your petitioners (the respondents) and Syad Lutf Ali 
Khan, this compromise shall not bar such claims.” 

On the 14th December 1863, the High Court affirmed the 
decision of the Court below. 

On the 6th August 1864, the appellant brought the present 
suit against the respondents to recover his ten twenty-fourths 
of the two lakhs paid to them in December 1856, with interest 
from that date. The respondents contended that the suit was 
barred. by limitation, and that, by the deeds of compromise, all 
matters in difference were settled, and he could not claim a 
share of the two lakhs. 

The Judge considered that the clause reserving the rights of 
the appellant, in the event of his appeal being adverse to him, 
entitled him to sue for the actual amount he had been prevented 
recovering from the Durbungah estates,—that i is, Rs. 25, 530, and 
that the time of action accrued from the date of the decision of 
the appeal. 
` The High Court (Seton-Karr and Campbell, JJ.) held that 
the suit being for the share of the two lakhs, the claim was 
barred by the law of limitation. 


© Sir Roundell Palmer, Q. C., and Mr. Pontifex, for the appel- 
lant, contended that the deed of compromise having expressly 
reserved the appellant’s rights in the event of his appeal being 
unsuccessful, the time could not-begin to run until the decision 
of that appeal; and that, although the claim was stated as being 
for a share of the two lakhs, the clause in the compromise 
entitled the appellant to claim all the benefit which the respond- 


` ents had received from'that money having been received by 


them. 


Mr, Field, Q. C., and Mr. Doyne, forthe respondents, con- 
tended that the compromise was a settlement of all claims up to 


‘that ‘date; ‘that although the payment of the two lakhs was 
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known to have been made to the respondents, no mention of that 
was made, and the mere fact of an erroneous decree by the 
High Court, under which the appellant did not recover all he 
was entitled to, gave him-no claim against them, The appellant 
should have proceeded to set aside that decree if it was errone- 
ous. But if the suit was not barred by limitation, the appellant 
could not recover what he had lost, but if anything, only what 
the respondent had been paid in excess, viz., Rs. 16,155. The 
receipt of the two lakhs was not an improper receipt by the 
respondents. The frame.of the suit, however, would not entitle 
the appellant to recover even the Rs. 16,155; his claim was 
not for that sum, but for the share of the two lakhs, 

Their LoRDSHIPS gave the following judgment :— 

In this case their Lordships are of opinion that the decree 
of the High Court ought to be reversed, and the decree of the 
Zilla Judge maintained, with a variation which their Lordships 
will state. 

The circumstances of the case are these:—There was a very 
large bond-debt, and apparently, as far as the evidence in this 
suit goes, that debt was a debt payable to the shareholders, the 
heirs of a deceased banker, according to their shares in the 
estate. Out of that debt a sum of Rs. 2,00,000 was paid, and 
apparently was paid in respect, of some of the shares of the 
defendants, and not in respect of the share of the plaintiff, the 
present appellant. ` The sum of Rs, 2,00,000 having been thus 
paid, different shareholders were minded to bring - separate 
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actions against the debtor. for their shares respectively of the ' 
balance, in each action assuming that the Rs. 2,00,000 had been - 


paid in respect of the share. But the debtor contended that he 
was entitled to have the Rs. 2,00,000 appropriated in part reduction 
of the whole debt. The result in all those actions was that the 
Court decided that the Rs. 2,00,000 must (against the debtor) 
be appropriated to the whole debt, and in consequence of their 
holding that it must be so appropriated, they. cut down the 
claim of the appellant very considerably, and they enlarged 
the claims of.the respondents, and gave them a very consider- 
able benefit,—the result being that from that mode of dealing 


with the payment of the Rs, 2,00,000, the plaintiff lost Rs. 25,000 . 
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___3871___ of his share, and the defendants got, as they have admitted 
Syan Lore through all the proceedings, Rs. 16,000 more than they were 
Mosdanray entitled to from the common debtor. 

a LUNTESA That being so, the appellant filed his plaint, saying, in effect, 
“you received the Rs. 2,00,000, and it has been now decided 
that that Rs. 2,00,000 must be considered as being received 
on account of all of us, and must be so considered from the 
time when the Court so decided, and you must account to me 
for my full share of that sum.” In this case the Judge of 
the Zilla Court did not take that view, but took it as a debt 
arising out of the result of the suits, and he came to the con- 
clusion that the Rs. 25,000, which the plaintiff had lost as the 
result of the proceedings based upon the new view taken of the 
original payment, was the sum which the plaintiff was entitled 
to recover from ,his co-obligees. The defence of the statute of 
limitations was pleaded, and was overruled by the Zilla Judge; 
that defence of the statute of limitations was, however, sus- 
tained by the High Court; that defence would certainly not 
be applicable if the claim were based on, or arose out of, the 
result of the suits, and not out of the original payment. Their 
Lordships are of opinion that it did arise out of the result of 
the suits, and not out of the original payment which, as far as 
the appellant and respondents are concerned, was clearly a pay- 
ment made upon the footing that it was to be taken out of the 
share of the respondents ; and it was not till the respondents had 
got more than their share that they could be said to have 
received any money to the use of the appellant so as to give 
any ground of action, 





But the case does not stand merely upon that. There was a 
document which appears originally to have been very much 
relied upon by the defendants themselves—the respondents— 

` as a document excluding this claim. They said “there was a 
deed of compromise made, by which the claim of the appellant 
to any share of anything which we have actually received is 
barred.” On the other hand, the appellant’s contention, with 
reference to that deed, was that there was a particular clause 
in that deed (the llth clause of one deed, and the 10th of 
another similar deed), the effect of which he says is this:— 
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s There is an Sppe pending beiren me and the debtor, in 
which I am trying to get back what I can upon the footing 
that the decision of the Court is wrong about the two lakhs of 
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rupees; that being so, the compromise is not to affect that in Arzaroxissa 


any way whatever, and if any claim should arise out of the 
result of that appeal, any question upon that is reserved as 
between us.” The Zilla-Court was of opinion that that was 
the true effect and construction of the deed, and in that opinion 
their Lordships concur. . From that time, it appears*to their 
Lordships, there could be no question as to the Statute of Limit- 

ations, as the thing was, by contract between the parties, reserved 
"and kept open until the decision of that suit was arrived at, and 
very reasonably so, because, if the plaintiff had succeeded in that 
suit in getting the money from the debtor, of course he would 
have had no manner of claim whatever against the respondents, 
who were desirous that he should proceed with that claim, and 
should recover as much as possible from the other party, and not 
from them. Their Lordships are of opinion that the decision of 
the High Court that there was a bar under the Statute of Limit- 
ations was erroneous, 

But the Judge of the Zilla Court arrived at the conclusion 
that the plaintiff was entitled to recover the Rs. 25,000, that is 
to say, the sum which he lost. Their Lordships are of opinion 
that that is not the true measure of the liability of the respond- 
ents; that they were not obliged to indemnify him from the loss 
which arose from the mode in which the suits against the debtor 
were dealt with; but that, as they had received the Rs. 2,00,000, 
and afterwards, -by the result of the proceedings, they had 
received in’ respect of that same debt Rs. 16,000 more than 
they admitted themselves to be the full amount of their claim, 
and as part of the same mode of dealing with them, the 
Rs, 25,000 loss had been incurred by the plaintiff, their Lord- 
ships are of opinion that, upon every principle of equity, the 
Rs. 16,000 surplus so received was money had and received to 
the plaintiff’s use, and that his claim to that amount was one of 
the things which he was entitled to make under the deed of 
compromise. Their Lordships are of opinion that there is 
nothing in the contention that this claim was not specifically 
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1871 made by the plaint in this suit, The plaint clearly states the 
Syan Lore circumstances under which the claim of the plaintiff arises. He 
Musliman Cannot sustain his suit for the whole amount claimed, but there 

Arzatunissa is nothing in his claim for the larger amount which deprives him 
Bereum, F x 
of his right to recover the smaller amount, which, as the result 
of the facts pleaded and proved, their Lordships are of opinion 
is equitably due to him. It can only affect costs, and with those 
. the Zilla Judge has dealt on the footing that the plaintiff had 
failed fot the greater part of the claim. 

Their Lordships will, therefore, recommend to Her Majesty 
that the decree of the High Court should be reversed, and that 
the decision of the Zilla Judge should be affirmed with this 
variation that, instead of the sum of Rs. 25,530, the sum of 
Rs. 16,556-6-9 will be the sum inserted; to carry interest 
from the 21st September 1861 to the date of payment. 

The appellant will have the costs of the appeal here, but no 
costs are to be allowed of either party of the appeal in the 
High Court. The costs as originally given in the Zilla Court 


will remain. 
Appeal allowed. 


Agents for appellant: Messrs. J. H. and H. R. Henderson. 


Agent for respondents: Mr. Wilson. 
[APPELLATE CRIMINAL.] 


Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Ainslie. 


1872 In THE MATTER OF tHe Permios or MATHURANATH CHUCKER- 
April 27. BUTTY anp ornens.” 


Superintendence, power of, by High Court—24 § 25 Vict, c. 104—Adjourn- 
ment— Enquiry by Magistrate—Criminal Procedure Code (Act XXV of 
1861), ss. 224 & 404, 
Where a Magistrate had adjourned an enquiry for a canse not contemplated by 
\ s. 224 of the Criminal Procedure Code, the High Court, in exercise of the power 
of superintendence conferred by s. 15 of 24 & 25 Vict., ©. 104, sot aside the order of 
remand. 


* Criminal Miscellaneous Case, No. 43 of 1872, against the order of the Magistrate of 
Malda, dated the 26th of February 1872, 
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In this case aù application was made to the High Court by 
the petitioners, praying that an order of the Magistrate of Malda, 
dated the 26th February 1872, postponing the case in which 
they were defendants, might be set aside, and that the defendants 
might be discharged or brought to trial at once without any 
further adjournments. 

The facts of the case, as stated by the Counsel for the peti- 
tioners, and in an affidavit of one Mahanand Gangooly in support 
of the application, were as follows:—Iswar Chandra Roy, 
zemindar of Chanchul, died on or about the 8th October 1871, 
leaving two widows, Shideswari Chowdhraui, his first wife, and 
Bhuteswari Chowdhrani, his second wife. The Magistrate of 
Malda, on hearing of Iswar Chandra’s death, ordered Bhaga- 
bati Charan Chuckerbutty, a Police Sub-inepector, to enquire 
whether the deceased had left any will. In obedience to this 
order, Bhagabati Charan went to Chanchul on the 21st November 
1871, and reported that the deceased had executed an anumati- 
patra (a deed of adoption) long before his death, and had caused 
it to be registered in the Purneah Registry Office on the 4th 
January 1855; that the deceased had also submitted a petition 
to the Judge of Purneah, in which he informed the Judge of ihe 
-execution of the deed of adoption; and lastly that he had exe- 
cuted a will on the 18th Aswin 1277 B. S. (8rd October 1870), 
a few days before his death. The affidavit also stated that the 
Sub-inspector had reported that when the will was produced before 
him, one Ramkrishna Bhattacharjee, the brother of Bhuteswari 
Chowdhraui, the younger widow of the deceased, was present; 
that. along with his repòrt, the Sub-inspector sent in copies 
of all the three documents mentioned above for the perusal 
of the Magistrate; and that the Magistrate of Malda, while 
writing his final report, about bringing the estate left by the 
deceased under the Court of Wards, gave it as his opinion 
that the will was not a genuine document, and also made 
somé remarks as to there being no criminal prosecution in 
respect of the forgery of the will. This report is dated the 
18th April 1871. 

On the following day, Hira Lal Das, representing himself to 
be the kárpardáz (manager) of Bhuteswari, petitioned the Magis- 
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1872 _ trate of Malda, to enquire into the forgery of the will. .The 

INTHE Magistrate upon this, on the 21st April, took the deposition of 
MATTER OF . 

zaePermios Hira Lal Das, which was as follows :-—“ I am gomasta of Bhutes- 


Sars GAC wari Chowdhrani of Kurba. Shideswari Chowdhrani herself 
eae aig charged that she forged the will, through whom I cannot say. 
When the will was forged, the accused was not present himself. 
She instigated the forgery of the will. Many people say that 
Shideswari forged the will. If Gabinda Das of Bachamazi will . 
tell about it.” Upon this the Magistrate issued a summons against 
Gabinda Das, and ordered the Police to make enquiries, 

| In the meantime the Magistrate, on behalf of the Court of 
Wards, took possession of the estate left by the deceased from the 
hands of Shideswari Chowdhrani. The affidavit continued :— 
« And Iam informed and believe that, owing to treatment which 
the said Srimati Shideswari considered as extremely harsh and 
oppressive, she left Chanchul on the 20th June, and many of 
her principal servants also left Chanchul at the same time.” 
After the Police enquiry was completed, the Magistrate took 
the deposition of the inspector Mahim Chandra Ghose, who had 
made the enquiry, and who deposed as follows :— The evidence 
taken by me shows that the charges of forgery of a will for 
purposes of cheating is made out against the following per- 
sons :—Bharat Chandra Sirkar, Ramkrishna Achari, Rammohan 
Khansama, Ramkishor Sen, and Mathuranath Chuckerbutty. 
The' evidence will prove that they, on or about the 10th or 11th of 
Aghran 1277 B. S. (24th or 25th November 1870), at Chanchul, 
fabricated a document purporting.to be a will-executed by the 
late Baboo Iswar Chandra Roy of Chanchul on or about the 
3rd October 1870. This will is a forgery ; and those men in- 
t&ided to cheat the complainant Bhuteswari out of her half share 

‘in the property left by the late Iswar Chandra Roy, and to get 
possession of the whole estate. I apply for warrants against the 
above five accused, as I believe them to have absconded from 
this district. I searched for them, but they could not be found . 
near Chanchul.” : ; ý 

The Magistrate accordingly issued warrants. against Ram- 

_ Kishor. Sen, Mathuranath Chuckerbutty, Bharat Chandra 

Sirkar, Rammohan Khansama, and Ramkrishna Achari, 
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It- was stated inthe affidavit that'the defendants were'not 1872 
at Malda when the warrants were issued, they having left EE 
Malda as stated above; the Magistrate therefore issued a pro~ Tax Perron 
clamation for the defendants to appéar on the 10th December 1871 ; E OE 
and it the same time attached the properties, moveableand inmove- “*07TT™® 
„able, of all the defendants. The defendants Ramkishor, Mathu- - 
ranath, and Bharat Chandra, in the meantime surréndered 
themselves, and the case was fixed to come on on'‘the 3rd Janu- 
ary 1872. The Magistrate refused to admit them to bil: On 
the 3rd January, the Magistrate postponed the case to the 24th 
January, on the ground that he would not be able to remain 
in the station to complete the preliminary investigation, He 
further ordered summotises ‘to be issued against eight new wits 
nesses, without (it was stated) being at all satisfied that they 
were material witnesses. The case came on on the 24th Janus 
ary before a new Magistrate, who recorded the deposition of 
one Police inspector and of one Kailas’ Chandra Mookerjee; 
but did not take the depositions of the other witnesses who 
were present, The objection was taken before the Magistrate 
on behalf of the defendants that the preliminary investigation 

‘could not proceed, as the document was not forthcoming, and 
even the copy produced was not proved, The Magistrate upon 
this summoned: Bhagabati Charan Chuckerbutty to give evi- 
dence, and made that the ground of postponement, Again, 
before the ‘15th February, the Magistrate postponed the case 
to thé 26th February, on the ground that he would be in the 
Mofussil on the 15th. . . 

On the 26th February the case came on for hearing, and thé 
defendants were again represented by Counsel. The Magis- 
trate examined certain witnesses, among whom, were Hiralal: 

Das and Mukadacharan Mazumdar. 

Hiralal said :—* I knew the deceased Iswar Chandra Roy. I 
was a servant of his. I was ameen of the Bagmara Kothi, I was 
appointed to his service in 1276 B. S. (1869-70). He died on 
‘the 22nd Aswin 1277 (7th October 1870). I know the three 
defendants now in Court, Mathuranath Chuckerbutty, Ramkishor 
Sen, and Bharat Chandra Sirkar, I heard that Shideswari . 
Chowdhrani and Ramkishor Sen prepared a will, purporting to 
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___1872 þe the will of Iswar Chandra Roy; that will was a forgery. I 
zt, have never seen the said forged will. I learn that Iswar Chandra 
tux )xrrrioy Roy never made any will. I used to get Rs. 6 a month as salary 


or MATHURA- , A : k 
Ratt OUO: from Iswar Chandra Roy. He did not dismiss me. Rani Shi- 
i deswari dismissed me. I was dismissed from Aghran 1277 
(November 1870). I took service with Rani Bhuteswari from 
Baisakh 1278 (April 1871); and about ten days or-so after 
I took service with her, I brought the complaint in this case 
regardiħg the forgery of the will.” 
_ Mukadacharan Mazumdar said :—“ I know the three defend- 
ants, Ramkishor. Sen, Mathuranath Chuckerbutty, and Bharat 
Chandra Sirkar, now in Court. I did not see them forge pny 
will on the 9th or 10th Aghran 1277, I saw Ramkishor jen 
and Ram Tanu Das sitting in the veranda of the diwénkhána 
at Chanchul, and Bharat Chandra Sirkar, Mathuranath Chucker- 
butty, Ramkrishna Achari, and Dindayal Mazumdar, afterwards 
joined them in the diwánkhána. Rammohan Khansama after 
that shut the door, and told Biseswar Sing, jemadar, to watch, 
and not to let any one come, This was before evening. I then 
went away. I afterwards asked Jagadis Mazumdar, servant of 
Shideswari Rani, why they shut the door and kept watch? He 
said that some writing had been going on (what writing I did 
not know), and that one man was to watch, and that the estate 
would not come under the Court of Wards.” 

The evidence of the other witnesses was not important; two 
of them stated that they had heard that Iswar Chandra Roy 
had made a will before his death. -The others stated that they 
knew nothing about the case. 

The Magistrate then postponed the case to the 12th March in 
order to take the deposition of Bhagabati, and ordered a war- 
rant to issue against him, although the summons issued against 
him had not been served upon him, and put the accused under 
recognizancés. 

The Counsel who defended the accused ' protested against the 
postponement, and objected to the prosecution proceeding any 
further, as there was no evidence at all against any of the 

- prisoners, and the document said to have been forged was not 
produced. 


' 
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The affidavit also stated that every time the case came on for 
hearing, the defendants were obliged to take Counsel and a 
. vakeel from the High Court at a great cost. ` 

Upon the petition of the petitioners, an order had been issued 
by Bayley and Markby, JJ., that the prosecutor Hiralal Das 
should show cause why ‘the orders of the Magistrate of Malda, 
dated respectively the 3rd January, 15th February, and 26th 
February 1872, should not be quashed upon the grounds stated 
in the petition. 5 


Mr. Woodroffe for the petitioners, 


Mr. Fergusson for Hiralal Das. 
Baboo Jagadanand Mookerjee for the Government. 


Mr. Woodroffe. —The Magistrate was wrong in issuing war- 
rants against the petitioners under the circumstances of the 
case. It was wholly unwarranted and illegal to issue the war- 
rants and to refuse bail when the accused were arrested, when 
there was no evidence of a forgery having been committed. 
Before persons are arrested, there must be knowledge of the fact 
of an offence having been committed derived from legal testimony 
—In the matter of the Petition of Surendra Nath Roy (1) and 
In the matter of Mahesh Chandra Banerjee (2). [Coucn, C.J. 
—Here there was a formal complaint on oath.] In the case 
last cited, it is laid down that a Magistrate must ascertain the 
charge before issuing a warrant. Evidence must be evidence 
of an offence. It is no evidence where a witness says he knows 
nothing. The force of a warrant is exhausted when the pri- 
soners are brought before the Magistrate. Then the evidence 
must make out a reasonable case to justify further detention. 
These warrants must be set aside. 

The repeated adjournments were upon insufficient grounds, 
because, from the evidence already taken, there does not seem to 
be any reasonable prospect of better evidence being obtained. 


(1) 5 B. L. Ru 274, (2) 4 B. I. By Apps le 
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They were also made in contravention of s. 224 of the Criminal | 
Procedure Code, inasmuch as they were for.a longer period than 
fifteen daya. 


Baboo Jagadanand Mooherjee.—He ‘would not object to any 
application for expediting the Magistrate’s proceedings, or even 
for fixing a day for the trial. A Magistrate has the power’ to 
postpone-s case from time to time, from motives best known to 
himself. [Coucn, C.J.—A Magistrate cannot be allowed “to 


, go on postponing a case from time to time in an illegal manner, 


without notice being taken of his conduct. A Magistrate, 
being busy in the interior in his executive capacity, is not a-' 
reasonable cause for such repeated postponements.] The Court 


cannot interfere in such a case under s. 404 of the Criminal :' 


Procedure Code, as there is no error in a decision, because there 
is no decision yet. This Court has no jurisdiction in such a 
case— Queen v: Thomas Brae (1). The language of s. 404 is 
there said to be hardly applicable to a preliminary enquiry by 
a Magistrate. — 

The last drder adjourning the case to the 12th of March was 
in accordance with the law. It is too late now to object to the 


, other postponements by which the parties cannot be said to 


have béen in any way prejudiced. The evidence is not complete 
now, but other evidence may be forthcoming. [Arnsuin, J.— 


, The Magistrate in this case is also acting as Collector on behalf 


of the Court of Wards. Is it proper that he should be allowed 
to proceed in this manner, having an interest in the matter ?] 


Mr. Fergusson.—The case did not really come before the 
Magistrate until the 16th December 1871, when the accused 
surrendered themselves, Then it was postponed from the 8rd 
to the 24th of January, and then again to the 15th Febru- 
ary. I am not justifying the Magistrate’s proceedings as to 
these adjournments; on the contrary, I must admit that his way 
of proceeding in this case so far is a scandal upon the adminis- 
tration of justice. On the 26th of February, however, there 
was a witness, supposed- by the prosecution to be an important 


(1): 3 W. R., Cr., 64, at p. 67. 
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witness, absent, who had been served with a summons to appear. 1872 
The absence of such witness was a good ground for postponing IN THB 


MATTER OF 
the case, and it is in consequence of this last postponement that THe aaa 
. . . > oF ATHURA= 
the interference of this Court is invoked. NATH CHUG- 
i $ KERBUTTY. 


Mr. Woodroffe in reply. \ 
Coven, C.J.—(After stating briefly the facts of the case, 
and the purport of the petition, continued):—Néw, Mr. 
Woodroffe complained of the issuing of the warrant, and 
alleged that there was no evidence to justify its being issued. 
I think that we ought not to make any order now with respect 
to that. In the first place, the petition did not ask to have the 
warrant dealt with at all, nor did the order which was issued 
upon the petition direct cause to be shown with respect to the 
warrant. The warrant has long ago fulfilled all that it was 
required for, and it would be useless now to set it aside. In- 
deed, in the judgment of Phear, J., upon which Mr. Woodroffe 
strongly relied, it is stated that the force of a warrant of 
arrest is at an end when the prisoner is brought before the 
Magistrate. So also, with respect to the two .orders of remand 
dated the 3rd of January and the 15th of February,—they have 
come to an end; the petitioners have appeared in pursuance of 
them; and a further remand has been made; and the real ques- 
tion is whether the remand which was made on the 26th of Feb- 
ruary, by which the case was postponed until the 12th of March, 
and the petitioners were put under recognizances to appear on 
that day, ought to be allowed to stand. The power under 
which the order was made is contained in s. 224 of the Code of 
Criminal Procedure, which provides that “if, from the absence 
of a witness, or from any other reasonable cause, it shall be- 
come necessary or advisable to defer the examination, or 
further examination, of witnesses, it shall be lawful for the 
Magistrate, by a written order, from time to tine, to adjourn 
the enquiry, and to remand the. accused person for such time 
as shall be deemed reasonable, not exceeding fifteen days.” 
Mr. Woodroffe relied very strongly, as it appeared to me, 
on a passage of the judgment of Phear, J., in the case of 
48 
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1872 In the matter of the Petition of Surendra Nath Roy (1), in 
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which the learned Judge said that a Magistrate cannot lawfully > 


out sufficient grounds; and in the complete absence of evidence, 
here can be no grounds. It appeared to me at the time that 
Phear, J., was there contemplating acase where there was 
no evidence at all, and that his language must be read with .,. 
reference to such a case. On looking at the judgment, that s “ 
seems tobe so, because in a subsequent paragraph, he says ;—"- 
“ After the 2nd of November, the case changed. At that time ‘~~ 
evidence was produced before the Magistrate on which he 3 
could rightly, in the exercise of his judicial discretion, hold ` 
that the persons charged ought to be committed to’prison, 
either to await trial, or for safe custody, during the adjéurn- l 
ment of the enquiry.” And when we refer to the statement 
5 of what took place in the case from time to time, it appears that, -` 
on the 2nd of November, a witness was partly examined. ' It is l 
said “ that, on the 2nd of November, after the first portion of 
the evidence: of the said Nabin Roy was recorded, Mr. Munro 
directed that the witnesses who had then been sent by the Police 
should be kept in custody in Mr. Munro’s house.” It would 
therefore seem thaf Phear, J., was of opinion that, if a wit- 
ness haďd.bden even partly examined, the Magistrate would 
have power to remand; and the judgment does not support what 
it was quoted for by Mr. Woodroffe. 
We have, however, to consider what is the power which: is 
` conferred upon the Magistrate by s. 224. It is said that if, from 
' the absence of a witness, or from any other reasonable cause, it 
shall become necessary or advisable to defer the examination 
of witnesses, it shall be lawful for the Magistrate to adjourn the 
, enquiry. It appears to me, looking at the languageof-this section, 
that, if there is not a proper cause, a cause such’‘as is described, 
a Magistrate has not power to adjourn the enquiry; it is not 
lawful for him to do it. A Magistrate isnot at liberty, arbi- 
trarily, or for any reason which he may think sufficient,, to 
adjourn the enquiry; it is only to be in the cases men- 
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(1) 5 B. L. R., 275, at p. 291. 
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tioned, And although an improper adjournment of the enquiry 4 1872 
by a Magistrate, an adjournment on a ground which could not’ Is ue s 


be said to show that it was either necessary or advisable, Ane Perron 


might scarcely be said to be an error in the decision upon a ee Ca 
point of law, or to involve any question of law, and s. 404 of 
the Code of Criminal Procedure might possibly not enable this 
Court to interfere, we have, by the 15th section of the Act under 
‘ which the Court is established, a power of superintendence which . 
* enables us to deal with such a case, I think it emables us, 
‘where a Magistrate has adjourned an enquiry, when it was not 
“lawful for him to do so under s. 224, to set aside the order. 
‘Here „there was not the absence of a witness, or other reason- 
ableccause, which made it necessary or advisable to adjourn 
the enquiry. The witness whose absence appears to have been 
‘given asa reason for the adjournment was the inspector who 
made the report. Assuming that, if called, he would have 
deposed to all the facts stated in that report, it appears that all 
that-he could have proved would have been that the will was 
produced to him, and was afterwards returned; and that 
evidence being taken, there really would have been no, evidence 
to justify the detention of the parties upon a ‘charge of forgery 
of the will; it would really have been just the same as, if there 
had been no evidence whatever against them. i 

The case appears—and it seems to me it was admitted by 
the Government pleader, and also by Mr. Fergusson, who appear- 
ed for the prosecutor—to have been postponed in a manner 
which could hardly, even by them, be justified. There was not 
any evidence taken which could be made the foundation of a 
charge; and the Magistrate appears to have been influenced 
in the course, which he took by the expectation that, after some 
time and by dint of enquiry, some evidence might be obtained. 
But a Magistrate is not justified in keeping parties under 
recognizances in ‘the way in which he did on this occasion, pos- 
sibly from soon after the 5th of July, when the warrant was 
issued, but cer tainly, from the 3rd of January, the day first fixed 
for the hearing, until the 12th of March, with this charge 
hanging over them, and remanding them from time to time | 


in an illegal manner, the two previous remands having exceeded 
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1872 fifteen days. This is a case, I think, in which the Court may 
Intse well exercise its power of superintendence, and set aside the 
arm aa last order of remand; and it seems to me desirable that Magis- 
xara Cavo- trates should understand that the power conferred by s. 224 
‘ XERBOUTTY. 
is a power which is only to be exercised in cases which come 
really within the terms of that section. It is not a power 
conferred upon them to be exercised in an arbitrary manner, ' 
7 and not according to rule, but a power which they ought to be 
careful ia exercising. ' 
Therefore, the order which we shall make is tbat the Jast 
order of remand, that of the 26th February, will be annulled. 
The consequence of which will be that the petitioners will, not” 
be liable to appear in accordance with the recognizances which 
they gave. If evidence is afterwards discovered, which would 
justify the charge of forgery being brought against them, the 
: Magistrate is not precluded, by the order which we now make, 
from taking proceedings again. 


+ 


Order set aside. 
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Novation of Bond—Principal and Surety-——Evidence. 


B became surety under bond to Government for the treasurer of a Collectorate: 
The Collector yearly examined the accounts, and struck a balance which he certi- 
fied to be correct. B on each such occasion, executed a new bond, but the 
old bonds were not cancelled or given up. On subsequent enquiry, the treasurer 
was discovered to have embezzled moneys during each year. Held that, on such 
discoveries being made, B was still liable under the old bonds, there having been i 
no novation. 

Where the Courts below: had admitted evidence not properly admissible, the | 
a Judicial Committee examined the whole evidence, and being satisfied that there was, 
bea independent of that inadmissible evidence, sufficient to. justify the decision of those 
oaa, Courts, dismissed the appeal š 
* Present»—Tup Rianr Hon’stn Sir James W. Covip, Lorp Justice 

James, Lorn Justice Meiiisa, AND SiR LAWRENCE PEEL, 


tee 
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Tass was an appeal from the decision of the Sudder Court at 1872 
Agra, dated 24th January, affirming that of the Judge of Mata Baxsi 
Mirzapore. ñ Pa j 

The action was brought by the Government against the “MONT OF 

BENGAL, 
appellant as surety for one Srikrishna Chowbay, the treasurer 
of the Mirzapore Collectorate, on four surety bonds dated 
April 1841, February 1842, February 1845, and March 1846. 

At the end of each year, the Collector examined the accounts, 
and a balance was struck and signed by him; a certificate 
was also signed by him as to the correctness of the cash according 
to the accounts. The first balance and certificate were dated in 
December 1841, and the appellant afterwards executed a new 
bond in terms similar to those of the former one, and so he did, 
on each occasion of a certificate being given, but the old bonds 
were not taken back by him. In 1848, the Government found 
out that some embezzlements had taken place, and a searching 
investigation brought to light the fact that Srikrishna, in 1842, 
soon after his appointment, had, by false entries and transfers, ` 
caused it to appear that the cash balance was correct, while he had, 
during the whole tenure of his office, been appropriating ‘large 
sums. Upon this the Collector insisted upon the appellant making 
good the defalcations, and proceeded in a summary way to compel 
him to do so. The appellant being forced to pay, brought an 
action in the Supreme Court at Calcutta to recover the money so 
paid under duress, and recovered judgment against the Col- 
lector. In their judgment, the Supreme Court Judges pointed 
out that the only way in which the appellant could be made 
to pay was by an action on his surety engagement. The 
Government restored the money and brought the present 
suit on the bonds, the treasurer Srikrishna having in the meantime 
been prosecuted and convicted of the embezzlements. 

The defendant, at the hearing of the‘ case, contended 
that as, at the hearing of his case before the Supreme Court, 
the Judges considered that there had not been sufficient 


- evidence of the defalcations having been committed by Srikrishna 


to make the appellant answerable, that decision was a bar to the 
suit; that the defalcations were not in fact committed by 
Srikrishna, but by other employés; that he could not be held 
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1872 answerable for the losses incurred previous to the date of the 
Lata Bansut- last bond; and that if any loss had been sustained, it was in 
“ne consequence of neglect on the part of the Government officers 
pra a in investigating Srikrishna’s accounts, and allowing him control 
BENGAL. over the money in a way not contemplated by his surety. 

In the course of the trial the Judge allowed depositions taken 
and the result of enquiries made in the absence of the appellant, 
and.on-the criminal trial of Srikrishna, to be put in as evidence. 

The defendant put in as evidence a bill of discovery filed by 
him. in.. support of his suit in the Supreme Court with the . 
Collector’s answer setting out particulars of the defalcations. 
He also put in the evidence of Srikrishna before the Supreme ` 
Court denying the defalcations with which he was charged. 

The Judge decided in favour of the Government, and the 
Sudder Court, on appeal, affirmed the. Judge’s decision. 

The appellant then appealed to the Privy Council. 


Sir R. Palmer, Q.C.; and Mr. Leith for the appellant, con- - 
tended that the decisions were founded upon evidence clearly, 
jnadmissible; and that if the inadmissible evidence consisting of 
the depositions taken on the trial of Srikrishna and the investiga- 
tions made by the local authorities were rejected, there was no. 
evidence of any embezzlement on the part of Srikrishna, They 
proceeded at great length to analyse the evidence. They also 
contended that there was such gross neglect on the part of the 
Government authorities in checking the accounts, and leading 
the appellant, on his signing the new borids, to believe that the 
balances were found to be correct, that they could not proceed to 
recover any. losses sustained previous to the last bond; and that 
in fact each bond was.a new contract in substitution of the 
previous one. 


Mr. Forsyth, Q.C., and Mr. Merivale for the Government, 
went also in detail into the accounts; and while admitting that 
some evidence had been wrongly admitted, they contended that, 
independently of that evidence, there was sufficient evidence to. 
support the charges; and that, under Act II of 1855, s. 57, the 
judgment should be upheld, i 
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Their Lorpsures delivered the following judgment :— 1872 

This was an action brought on-the part of the Government of L414 Baxsnr- 
Bengal against Lala Banshidhar, who was a surety for the... Govers- 
treasurer of the Mirzapore Collectorate; and it was brought mewe or 
to recover a sum with interest of upwards of Rs. 60,000. 
The case on the part of the Government was. that, between 1843 
and 1848, the treasurer had been a party to the embezzlement 
of the sums'of money in question. Now the first defence that 
was relied upon was a defence in point of law. It appears that 
the surety bonds were three times renewed. The treasurer 
occupied that position for a period of eight years. The bonds 
were not renewed every year;-they were three times renewed, 
and in the other years the Government did not renew the bonds, 
but they made an inquiry into the sufficiency of the security. 
The first point that was argued on the part of the appellant 
was that, by the renewal of the bonds, each bond, as it was re- 
newed, was in fact a novation, so that no action could any longer 
be maintained upon the old bond, but it must be taken that, by 
. an examination of the accounts, the Government had satisfied 
themselves that no fraud or embezzlement had been committed 
up to that time; and that though they did not give up the old 
bond, yet, practically, the new bond was to be taken in lieu and 
satisfaction. of the old bond; so that the surety only- became. 
responsible for the deficiencies which ‘might take place subse- 
quently to the giving of the new bond. If that defence was 
correct, the consequence would be that there. would-be a de~- 
fence to all, except -any- deficiencies which might be proved subse- 
quently to the giving of the last bond.. Their Lordships are of 
opinion that that defence'cannot be maintained.- It rests entire- 
ly upon this, that we are to infer -that.each new bond was ‘given 
in substitution for the old one. The Sudder Court.says that in 
their judgment the new bond was given probably under a 
misapprehension of what was the proper construction of the 
orders of Government, which require that from time to time— 
in fact, annually—there should be .an examination into ‘the 
‘sufficiency of the securities. They seem to-have thought that 
made it‘necessary, or, at any ‘rate, desirable‘ that new bonds 
should be given; but, however that may be, the question simply 
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is—are we to infer that it was intended to discharge the old 
bond, if, after the giving of the new bond, a discovery was 
made, though unknown at the time, that frauds had been com- 
mitted during the time that the old bond was in existence ? 
If, indeed, the Government had known of the frauds, that 
would raise a totally diferent question, for then, of course, they 
ought to have warned the surety, and not allowed him to go on 
by giving a new bond, But that is not contended. Itis not 
suggested that until the year 1848, when the discovery was 
made by one of the parties in the office making a statement to 
the Government, the Government had any suspicion whatever 
that any frauds were going on. The old bonds were never 
given up. The surety did.not ask for the old bonds. There is 
nothing to show that he had any idea that he was discharged, 
or that he had a right to the old bonds: and their Lordships 
think that the explanation given by the High Court is the 
correct one; but whether it is correct or not, there is nothing to 
show that the Government intended to give up or abandon any 
claim that they had upon any of the bonds. Then it was argued 
that at any rate the Government having satisfied themselves, by 
their Collector and by the examination which they made of the 
accounts, that no fraud had been committed, and that the 
accounts were correct, the new bonds were given upon the faith 
of the accounts being correct, and that they are to be estopped 
from saying that the accounts were incorrect. There does not 
appear to their Lordships to be any ground for that argument. 
There must be such gross negligence as almost to amount to a 
participation in the fraud, before the fact of the Government 
examining into the accounts, and not discovering the frauds 
sooner could operate as a discharge. The object of having 
securities is that, if secret embezzlements take place, the Govern- 
ment may have a security upon which they can rely. 

Then with respect to the case itself. The mode in which the 
alleged frauds were committed is stated very clearly in the judg- 
ment of the Zilla Judge. He puts it in ‘this way :—“ The 
Government asserts that the embezzlement occurred in this 
way, viz.:—The treasurer received sums of money on account 
of revenue of villages, &c,, which he did not pay into the 
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Government treasury, or enter in his Hindi siáhá (1); but, in __ 1872 
connivance with the siáhá-navís (2) and others, entered in the 14m4 Baxsus- 
Persian siéhé as received by transfer, although there were no ee cna 
deposits on account of the said villages, &c., from which pay- HENT oF 
ments by transfer could be made, at the same time referring in 

the said siáhá, and also in the receipts he gave fof the said 

sums to orders issued for payment by transfer from bond fide 

deposits relating to other villages, &c., which payments again 

were made up from moneys paid into the Government treasury 

in advance on account of other villages, &c., which will be 

adverted to below. Banshidhar, in his answer, does not posi- 

tively deny that the sum sued for has not been embezzled, 

but he insists that Srikrishna never. received the items form- 

‘ing that sum, or they would be in his Hindi siéhé; and 

moreover, irséls (3) have not been adduced to show that the 

sums were sent to him to take charge of; and that, in short 

the Persian amla and tehsildars are the embezzlers, and, 

not Srikrishna. I consider that the statement of the Govern- 

ment proved as to the amount embezzled.” 


Now, that being the sort of charge that was made, it was 
strongly argued on the part of the appellant that it was proved 
only by inadmissible evidence; and, indeed, it is on account of 
this allegation that the charge was only supported by inadmis- 
sible evidence that their Lordships have been induced to hear 
this case at such considerable length as they have done; because, 
if it had been simply an ordinary case in which it was a pure 
question of fact, which both the Courts below had agreed on, it 
would have been governed by the ordinary rule that, unless it 
could be clearly shown that the Court below had made some 
plain mistake, the judgment ought to be affirmed. Now, itis alleged 
that they made a plain mistake in this way; that there was a 
great deal of inadmissible evidence, to which both the Courts 
below gave weight—not only evidence which was inadmissible 
by the law of England, but evidence which ought not, in fair- 
ness and justice, to be allowed to have any weight. 


That alleged improper evidence consisted principally of this :— 


(1) Account-book, ‘ (3) Lit. sending ; irsdi-nama, an invoice. 
(2) Accountant, 
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When the alleged frauds were in the first instance discovered, 


Lava Baxsnr- the first thing which was done was that the Collector went 


DA 
Turg GOVERN- 


MENT oF 
BENGAL. 


down to examine into the matter, and to examine everybody 
who could give any information upon the subject, to find out, 
what the truth of the matter really was, and he took a great 
number of depositions, and no doubt examined those persons 
from whom he thought he could get information privately, when 
neither Srikrishna nor Banshidhar were present. Now, certainly, 
if any Substantial reliance had been placed upon those deposi- 
tions—if this case could not be proved independently of them, 
their Lordships would have been disposed to think it would cer- 
tainly have been wrong to place any weight upon their evidence. 
If they were alive (and there is nothing to show that any of 
them, except Srikrishna himself were dead), they ought to have 
been called at the trial; and to rely upon an ex parte deposition 
of a witness who might have been called and cross-examined at 
the trial, would not be a practice that their Lordships would 
at all agree with, or think that any weight should ble given 
to. But, as respects Srikrishna himself, he was frequently 
examined; first he was examined by the Collector, and subse- 
quently he was examined by the Magistrate, and then after- 
wards he was tried and found guilty; and subsequently an 
action being brought (into the details of which it is unnecessary 
to go at present,) he was examined again, and then alleged that 
he was innocent. Now, their Lordships do not consider that his 
evidence ought necessarily to be entirely rejected ; it probably 
would not be satisfactory to support a case upon an admission 
made by him alone, ifthe other evidence was not sufficient to 
amount to strong evidence against him; but if there is strong 
evidence against him, then probably the examinations (at any 
rate the examinations before the Collector) might be referred to, 
for this purpose at least, namely, to see if he could give any satis- 
factory explanation of the charges which were made against him. 

Then, as respects those. depositions which their Lordships 
think inadmissible, they do not find, on carefully considering the 
judgments both of the Zilla Court and of the Sudder Court— 
certainly of the Sudder Court, and their Lordships are dis- 
posed to think of the Zilla Court also—that any reliance was 
placed upon them, and, therefore, they may be rejected. The 
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real question ‘is, therefore, first of all taking the evidence which 
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‘must be and everybody says is admissible, how does the matter bata Bansur- 


stand?. There are three things to be made out, that there was 
an embezzlement; that the sum embezzled amounted to the sum 
claimed ; and that Srikrishna, the treasurer, had a guilty know- 
ledge of, and was a party to those embezzlements. Now, was 
there an embezzlement of the amount claimed? Upon that ques- 
tion there really was no serious dispute in the Court below. Itis 
charged plainly in the plaint,—the answer does not in plain terms 
state that there was no embezzlement at all. On the contrary in 
the very first answer, the substantial defence is that, if there 
was an embezzlement, Srikrishna was not a party to it. But it 
did not rest there. All the voluminous documents with which the 
Government supported their case, the billof discovery having been 
filed previously, were open to examination on the part of the defend- 
ant. Then the accountants were called, and they stated what the 
result of all the documents was ; they stated that they did show 
a deficiency in the accounts to the amount claimed,—that is the 
only possible way in which a fraud of that kind can be proved, 
because it is quite impossible for the Court itself to go into every 
single item of the voluminous accounts. In this country it is 
the practice to call an accountant, who goes through the books ; 
he makes a summary of the accounts, and the other side are left 
to question them, and this case was conducted in that way. Now, 
the appellant appointed persons who were perfectly competent 
for their duty, he being himself a large and extensive banker, 
and they appear to have been clerks of his own who themselves 
went through these accounts, and after they went through them, 
they were asked did they want any more documents,—was there 
anything that the Government’ could produce which they 
required? They said there was. nothing more. They were 
examined, Their evidence has been read to their Lordships; and 
the result of that evidence is that an examination of all these 
documents tends to show that there was an embezzlement in these 
accounts to the amount stated. But they rest their defence upon 
this: they say these accounts do not make out that Stikrishna, 
the treasurer, was a party to the embezzlement. The result 
come to, from an examination of the accounts:as they allege, is 
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that they only show that the persons who kept the Persian 
accounts had been parties to the embezzlement, but that they do 
not show that the treasurer had been a party to it. 

The question, therefore, in their Lordships’ opinion is reduced 
to this. Is there ‘satisfactory evidence that Srikrishna, .the 
treasurer, was a party to these embezzlements ? And that also in 
a great measure resolves itself into this, is there satisfactory 
evidence that these sums in question were received in cash at the 
treasury at all? For if they were received in cash, then, accord- 
ing to the ordinary course of business, they were handed over 
to the treasurer himself; and, inasmuch as the Persian clerks 
never handled the money, it is impossible to see, if the money 
really was brought into the treasury, how, by any manipulation 
of the accounts, the Persian clerks, who had not got the money, 
could possibly carry out these frauds, or embezzle the Government 
money without the knowledge and assistance of ‘the treasurer. 

How then does the question stand as to the way in which the 
payments were made? ‘The actual practice was this:—The pay- 
ments were either made in money, or were made by transfer of 
deposits. When they were made in money from the village 
authorities, an authority to receive the money was procured to 
show that it was the intention of the person who had the money 
to pay in cash. He brought the money to the treasurer. The 
practice was that it was carried into the room where the treasurer 


‘was, and it is stated by some witness that somebody else was 


always there, with him, and there the money was paid over. 
There was a receipt, and there is produced a form of the receipt 


_’ fox such cash payment, and that formed his receipt. Then it is 


the duty of the treasurer to see that that amount of money is 
entered in the Hindi account, Then it is also taken to the 
Persian clerks, and they have to enter the receipt of the money 
in the Persian books, and then the receipt has also to be taken 
to some other clerks, who enters it in the dékhilé account-book, 


‘and then the receipt (whether before’ or afterwards does not 


clearly appear) is signed by the treasurer, and that,is given to 
the person who brought the money. Then it would appear that 
he takes it back to the village authorities, and in some cases the 
village authority also puts his name upon the receipt. 
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Now, when the money is paid by a transfer of deposits, then 1872 
it appears that these deposits either may be in the treasury M4 oo 
itself, having been previously paid in cash, or they may “be in one Govern- 
some-other treasury, as at Benares, where it may be more con- ara Oe 
venient to the landowner to make his payment. If that is the case, 
an order always has to be got from the Collector to authorize 
that transfer by way of deposit, and then that order appears 
to be brought to the office, and upon the authority of that order . 
. the transfer is made, Now there are many of these cages. The 
Court below divided them into three lists, and for the present 
reference will only be made to the first class, that is, where the 
receipts were actually given. Now in these cases, the forms 
of the receipts are set out; and ‘the first and the strongest 
evidence against the treasurer is this, that the receipts are 
given in a form which, on the face of it, appears to be exclu- 
sively applicable to a payment in money; and looking at the 
form of the receipt, it is impossible to say that it does not, 
upon the face of it, purport to be a receipt for money. There 
is a number, and in the first column there is the name of the 
mehal, and in the second column there is the name of the mél- 
guzér on whose behalf the payment is made. Then there is 
the. amount received, and the items in respect of which it is 
paid. Then there is the date upon which the money was 
deposited, which perfectly plainly means the date of the payment, 
which is the 30th of March 1844 upon this receipt which is 
now before us. Then there is ‘the name of the pérson through 
whom the money was deposited, which also perfectly plainly 
means the name of the person who brought the money to the’ 
treasury and paid it in; and then there is the date upon which 
the receipt was given, which is the 30th of March 1844, being 
the same date as that upon which the amount was paid. 
Now this is written out in Persian, and purports to be an 
acknowledgment of the receipt of cash. It is signed at the 
bottom by the treasurer himself, witha memorandum— . 
“Rs, 743 received by transfer by a perwanna No. 2669,” 
in the particular one to which we are referring. 

Now, there is perhaps some little difficulty, or, at least, their 
Lordships had some little difficulty in the course. of the argument, 
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1872 in discovering exactly what was the mode of givinga receipt when 
Lata ie the payment really was made by a transfer. Although there is 
rare Caving. PErBApS no direct evidence of what the form of it was when the 

aiar payment was made into the treasury by deposit, whether it was 

the treasury at Mirzapore, or the treasury at Benares, no doubt 
some receipt, acknowledging that payment, must have been given. 
‘ Several of the witnesses who were examined upon the part of the 
Government stated that no receipt at all was given when a 
deposit Was transferred, at the time when the transfer was made, . 

In the judgment of the Sudder Court, whick appears to have been 

taken principally from the allegations in the plaint, which are not 
certainly specifically, if at all, denied by the answers, it is 

stated that at some time or other, whether the practice was 

` first introduced by this particular treasurer, or whether it was 
introduced before, is not perfectly clear; but, at any rate upon 
many occasions, a receipt was given, but that alterations were | 

made in the form of it, as one would suppose would be the case, 

as otherwise it would represent what was positively untrue; and 

that it would contain a reference in the body of it, not merely 

after the signature at the end, to show that it was merely a 
receipt for a transfer, and that no money was paid at all at the 

time when it was given. Therefore the receipt forms the first 

evidence and very strong evidence against the treasurer. 

Then that is confirmed in a great variety of instances by 
evidence upon the part of the village authorities, the canun- 
goes, who say that, as respects those villages, they have no 
deposit accounts,—that it was the ordinary practice to pay in 
cash; that, secondly, confirms the statement that the payment 
was in cash. Then there is no entry of a receipt in cash in the 
Hindi siáhá, which would make it clear, and which in fact is 
not seriously denied, that, if it was paid in cash, beyond all 
question, the treasurer was a party to the embezzlement, ‘Then 
in the Persian sidhé they are entered upon the day upon which 
the payment was made, and it is very important to observe that 
they are entered as paid in cash. In examining the items, it is 
quite plain that in the body of the siéhd they are entered as 
paid in cash; but, of course, if they had been summed up in 
the abstract of the day’s proceedings as having been paid in - 
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eash, then the amount of cash in the Persian siáhá would have 1872 
differed from that in the Hindi siáhá, and then, when the Col- BALA BANSHI 
lector came to examine the books, the fraud would have been igi 
discovered directly. Therefore, though they are stated in the =r or 
. . . ` š BENGAL» 

body of the Persian siáhá as received in cash, yet in. the sum- 
ming up they are not summed up in the cash column, but they 
are summed up as a part of those sums which were received by 
transfer of deposit. We also find in these Persian siéhás that 
day, by day, not only is the ultimate balance signed by the 
treasurer, but the pages are also signed. It is said that he does 
not understand the Persian language, but there is no satisfac- 
tory evidence of this, and it is very improbable that the Persian 
clerks should have dared to go on day by day making those false 
entries which the treasurer could have discovered at any time. 

Then, besides that, there was another clerk, who kept a book 
of receipts, called the dékhilé account, in which nothing was 
entered, except payments in cash, and in which we ind these 
entries as being received in cash. Now, taking all that evidence 
of the payments being received in cash, are we to believe that 
the landowner or his agent who brought the money, the village 
authorities, the Persian clerks, the persons who kept the dá- 
khilé books (of whose guilt there is no evidence whatever) were 
all combined to cheat the treasurer, and that they should succeed 
during this long period of years in cheating the treasurer, 
though, at the very time they cheated him, they brought these 
documents day by day to him for his signature, thus giving 
him an opportunity of detecting them ? 

Moreover, if.one looks at the accounts kept at the time, it 
will be seen that there is no reference in them to the deposit 
accounts from which the sums embézzléd were fraudulently 
pretended to be taken. There is no reference to them in the 
Hindi siáhá, or the Persian siáhá, or in the déłhilá book. 
The only place, in which you find any reference to them is in’ 
- the receipts themselves in the hand-writing of the treasurer him- 
self, There you ‘find a reference to the alleged transfer, and 
that is not denied. It is admitted by the accountants, of the 
defendant that in reality these ‘transfers were all false and 
fictitious, beciuse in reality they were not transfers from the 
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accounts of the landowner who made the payments, but were 


in reality transfers from totally different accounts which had 
nothing to do with these particular receipts; but being after- 
wards, as it appears, made up in some other way, which itis not 
necessary to inquire into, the Courts below agreed in the belief ` 
that the money was really received in those cases, and their 


Lordships certainly do not see any ground at all for differing i 


from that opinion. 

This morning Mr. Forsyth has taken us through two selected- 
instances, and we have examined and traced these two cases all 
through, so as to enable us to see what was the effect of the entries; 
and that which has been stated has been proved in these cases. We 
have not thought it necessary to go beyond that; nor is it necessary 
to consider in detail whether there is sufficient evidence in those 


cases in which the entries are not produced, but only the copies: 
of the receipts,—their Lordships must consider them as copies- 


of the receipts ;—nor is it necessary to go into the detail of those 


_ cases where no receipts at all are produced, because it is quite 


clear that the whole of the frauds are upon one system from 


beginning to end; and when it is once shown and proved that’ 


there were'frauds to this amount, and how they were concocted 
and carried out, and when it is further shown clearly from 
certain instances that there is evidence, beyond all question, 
that the, treasurer was a party to them, the inference is very 
strong indeed that he was a party to all the frauds. It never 
could be believed that some of the frauds were committed with 
the knowledge of the treasurer, he receiving the money, and 
that the rest, of »the frauds were not practically committed in the 
same way. |, ae \ 

, Upon these grounds, therefore, their Lordships have come to 
‘the conclusion that the judgment of the Court below was right, 


_ and that‘it'was fully supported by the evidence, and hence they 


‘will reconimend to Her Majesty that this appeal should be 
dismissed with costs. 


l Appeal dismissed, 
Agent for appellant: Mr. Wilson, 


Agents for respondent: Messrs. Lawford and Waterhouse, 
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JATINDRA MOHAN TAGORE AND ANOTAER (DEFEND- P.O. 


ants) v. GANENDRA MOHAN TAGORE Feby 20, 29, ° 
(PLAINTIFF). í yon § 23, $ ' 
uly 5. 


GANENDRA MOHAN TAGORE (Puarntirr) v. JA- 
TINDRA MOHAN TAGORE AND ANOTHER (DEFEND- 
ANTS). 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Hindu Will— Deeds of Gifi—Construction, Rules for—Maintenance of Son— 
Trusts—Life-esiates——Estates tail. 


In construing transfers by gift among Hindus, a benignant construction is to be 
used, and the donor’s intention carried out, if ascertainable, to the extent and in the 
form which the law allows. Thus, if anestate be given by a Hindu to A without 
words of inheritance, it will, in the absence of a conflicting context, give an estate 
inheritable as the law directs; if to it be added an imperfect description of it as 
a gift of inheritance not excluding the inheritance imposed by law, an-estate of 
inheritance would pass; if a gift be in terms of an estate inheritable according to 
law, with superadded words restricting the power of ‘transfer which the law 
annexes to that estate, the restriction is to be rejected; if a gift betto “A and his heirs 
to be selected from a line other than that specified by law, and expressly , exclading 
the legal course of inheritance, the gift is only good ko far‘as cgubistent with 
the law—A would take a life-estate, and the other limitations would' fail. AU 
estates of inheritance created by gift or will, so far as they are inconsistent with the 
general law of inheritance, are void as such, and by Hindu law no person ean 
succeed as heir to estates described i in terms which in Englisli lawy would designate 
estates tail. ” eee 

In order to make a gift’ under a will good by Hindu law, the donee, except in the 

lease of an adopted child, ora child en ventre sa mère, must be a person jn existence . 
capable of taking at the time when the gift takes effect. A child adopted after 

* Present :—Tas Rieur Hon’ste Sie James W. Covite, Lond Jisto JAMES, 
Loro Justice Meiursn, Mr. Justiog Wires, Sir Monracun Sarr, Siz R. P. 
COLLIER, AND SIR Lawrence PEEL, e ` t., 
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Ae od ? 
a man’s death, in pursuance of a power given by him, is in contemplation of law 


begotten by that man. 


The law of wills among Hindus is analogous to the law of gifts; and even if 
wills are not universally to be regarded in all respects as gifts to take effect upon 
death, they are generally so to be regarded as to the property which they can trans- 
fer,and the persons to whom it can be’ transferred. A person capable of taking 
under a will must be such a person as could take a gift inter vivos, and therefore: 
must, either in fact or in contemplation of law, be in existence at the death of the 
testator. Sreemutty Soorjeemoney Dossee v. Denobondoo Mullick (1) distinguished. 

Trusts are not unknown’ to Hindu law ; they can be created for-carrying out stich 
intentiong as the law recognizes.. - 

There is no reason why a Hindu should not, by will, create an estate for life. 

‘Where the testator left his property to A for life with remainders, showing that 
A should have no more than a life-estate, but that the testafor wished to tie up the 
estate by provisions in tail, held, that A could not be declared entitled to more than 
a life-estate, 

Where a testator directed his property to go in a certain way on the ee failura or 
determination” of estates created by him, it was held that such words contemplated 
the fact of those estates beitig legal and -valid; and that as they ‘were illegal and 
invalid, no effect could-be given'to ‘the directions ‘as to the further devolution of 
the property. 

7 The will directed that, as to the personalty, the trustees were, aftér‘all arinnities and 
legacies had fallen in and been satisfied, to stand possessed of, and interested in, the 
corpus in trust absolutely for the person or persons entitled under the limitations in the 
will to the beneficial or absolute enjoyment of the real property, The High Court 
gave the tenant for life the surplus of the interest remaining in the hands of the 
trustees after payment of the legacies and annuities, but excluded him from any 
right to the subsequently accruing interest: held, that he was entitled to the interest: 
of the personalty after such falling in and satisfaction. | 

Where a son had received as a gift from his father property producing at the time 
Rs, 7,000 a year, their Lordships, without deciding whether a son could be deprived 
of maintenance; egusidered that he had received an adequate maintenance. 

All the existing partios interested in a will being before the Court, a decree can 
be made as to ‘the rights of all parties. Lady Langdale v. Briggs (2) distinguished. 


sos 


THESE were “cřoss-appeals from the decision of the High 
‘Court (Peacock, G. J., and Norman, J. ), dated 1st September 
1869, ‘Yeyersing ‘the decision of Phear, J., as to the construc- 
tion of the will of Prasanna Kumar Tagore. The will and the 
- judgments of the’three learned J udges are fully set out in the’ 
report of the case when before the High Court (3). 

‘The two, ‘tenants for life, Jatindra Mohan and Surendra 


N 4 


' 


(1) 9 Moo. I, A. 128. (2) 8 De G. M. & G, 391. (3) 4B, L. R., O. ©, 103. 
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Mohan, joined in appealing, and`a cross-appeal was preferred by 
the testator’ s son and ahi Ganentes Molin; 


Sir R. Palmer, Q c. M Cochrane with him), for Jatindra 
Mohan (1).—In Bengal a Hindu father has full power to leave 
his property as he chooses, disinheriting his, heirs, and even depriv- 
ing them-of maintenance, and this will has effectually disinherited 
Ganendra Mohan. There is no intestacy. A gift by will to two 
sons to the exclusion of the others has heen recognized— Desherel’s 
case (2); so has a gift to strangers—Doe d. Munnoo Loll v. 
Gopee Dutt (3);.8o,too a gift to the eldest son— The Nuddea 
ease (4).. The consent of sons is not required—Doe d.. Juggo- 
mohan Roy v. Sreemutty Neemoo Dossee (5); Sir E. Macnaghten’s 
Consideration, p. 318. Such a gift may cause the testator to 


lose the religious. benefits derived through a ‘son, but it is clear 


that he may make it, [Lorp Justice Mre.iisa.—Would 
not the son lose his right by becoming a Christian?] He would 
ipso facto. have been struck. out from right to inherit were it not 
that Act XXI of 1850 has prevented. the change of religion 
depriving a man of his estate, A Christian, however, could 
confer no spiritual benefits. The testamentary. power is not to 
be limited, save by positive law. _ The onus of proving such limi- 
tation lies on those who contend.that it exists. Regulation XI of 
1793 has a material bearing on. this, point: s.,2 recognizes the 
right of heirs where there is wo. will. [Sire J: Cotvite.—That 
only leaves the testamentary. power where it found it.| But it 
shows testamentary power may be exercised 80 as to make a sole 
heir. The Hindu law as it exists in Bengal is to be’ applied; 
see. 21 Geo. .3;.c. 70, s. 17;' Reg. III of 1793, s. 21; Reg. 

IV of 1793, s.,.15. There is no Hiidy. law against 
perpetuities,; A -Hindu may tie up his propetty—'Sonatun 
Bysach v., Juggutsoondree Dossee (6); and Gober, dhun Bysack v. 
Shamchand, Bysack (I), | which is referred“ ‘to! by ‘Chiet 


` 
ay ® 


(1) Their Lordships ‘declined to hear (3) Mort., ‘80. 3 i , 
more ihan one Counsel for each of the (4) 1 Sel. Rep., 2. - Se 
appellants, Jatindra Mohan and Suren- (5) Mort., 90. z 
dra Mohan, > (6) 8 Moo. I. A., 66, ary, 


(2) Bast’s Notes of Cases, No. 224a. (7) Bourke, 262, | ~ 
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Justice in his judgment in Kumara Asima Krishna Deb v. 

Kumara Kumara Krishna Deb (1). ' 
The testator says the Hindu law is to guide. the ao, 

and he wishes to make as strict a'settlement as he can. If he 


cannot make a settlement with all the limitations, the will 


should be construed, so as to recognize them as much as possible. 
There is a perfectly good succession of life-estates—-Jordan v. 
Adams (2). The will must be construed as a species of exe- 
cutory *trust-—Carter v. Barnardiston (3) and Mackworth v. 
Hinzman (4). 

The Chief Justice has by his decision set aside a large class 


of cases. It seems to have been assumed that there can be no 


gift to a person not iz esse at the testator’s death; apparently on 


. the ground that acceptance is necessary to complete a gift. But 
v the Hindu law, differing in that respect from the Mahomedan 


law, requires nothing of the sort. The meaning of the passage 
in the Dayabhaga, ch. I, ss. 21 and 22, has been misunderstood i 

actual acceptance is not required—Rajah Suraneni Venkata 
Gopala Narasimha Row Bahadoor v. Rajah Suraneni Lakshma 
Venkama Row (5); Shibchunder Ghose v. Russich Chunder 
Neoghy (6). An unborn son may be adopted—Soonder Koo- 
maree Debbeea v. Gudadhur Pershad Tewarree (7). There 
may be a good gift to an idiot—Baboo Kooldebnarain Shahee v. 
Mussamut Wooma Coomaree (8). Successive adoptions may 
take place after the testator’s death; Macnaghten’s Principles, 
pp. 83, 84. As to the power to adopt being exercised long after 
the death of the husband, see Bamun Das Mooherjee v. Musst. 
Tarnee (9). The. decision of the High Court is wholly incon- 
sistent with the principles laid down in Sreemutty Soorjeemoney 
Dossee v. Denobundoo Mullick(10). In the second report of that 
case their Lordships said that there is nothing contrary to Hindu 
law in allowing a testator to give property upon an event which 
js to happen, if at all, immediately on the close of a life in 


(1) 2B. LR, O. C., 32. (7) 7 Moo. I. A., 54, 

(2) 9 C. B., N. S., 483, (8) 1 Marsh., 857. 

(3) 1 P. Wms., 505, (9) S. D. A., 1850, p. 533; 7 Moo, L 
(4) 2 Keen, 658. : A. 169, 

(5) 18 Moo, I. A., 113, (10) 6 Moo, I. A., 526; 9 Id, 123, 


(6) Fult, Rep, 36, 
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being (1). [Lord Justice Jamus.—That does not show that 1872 

a devise to an unborn son is good.] Sonatun Bysach v. Juggut- Jaton 
soondree Dossee (2) and Goberdhun Bysackh v. Shamehand Tacors 
Bysack (3) show that the power of alienation may be takem GANENDRA 
away. The cases of Mussamut Bhoobun Moyee Debia v. Ram ROAN. 
. Kishore Acharj Chowdry (4) and : Baboo Beer Pertab Sahee gsxuxpra 


v. Maharaja Rajender Pertab Sahee (5) were also referred to, Moman 


The Chief Justice says, the testator had no power to create Jamxona - 
estates in tail; but is thisso? The law of primogeniture is not sioman 
alien to Hindu law, but it is said because the testator has made 
a bad condition of defeasance, therefore the estate given is void. 

But it is not so in English law. Why should not the infant 
represented by Mr. Forsyth'take? He. was born in the lifetime 
of the testator, and takes an estate of inheritance in tail. 

‘ Postponing the payment of the legacies for the convenience of% ’ 
. the estate does not postpone the vesting—see Roper on Legacies, | 
(fourth edition), p. 573; Jarman on Wills (third edition), p. 792; 
In re Harts Trusts (6). On the subject of vesting, the learned 
Counsel referred to Fearne on Contingent Remainders, p. 121, 
Bacon v. Procter (7), Bateman y. Hotchhin (8), and Jones v. 
Mackilwain (9); he also laid great stress upon the case of 
Humberston v. Humberston (10), and he commented at length on 
the cases referred to by the Chief Justice. 


Mr. Forsyth, Q. C. (Mr. Leith, Mr. Doyne, and Mr. Mortimer 
with him), for Surendra Mohan Tagore, in addition to the cases 
already cited, referred to Rewun Persad v. Mussamut Radha‘ 
Beeby (11); Elberling on Inheritance, s. 295; Macnaghten’s 
Principles, p. 2; ‘Thellusson’s cise (12); Dayabagha, ch. I, 
ss. 18,19; Menu’s Institutes, ch. IX, s. 185 ;, the Indian Suc. 
cession Act, s. 101. 


(1) 9 Moo. I. A., 135. (7) Tum-& Russ., 31. 


(2) 8 Id., 66. (8) 10 Beav., 426. 

(3) Bourke, 282. (9) 1 Russ., 220. 

(4) 10 Moo. I A., 279. _ (10) 1 P. Wms, 332. 
(5) 12 Id, 1. % (11) 4 Moo, I, As 137. 


(6) 3DeG. & J., 195. (12)'4 Ves, 227. 
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1872 - Mr. Joshua Williams, Q. C., and Mr. J. D. Bell ‘for. Qa- 

l Javora nendra Mohan Tagore.—The technicalities of English law must 
_ Tacors be thrown aside, and the English notions of legal and equitable 
Gavexpra estates forgotten. Looking at the will without the aid, of 
Tacore, English law, trusts according to Hindu law are merely provi- 
Ganexpra, sions for management, not carrying any estate; and where the 
Moran management is given in a specific way, as here, to four. persons, 

. Jarizpra ANd one does not accept, the provision fails, and the heir-at-law 
piona is entitled to manage. This was the old law in England before 
21 H. VIII, c. 4, and is soin Scotland—Bell’s Principles, s. 1993. 

In Bengal, property and the right of alienation go together, but 
‘mo case can be cited for the total disinheriting of a son. , It is 
argued that free alienation is allowed by Hindu law, while at 
the same time it is contended that a will preventing alienation 
is good. He referred to Mr. Montriou’s Cases of Hindu Law, 
p. 594, as to the different schools of Hindu law, and to Mr. 
Mayne’s Village Communities. A Hindu can only give an 
absolute gift by will. There cannot be a Jife-estate in a chattel in 
English law. A gift by a Hindu to an unborn child is void ; 
no instance of such a gift'has been cited, and the vast learning 
and experience of the Counsel for the appellants have been 
unable to discover one. There must be a sentient being to 
accept—Dayabhaga, ch. I, ss. 21 and 22; and the note by 
Srikrishna. Kalidas Das v. Krishna Chandra Das (1) shows 
that a blind man cannot take as heir; and if the estate be once 
vested in another, it cannot be divested in favor of the blind 
man’s son. An estate cannot remain in abeyance in favor of 
an heir not conceived at the time of the death. An attempt 
has been made to show that in case of adoption, one not in being 
at the death has succeeded, but that isa very different case. 
A. son adopted must be so adopted by leave of the husband, 
and he is in fact a posthumous son. It is important to look’ at 
the Roman law. Mr. Sandars speaks of that law doing what 
in fact the Hindu law does; it constitutes a: persona (2).- 
The persona must not be uncertain ; the posthumous child of a 


1 


a 


(1) 2 B. L. R., F. B., 103. 
(2) Sandars’ Inst, of Just, Intro., pp. 36, 37, and p. 281, et seq. 
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stranger born after,the donor’s death, could not take. As the 
Chief Justice has quoted from: Williams on Real Property, p. 242 
(ninth edition), it may be allowable’ to refer to a passage there at 
p. 253; and to ask if it is advisable to introduce into Hindu law 
the cumbersome doctrine of- uses. The case of Sreemutty Soor- 
jeemoney Dossee v. Denobundoo Mullick (1) has been referred to. 
[Siz L. Peet.—There the parties were all alive, and it was 
merely a question of survivorship.| The cases of Kumara 
Asima Krishna Deb v. Kumara Kumara Krishna *Deb (2) 
and S. M. Krishnaramani Dasi v. Ananda Krishna Bose (3) 
are important. The case of Sonatun Bysack v, Juggutsoondree 
Dossee (4) has been relied upon; but there the bequest was 
in favor of an idol; the family was governed by the Mitakshara 
law; and the decision was that it was a gift to the four sons 
and their offspring in the male line, so long as the property 
remained joint, they supporting the idol; but there the property 
being ancestral was inalienable. The case of Rewun Persad 
Mussamut Radha Beeby (5) was a case of contract, and not of 
a purè will. f 

` By the'cross-appeal we claim the whole fee-simple. All the 
gifts are void. When all is done which is pointed out by the 
will (and that may be 100 years hence), the first donee is to 
take a life-estate, _The:will says :—“ I give and devise (subject 
always to the devise to [the trustees] ) all, .&c.,'to and for the 
following uses,” which means these are the persons to whom I 
intend at some ‘future. time the property shall'be conveyed. I 
intend ‘the property ‘to remain in the trustees, and out of the 
income; debts, &c:; are to be paid, and then, perhaps 100 years 
lence, there’ is to be coriveyance first to Jatindra Mohan for life. 
The whole ’will is teconcileable only on’ one theory, viz., that, 
savé the legacies immediately payable, nothing is’to be paid out 
of the corpus, ‘but-everything is to come out of the income. 
Accérding to’ Hindu law, there can be no such thing as a 
remainder dependent upon a previous limitation. Perpetuities 


(1) 9 Moo. I. A., 123. (4) 8 Moo. I. A., 66. 
(2) 2 B. I. R., O. Cy 11 (5) 4 Id., 137. 
(3) 4 Id,, 231. 
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are repugnant to Hindu law. As to trusts, the legal estate is a 
JATINDRA 


fiction of English law. There cannot be in Hindu law a legal; 


‘ae : . e % 
as contradistinguished from'an equitable or beneficial, estate— ’ 


S. M. Krishnaramani Dasi v, Ananda Krishna Bose (1) A 
gift in trust for another is void as repugnant to Hindu law. 
This will is an audacious attempt to break through the Hindu 
law, and impose the technicalities of English law. The testator 
seeks to create what is equivalent to a trust for accumulation; see 
1 Jarman on Wills (third edition), p. 254. Jatindra Mohan took 


no vested estate at the testator’s death; he takes an uncertain . 


interest, and therefore the life-estate is invalid. The cases cited 
by the Judges of the High Court were also commented on ‘at 
length, and it was contended that the decree ought to be com- 
plete and final, and that Lady Langdale v. Briggs (2) was 
applicable. : Da - 3 


Mr. Cochrane, in the absence of Sir R. Palmer, claimed the 
right of reply. Their Lordships, however, thought that Mr. 
Forsyth was entitled to reply, a3 in strictness they could only 
hear one Counsel; but as Mr. Cochrane desired to bring several 


other cases to their Lordships’ notice, they Permitted him to. ` 


follow Mr. Forsyth. 


Mr. Forsyth accordingly replied and commented Japon tht | 


authorities cited by the other side. w 


Mr. Cochrane contended that there was no intestacy whatever 
either as to the personal or real estate; that the son had been 
disinherited, and there was no constructive trust for him; that 
the Court below fell into the mistake of supposing that a legacy 
after payment of debts was contingent ór void on the ground 
of uncertainty; that the life-interest given in the personalty was 
followed up by a gift of the corpus, on the legacies and annuities 
being paid; that the Court below was misled by a loose dictum 


of Lord Hardwicke in Bagshaw v. Spencer (3); that the real. 


estate was vested in the trustees for the benefit of the parties 
in the will, the plaintiff being clearly disinherited. He cited 


(1) 4 B. L. RB, O. C., 231. © (8) 1 Ves, 142 
(2) 8 De G. M. & G, 391. , 


A- 
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Veerapermall Pillay v. Narrain Pillay (1), Anonymous case (2), 1872 
Mussamut Solukhna v. Ramdolal Pande (3), Hophins v. Hop- JATINDRA 


' kins (4), Maundy v. Maundy (5),-Challenger v. Sheppard (6), Tagore 
Knight v. Selby (7), Moore v. -Cleghorn (8), Smith v. Smith (9), Gaxnxora 


Hughes v. Evans (10), and Doe v, Garrod (11). aenak. 
Their Lordships reserved judgment in order to allow Suren- Gaxexpra 


dra Mohan Tagore to be heard in the event of his electing to plows® 


appear by Counsel at the bar. Of this, however, he did not 5... ona 
avail himself, . Monax 
TAGORE, 
WiLLEs, J., now delivered the judgment of their Lordships 
as follows :— 
These were consolidated cross-appeals from a decree of the 
High Court of Judicature in Bengal (appellate side), disposing 
of numerous questions touching the right of succession to valu- 
abel property, partly ancestral and partly acquired, of the 
late Hon’ble Prasanna Kumar Tagore, a Hindu inhabitant of .- 
Calcutta, who died on the 30th of August 1868, leaving his 
‘only son, the plaintiff, and two widow daughters, with six 
grandchildren, the children of daughters, him surviving. 
The defendants are three of the trustees and executors under 
the will of Prasanna Kumar, dated the 10th of October 1862, 
together with the persons in existence who claim a beneficial 
+ interest under the will, other than legacies and annuities (which are 
“tot disputed). The trustees and executors are Upendra Mohan 
Tagore, Jatindra Mohan Tagore, and Durga Prasad Mookerjee. 
Jatindra Mohan Tagore is named as the first tenant for life, and 
he had, and has, noson. The defendant Surendra Mohan Tagore 
(named in the will Susendra Mohan Tagore) is also named as 
tenant for life. The defendant Promoth Kumar Tagore (a minor) 
is the son of Surendra Mohan Tagore, and was born in the 
lifetime of the testator. He is described as tenant for life. 
The remaining defendant, Suttendra Mohan Tagore (a minor), 
is the grandson of Lalit Mohan Tagore, who was dead at the 


“(1) 1 Notes of Mad. Oas., 78. (7) 3 M. & G., 92. 
(2) East’s Notes, 2 Morl., 10. (8) 12 Jur., 591. 

(8) 1 Sel. Rep., 324. (9) 2 Jur, N. S., 967. 
(4) 1 Atk., 589. * (10) 18 Sim., 496. 

(5) 2 Str., 1020. (11) 2 B. & Ad, 87. 
(6) 8 T. R 597. 
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date of the will, He was born in the lifetime of the testator. 


“Jarinpea His father and grandfather died before the testator. If the 
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will be valid, he is entitled to an estate in tail male. It does 
not appear that any other person beneficially interested is in 
existence. The fourth trustee has not acted, though he does 
not appear to have renounced. No question as to parties has 
been raised, except asto the alleged want of any description 
of the capacity in which Jatindra Mohan Tagore has been sued. 
This laéter point was not argued before their Lordships, and 
they see no reason for doubting that the High Court rightly 
overruled it. 
The will provided for the testator’s daughters and grandchil- 
dren, but made no provision for the plaintiff, stating that he 
had been already provided for in the testator’s lifetime. That 
provision was made by nuptial gift on the occasion of the 
plaintiffs marriage in the year 1843, when there was settled 
upon him absolutely, by his father, a zemindari, which then 


' fetched Rs. 7,000 per annum, and the present value of which 


the plaintiff does not state. Upon the death of the plaintiff’s 
first wife, his father also paid him the value of her jewels, to 
which he laid claim. ‘The explanation of the exclusion of the 
plaintiff from any further provision by this will is supplied by the 
fact that he had become a Christian in the year 1851. No pro- 
ceedings of exclusion or degradation had, however, followed or 
been attempted. Nor does any such question arise as was dis- 
cussed in Abraham v. Abraham (1) as to the law applicable to 
the convert’s own property, or as to the personal relations of 
him and his family. The Act XXI of 1850 appears to their 
Lordships to be conclusive to show that this change of religion 
‘does not affect the plaintiff’s right of inheritance or suit. 

As the present litigation turns upon the validity of the will, 
it will be convenient to state its effect, citing in terms those 
parts of it which call for interpretation. It was in the English 
language. 

After reciting that the testator had acquired in severalty 
large estates, both real and personal, partly ancestral, but for 


(1) 9 Moo. I. A, 195. 
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the most part by his personal industry, and that the testator had 1872 


‘already made such provision for his son Ganendra Mohan Tagore J4typna 


(the plaintiff) as he considered sufficient, and that Ganendra Tagous 


Mohan Tagore would “ take nothing whatever under the will,” Ganexpna 
í $ Monay 
it purports to give all the testator’s property to four trustees, of Tacore, 


whom Jatindra Mohan Tagore was one, “ their heirs, executors, Gavespra 


. : . Mous 
administrators, representatives, and assigns,” upon trust. Taaoi 
As to the personalty (except jewels, &c., in the personal use jyqiepra 


. F H MH “tha Monan 
of members of his family, and such jewels, &o., as “thé person moan, 


or persons for the time being beneficially interested in the real 
estate or income, or surplus income thereof, shall wish to retain 
for his and their own use”), to pay funeral expenses, debts, and 
ordinary legacies within a year after his death, and to sell and 
to convert the rest into money, and securities, and invest the 
proceeds in the name of the trustees, with power to change the 
securities ; 

To pay annuities afterwards given (except Rs. 1,000 
a month afterwards given for worship) and legacies payable 
after the investment: and g 

“ After payment of such annuities and legacies do and shall pay the surplus 
unexpended of the said interest, dividends, and annual proceeds unto the per- 
son or persons who for the time being shall, under the limitations and direc- 
tions hereinafter contained and expressed, be entitled to the beneficial enjoy- 
ment of my real property, or of the rents and profits or surplus rents and 
profits thereof; and so soon as all of the said annuities and legacies shall have 
fallen in and been fully paid and satisfied, do and shall stand possessed of and 
interested in the said trust moneys, and securities, and the interest, dividends, 
and annual proceeds thereof, in trust absolutely, for the person or persons 
entitled, under the limitations and directions hereinafter contained and 
expressed to the beneficial or absolute enjoyment of my said real property :” 

And as to “realty or immoveable property,” or of the nature 
of realty, to apply the profits in aid of the income of the per- 
sonalty in payment of debts, legacies, and annuities :” 

To pay Rs. 1,000 a month for the worship of idols: 

‘And the residue “to the person or persons” for the time 
being entitled to the beneficial enjoyment of the real estate under 
the subsequent directions of the will “for the absolute use of 
such person or persons respectiyely,” and the will desires that 
the “ trustees or trustee shall hold the said real estate gener- 
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ally for the use and benefit of such last mentioned person or 
persons for the time being, so far as is consistent with the trusts 
and provisions” of the will; that, after payment of expenses of 
management, the person or persons for the time being entitled 
to the beneficial enjoyment of the real property, or of the 
income or surplus thereof, should receive Rs. 2,500 a month, 
and that.the legacies and annuities should be paid gradually out 
of the balance, with interest at 5 per cent, The will then 
directs as follows :— 

“ And so soon as all the legacies, annuities (save and except the said sum of 
Rs. 1,000 for the worship of the said idols), given by this my will, shall 
have fallen in or been paid and fully satisfied, then on the trust forthwith to 
convey the said real estate and premises unto and to the use of the person who 
shall, under the limitations and directions herein contained, be entitled to ‘the 
beneficial interest therein, with and subject to such and the like limitations, 


provisions, and directions as are hereinafter contained and expressed, of and 
concerning the said real estate, so far as the then conditions of circumstances 


- will permit, and so far (but so far only) as such limitations or directions can be 


introduced into any deed of conveyance or settlement without infringing upon 
or violating any Jaw against perpetuities which may then be in force, and 
apply to the said real estate or the conveyance or settlement of it as last afore- 
said (if any such law there shall be).” 


All the gifts, &c.,in the will are declared to be subject to the 
beguest to the trustees, and to the provisions and declarations 
with reference thereto. 

The will, then, after reciting that the testator’s father had 
established certain idols at Mollajohur, and had given a talook 
to supply the means for their worship, and that such provision 
was insufficient, gives the Rs. 1,000, before mentioned, per 
month, for the purposes of the worship. : 

Provisions follow for the members of his family, other than 
the plaintiff, by annuities and legacies, to vest upon the testa- 
tor’s death. Then follow provisions for servants, -for charities, 
and for founding the Tagore Law Professorship. 

The will then disposes of the real property as follows :— 

“ And whereas I am, amongst other property, possessed of and entitled to a 
zemindari or talook called Pergunna Patleadab, and Kismat Patleadah, in 
Zilla Rungpore, subject to an annual consolidated jumma payable to Govern- 
ment of Rs. 40,555-13-3, and I am also possessed of and entitled to other 
estates and property in Zilla Rungpore and other districts, and also to a 
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ghaut, which T have erected and built on the river bank side of the Strand 
Road in Calcutta, and also to land and buildings opposite thereto, abutting 
on and near to the said road, and also to the baithak-kh4na house, land and 
premises, where I usually reside, and also to various’ other parcels of real 
estate. -And whereas the frequent division and sub-division of estates in Ben- 
gal is injurious alike to the families of zemindars and to the ryots, who are in 
consequence oppressed by numerous and needy landlords having conflicting 
interests, whence arise disputes and litigations. And whereas I have bestowed 
much time and money on the improvement of my estates and of the condition 
of the ryots and tenants thereof, and I am desirous that such improvements 
should continue to go on, and should not be interrupted by any division of the 
said estates or disputes concerning the same: Now, therefore, I give and devise 
(subject always to the devise to the said Ramanath Tagore, Upendra Mohan 
Tagore, Jatindra Mohan Tagore, and Durga Prasad Mookerjee hereinbefore 
contained) all the real property of what particular tenure, nature or kind 
soever, and also library, horses, carriages, farm-yard, furniture of the baithak- 
khana, jewels, gold and silver plates, &c., which I shall, at the time of my 
death, be possessed of or entitled to, to and for the following uses, and subject 
to the following provisions and declarations, that is to say :—Unto and to the 


life; and from and after the determination of that estate, to the use of the 
eldest son of the said Jatindra Mohan Tagore, who shall be born during my 
life for the life of such eldest son; and after the determination of that estate, 
to the use of the first and other sons successively of the said éldest son of the 
said Jatindra Mohan Tagore, according to their respective seniorities, and the 
heirs male of their respective bodies issuing successively ; and upon the failure 
or determination of that estate, to the use of the second and other sons of the 
said Jatindra Mohan Tagore, who shall be born during my life successively, 
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` use of the said Jatindra Mohan Tagore for and during the term of his natural , 


according to their respective seniorities, for the life of each of such sons,respect- ' 


ively ; and upon the failure or determination ‘of that estate, to the use of the 
first and other sons successively of such second or other sons of the said 
Jatindra Mohan Tagore and the heirs male of their respective bodies issuing, so 
that the elder of the sons of the said Jatindra Mohan Tagore born in my life- 
time, and his first and other sons successively, and the heirs male of their 
respective bodies issuing, may be preferred to and taken before the younger 
of the sons of the said Jatindra Mohan Tagore born in my life-time, and his 
and their respective first and other sons successively, and the heirs male of 
their respective bodies issuing; and after the failure or determination of the 
uses and estates hereinbefore limited, to’ the use of each of the sons of the 
said Jatindra Mohan Tagore, who shall be born after my death successively, 
according to their respective seniorities, and the heirs male of their respective 
bodies issuing, so that the elder of such sons and the heirs male of his body 
may be preferred to and take before the younger of such sons and the heirs 
male of their and his respective bodies issuing: and after the failure or 
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determination of the uses and estates hereinbefore limited, then to the use"of 
Susendra Mohan Tagore, the second son of my brother, Haro Kumar 
Tagore, for the term of his natural life; and after the failure or determina- 
tion of that estate,” 

Then to the sons of Surendra Mohan Tagore and their sons 
and the heirs male of their body respectively, in like manner as 
for Jatindra’s; and after the failure or determination of the 
said several estates and uses, to the first and other sons, and 
their sons, and the heirs male of their bodies, of Lalit Mohan 
Tagore successively, and respectively in like manner as in the 
case of the sons of Jatindra and Surendra. Like limitations 
as to other persons as to which no further question arises. 

Then follows a provision that adopted sons shall be deemed 
sons of the body within the will, but be postponed to actual 
issue of the body. 

The will then contains a special provision for preserving 
strictly the character of the estates of inheritance which it pro- 
poses to create as follows :— 

“ And I declare that, in the construction of this my will, sons by adoption 
shall always be deemed younger than and be postponed to sons who are the 
issue of the body of their father, and that the elder line shall always be pre- 
ferred to the younger, and that every elder son of each heir in succession by 
descent, and, failing descent, by adoption, and his issue or heir male by des- 
cent, and, failing descent, by adoption, shall be preferred to every younger son 
and his issue or heir male by ‘descent or adoption, to the exclusion of females 
and their descendants, and to the exclusion of all rights and claims for 
provision or maintenance of any person, male or female, out of the estate.” 


It next provides that such estates of inheritance shall not be 
alienable as follows :— 

“ And I declare my will and intention to be to settle and dispose of my 
estate in manner aforesaid as fully and completely as a Hindu born and resi- 
dent in Bengal may give or control the inheritance of his estate, or a Hindu 
purchaser may regulate the conveyance or descent of property purchased or 
acquired by him, and not subject to any law or custom of England whereby 
an entail may be barred, affected, or destroyed.” 

Then follows a proviso for cesser and limitation over of the 
estates, whether for life or inheritance, in case of any part of 
them being permitted by any holder “ to be sold for arrears of 
Government revenue,” or in case of failure “ to keep up in a due 
state of repair, and to use as his residence in Calcutta,” the 


t 
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testator’s house and furniture, &c., in which case the person 
next in succession is to take as in case of death, 

There follows a power to improve and to make leases for 
twenty years without fine, and with power of re-entry. 

The remainder of the will consists in directions to the trustees 
as to management, and a power of appointment of new trustees 
in case of death, refusal, or incapacity; and it appoints the 
trustees to be executors, and gives certain powers to “the 
acting executors or executor.” i 

There are two codicils. The first makes further provision for 
the children of a daughter. It speaks of the testator’s “ trustees 
or trustee.” The second revokes that portion of the will which 
relates to worship and charity, which it states to have been 
otherwise provided for by the testator. 

The plaint, after stating these facts, alleges that the trustees 
and executors have, against the directions in the will, impro- 
perly sold or disposed of a portion of the corpus of the personal 
estate, consisting of Company’s Paper, and that there is danger 
of future waste. 

The plaint prays in substance that it be declared 

(1) that the plaintiff, as only son and heir-at-law, is entitled 
to represent the estate ; 

(2) that the testator had no absolute power of disposition, 
especially of ancestral estate ; 

(3) that the trusts as to the residue, after payment of the 
testamentary expenses, legacies, and annuities, are void, or at 
least void, save so far as they give Jatindra Mohan Tagore a life- 
interest, and that the plaintiff is entitled after Jatindra Mohan 
Tagore’s death ; 

(4) that the plaintiff is entitled to an account of the pro- 
perty, and a declaration of the rights of the parties, and inci- 
dental relief by receiver, injunction, and otherwise for securing 
his interest, and an adequate maintenance, if he be not declared 
entitled to an immediate interest; and 


(5) for further relief. 
The answer of the trustees and executors, and that of 


Surendra Mohan Tagore, admit the main facts, with some qualifi- 
cations not at present material; and that of the trustees and 
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executors ' denies that they have improperly disposed of the 
estate. 
They submit that the will is valid, and ask for proper declara- 
tions and directions. 
The infant defendants respectively pray that their te, if 
any, may be protected by the Court. 
The following issues were settled by the High Court :— 
“ First.-Does the plaint disclose any cause of action ? 
“+ Seeotd,—Did the testator die intestate with respect to any and what por- 
tion of his estate P f 
“ Third.— Was any and what part of the immoveable property of the testa- 
tor ancestral estate, and, if so, had the testator power to dispose thereof by 
will ? 
“ Fourth.—Are any and which of the gifts or limitations contained in the 
will and codicils of the testator void in law ? 
“ Fifth.—What are the rights of the parties respectively under the willand . 
codicils ? 
 Sixth—Whether the plaintiff is entitled to any and what maintenance out 
of the estate of the said testator ? 
“ Seventh—Whether the executors, defendants, have misapplied any and 
what portion of the testator's estate oe 


At this stage, the cause was heard batons the High Court 
(ordinary original civil jurisdiction), and the learned Judge, 
Mr. Justice Phear, dismissed the plaint, 

Upon appeal before the High Court (appellate EE 
present Sir Barnes Peacock, C.J., and Mr. Justice Norman, 
it was decreed— 

(a) that the decree of the lower Court be reversed ; 

(b) that the plaint in this suit does disclose a cause of action ; 

(e) that Prasanna Kumar Tagore, the testator in the plead- 
ings, did die intestate.as to certain portions of his property ; 

-(d) that part of the immoveable property of the said testa- 
tor was ancestral estate, and that he had a right to dispose 
thereof by will ; 

(e) that the plaintiff is not entitled to any maintenance; - 

(f) that the devises and gifts to Jatindra Mohan Tagore 
for life are valid, and that (subject to debts, legacies, and ‘ 


‘annuities) he is entitled during his life to the beneficial enjoy- 


ment of the real property, and that he is entitled until the 
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legacies and annuities shall fall in, and be satisfied, to receive 
the sum of Rs. 2,500 a month out of the net rents of the 
immoveable property, and also the surplus rents of the said 
immoveable property, and the unexpended surplus of the 
interests, dividends, and annual proceeds of the moveable pro- 
perty which shall, from time to time, remain unexpended ; 

(g) that the said Jatindra Mohan Tagore is entitled for 
life to use and enjoy the library, jewels, and other personal pro- 
perty directed to go with the real estate; 

(h) that it is not necessary to come to any further finding 
upon the residue of the fourth issue, or to make any declaration 
of rights so far as they relate to the immoveable property, or to 
any portion of the rents thereof, or as to the surplus income of 
the personalty, s0 long as the debts, legacies, and annuities are 
unsatisfied ; i 

(i) that the trust as to the personal estate, after the an- 
nuities and legacies given by the will shall have fallen in and 
been fully satisfied, is void and invalid, and that the beneficial 
interest in such personal estate is vested in the plaintiff, as the 
heir and representative of the said testator ; 

(A) that the executors and trustees are bound tò render to 
the plaintiff an account ; 

(D) and after disposing of the costs, it was ordered and de- 
creed ; 

(m) that the case be remanded to the lower Court, with 
a request that it will try the sixth (1) issue, and return its 
finding thereon, with the evidence, to the Appellate Court. 

Thereupon appeals were preferred to Her Majesty in Council 
by the plaintiff, by Jatindra Mohan Tagore, and by Surendra 
Mohan Tagore respectively, which have been consolidated, and 
the case was argued before this Board, when their Lordships 
adjourned the hearing in order to allow the defendant, Sutten- 
dra Mohan Tagore, who was not represented on the argument, 
the opportunity of being heard. Of that opportunity he has not 
availed himself, and the case is ripe for judgment. 

The questions presented by this case must be dealt with and 


(1) Intended for the seventh, 
` 52 
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decided according to the Hindu law prevailing in Bengal, to which 
alone the property in question is subject. Little or no assistance 
can be derived from English rules or authorities touching the 
transfer of property, or the right of inheritance or succession 
thereto. Various complicated rules, which have been established 
in England, are wholly inapplicable to the Hindu system, in 
which property, whether moveable or immoveable, is, in general, 
subject to the same rule of gift or will, and to the same course 
of inHeritance. The law of England, in the absence of custom, 
adopts the law of primogeniture as to inheritable freeholds, and 
a distribution among the nearest of kin as to personalty,—a dis- 
tinction not known in Hindu law. The only trace of religion in 
the history of the law of succession in England is the trust 
(without any beneficial interest) formerly reposed in the Church 
to administer personal property—Dyhe v. Walford (1). In the 
Hindu law of inheritance, on the contrary, the heir or heirs are 
selected who are most capable of exercising those religious 
rites which are considered to be beneficial to the deceased. 

- Whilst, however, rules of detail prevailing in England are to 
be laid aside, there are general principles affecting the transfer 
of property which must prevail wherever law exists, and to which 
resort must be had in deciding several questions of an elementary 
character, which have been strongly argued in this case, and as 
to which there is no precise authority. The power of parting 
with property once acquired, so as to confer the same property 
upon another, must take effect either by inheritance or transfer, 
each according to law. Inheritance does not depend ‘upon the 
will of the individual owner: transfer does. Inheritance is a 
rule laid down (or, in the case of custom recognized) by the 
State, not merely for the benefit of individuals, but for reasons 
of public policy—Domat, 2413, It follows directly from this that 
a private individual, who attempts by gift or will to make 
property inheritable otherwise than the law directs, is assuming 
to legislate, and that the gift must fail, and the inheritance take 
place as the law directs. This was well expressed by Lord Jus- 
tice Turner in Soorjeemoney Dossee v, Denobundoo Mullick (2): 


(1) 5 Moo. P, Cu, 434, (2) 6 Moo. I. A., 555. 
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—‘* A man cannot create a new form of estate, or alter the line 
of succession allowed by law, for the purpose of carrying out 
his own wishes or views of policy.” Another general principle 
applicable to transfers by gift (more liberally applied in the law 


of England to wills than to gifts inter vivos) is that a benignant ` 


construction is to be used; and that if the real meaning of the 
document can be reasonably ascertained from the language used, 
though that language be ungrammatical or untechnical, or 
mistaken as to name or description, or in any other manner 
incorrect, provided it sufficiently indicate what was meant, that 
meaning shall be enforced to the extent and in the form which 
the law allows. Accordingly, if the gift confers an estate upon a 
man with words imperfectly describing the kind of inheritance, 
but showing that it was intended that he should have an estate 
of inheritance, the language would be read as conferring an 
estate inheritable as the law directs. If an estate were given to 
aman simply without express words of inheritance, it would, in 
the absence of a conflicting context, carry by Hindu law (as 
under the present state of law it does by will in England) an 
estate of inheritance. If there were added to such a gift an 
imperfect description of it as a giftof inheritance, not excluding 
the inheritance imposed by the law, an estate of inheritance would 
pass. If, again, the gift were in terms of an estate inheritable 
according to law, with superadded words, restricting the power 
of transfer which the law annexes to that estate, the restriction 
would be rejected, as being repugnant, or, rather, as being an 
attempt to take away the power of transfer which the law 
attaches’ to the estate which the giver has sufficiently shown his 
_ intention to create, though he adds a qualification which the law 
- does not recognize. If, on the other hand, the gift were to a 
man and his heirs, to be selected from a line other than that 
specified by law, expressly excluding’ the legal course of inherit- 
ance, as, for instance, if an estate were granted to a man and 
his eldest nephew, andthe eldest nephew of such eldest nephew, 
and so forth for ever, to take as his heirs, to the exclusion of all 
other heirs, and without any of the persons so taking having the 
power to dispose of the estate during his lifetime,—here, inas- 
much as an inheritance so described is not legal, such a gift can- 
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not take effect, except in favor of such persons as could take 
under a gift to the extent to which the gift is consistent with the 
law. The first taker would, in this case, take for his lifetime, 
because the giver had at least that intention. He could not take 
more, because the language is inconsistent with his having any 
different inheritance from that which the gift attempts to confer, 
and that state of inheritance which it confers is void. 

Tt follows that all estates of inheritance created by gift or will, 
so far’as they ‘are inconsistent with the general law of inherit- 
ance, are void as such, and that by Hindu law no person can 
succeed thereunder as heir to estates described in the terms 
which in English law would designate estates tail. 

It remains, however, to be considered whether the persons 
described as heirs in tail, or heirs of inheritance not recognized 
by law, are sufficiently designated to take successively by way 
of gift that which the will incorrectly assumes to give them as 
heirs, so that they may be regarded as a succession of donees 
for life, having the power and subject to the restrictions sought 
to be imposed by the will upon the successive heirs in tail; 
or whether the language of the will is such as to show that the 
first taker was to have an estate of inheritance according to law, 
and that the words of special inheritance may be said to include 
such estate at least, and the residue be rejected as an attempt to 
impose fetters inconsistent with the law. 

This makes it necessary, to consider the Hindu law of gifts 
during life and of wills, and the extent of the testator’s power, 
whether in respect of the property he deals with, or the person 
upon whom he confers it. The law of gifts during life is of the 
simplest character. As to ancestral estate, itis said to be improper 
that it should be aliened by the holder without the concurrence 
of those who are interested in the succession ; but by the law as 
prevailing in Bengal at least (1), the impropriety of the alienation 
does not affect the legal character of the act (factum valet), 
and it has long been recognized as law in Bengal that the legal 
power of transfer is the same as to all property, whether ances- 


(1) As to Madras, see to the same effect H. O. R., 326; S. C, 1 Norton, L. Oy ` 
Valinayagam Pillay v. Pachche, 1 Mad. 334, per Willes, J. i 
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tral or acquired. It applies to all persons in existence, and{ 1872 


capable of taking from the donor, at the time when the gift is to JaTiNDRA 
take effect, so as to fall within the principle expressed in the Tagong 
Dayabhaga, ch. I, v. 21, by the phrase Paor wahiment in * GANENDRA 
favor of the donee who is a sentient person.” By a rule now] Tacons. 
generally adopted in jurisprudence, this class would include Gaxeapna 
children in embryo, who afterwards come into separate existence. Tagore 
As to the case of adopted children (so much relied upon Jyrmsona * 
during the argument), it is distinguishable because of the pecu- poar 
liar law applicable to that relation. The Hinda law recognizes 

an adopted child, whether adopted by the father himself in his 

lifetime, or by the person to whom he has given the power of 

adoption after his death, from amongst those of his class, of one 

to stand in the place of a child actually begotten by the father. 

In contemplation of law, such child is begotten by the father 


who adopts him, or for and on behalf of whom he is adopted. 


- Such child may be provided for as a person whom the law 


” recognizes as in existence at the death of the testator, or to whom, 


by way of exception, not by way of rule, it gives the capacity 
of inheriting, or otherwise taking from the testator, as if he had 
existed at the time of the testator’s death having been actually 
begotten by him.’ Apart from this exceptional case, which 
serves to prove the rule, the law is plain that the donee must be 
a person in existence capable of taking at the time when the 
gift takes effect. 

As to gifts by way of will, whatever doubts may have once 
been entertained by learned persons as to the existence of the 
testamentary power, those doubts have been dispelled by a 
course of practice in itself enough, if: necessary, to establish an 
approved usage, and by a series of judicial decisions, both here 
and in India, proceeding upon the assumption that gifts by will 
are legally binding, and recognizing the validity of that form of 
gift as part and parcel of the general law. The introduction of 
gifts by will into general use has followed in India, as it has 
done in other countries, the conveyance of property inter vivos. 
The same may be saidof the Roman law, as pointed out by 
Mr. E. C. Clark in his interesting treatise upon “ Early Roman 
Law,” p. 118,in which the testamentary power, apart from 
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public sanction, appears to have been a development of the law 
of gifts inter vivos. Such a disposition of property, to take 
effect upon the death of the donor, though revocable in his life- 
time, is, until revocation, a continuous act of gift up to the 
moment of death, and does then operate to give the property 
disposed of to the persons designated as beneficiaries. They 
take upon the death of the testator as they would if he had 
given the property to them in his lifetime. There is no law 


_expressl¥ and in terms applicable to persons who can so take. 


The law of wills has, however, grown up, so to speak, naturally, 
from a law which furnishes no analogy but that of gifts, and it . 
is the duty of a tribunal dealing with a case new in the instance 
to be governed by the established principles and the analogies 
which have heretofore prevailed in like cases. The rule of 
jurisprudence in new cases was stated by Lord Wenleysdale, in 
the opinion delivered by him as a Judge in the House of Lords 
in the case of Mirehouse v, Rennell (1), in accordance with 
principles generally recognized (2). “The case,” said Lord 
Wensleydale, “is in some sense new, as many others are which 
continually occur, but we have no right to consider it because it 
is new as one for which the law has not provided at all; and 
because it has not yet been decided, to decide it for ourselves 
according to our judgment of what is just and expedient. Our 


_ Common Law system consists in the applying to new combinations 


of circumstances those rules of law which we derive from legal 
principles and judicial precedents, and for the sake of attaining 
uniformity, consistency, and certainty, we must apply those 
rules, where they are not plainly unreasonable and inconvenient, 
to all cases which arise; and we are not at liberty to reject them 
and to abandon all analogy to them, in those to which they have 
not yet been judicially applied, because we think that the rules 
are not as convenient and reasonable as we ourselves could have 
devised. It appears to us to be of great importance to keep 


(ly 1 Cl. & Fin., 546. zione di legge, si avrà riguardo alle dis 

(2) See this well stated in the introduc- posizioni che regolano casi simili o materie 
tory disposition of the Civil Code of Italy, analoghe; ove il caso rimanga tutt avia 
Article 3, “ Qualora una controversia non dubbio, si deciderà secondo i principii 
si possa decidere con una precisa disposi- generali di diritto ”—per Willes, J. 
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this principle steadily in view, not merely for the determination 
of this particular case, but for the interests of law as a science.” 
The analogous law in this case is to be found in that applicable 
to gifts, and even if wills were not universally to be regarded 
in all respects as gifts to take effect upon death, they are gene- 
rally so to be regarded as to the property which they can trans- 
fer, and the persons to. whom it can be transferred. 

The judgment delivered by the Lord Justice Knight Bruce, 
in the case of S. M. Soorjeemoney Dossee v. Denobundoo 
Mullich (1), was much relied upon to show that the English law 

_ as to. executory devises ought to be applied in dealing with 
Hindu succession, and Mr. Justice Phear, upon the authority of 
that case, held that * there is nothing in Hindu law to prevent 
. a testator from making a-gift of property to an unborn person, 
provided the gift is limited to take effect (to use the words of 
the Privy Council), if at all immediately on the close of a life 
in being.” The expression in the judgment of the Lord Justice 
thus relied upon was as follows:—“We are to say whether 
there is anything against public convenience, anything general- 
ly mischievous, or anything against the general principles of 
Hindu law in allowing a testator to give property, whether by 
way of remainder, or by way of executory bequest (to borrow 
terms from the law of England), upon an event which is to 
happen, if at all, immediately on the close of a life in being. 
Their Lordships think that there is not, and that there would be 
great general inconvenience and public mischief in denying 
such a power, and that it is their duty to advise Her Majesty 
that such a power does exist.” A consideration of the subject- 
matter to which these remarks were applied, will, however, at 
once show that they were not intended to have the extensive 
effect attributed to them. The question was not as to the effect 
of a gift to a person not in existence, but whether a person in 
existence, and capable of taking ‘under the will when it had 
effect, might become entitled upon a future'contingency to receive 
an additional benefit. The testator devised an estate to several 
sons, with.a proviso that, if either of such sons died without 


(1) 9 Moo. I, A, 134. 
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having a son or son’s son living at his death, neither his widow 
nor daughter should get his share, but that the same should go 
over to the other sons, Their Lordships held the gift over to 
be valid. “The point in question, therefore, was not raised, and 
could not have been decided as supposed. Moreover, in the 
subsequent case of Massamut Bhoobun Moyee Debia v. Ram 
Kishore Acharj Chowdry (1), in which thé testamentary power 
of disposition by Hindus in Bengal was fully recognized, it was 
distinctly-laid down that the nature and extent of such power, so 
far as relates to contingent remainders and-executory devises, is 
not to be regulated or governed by way of analogy to the law 
of England, which law applies to the wants of a state of society 
widely differing from that which prevails’ amongst Hindus in 
India. It is obvious, therefore, that the conclusion arrived at 
in the lower Court as to the result of the judgment i in the former 
case was erroneous. 

Their Lordships, for the reasons already stated, are of opinion 
that a person capable of taking under a will must be such a 
person as could take a gift inter vivos, and therefore must, either 
in fact or in in contemplation of law, be in existence at the death 

Their Lordships, adopting and acting upon the clear general 
principle of Hindu law that a donee must be in existence, 
desire not to SRE ess any opinion as tó certain exceptional 
cases of provisions by way of contract or of conditional gift on 
marriage or other family provision, for which authority may be 
found in Hindu law or usage. 

These general preliminaries being laid down, it will be proper 


next to examine in detail the various questions raised upon the 


discussion of the particular will, in their natural order, first dis- 
posing of those which would apply equally to a gift as to a will, 
and next to those which affect the will in question. 

It was argued on behalf of the plaintiff, in the first place, 
that the will is void by reason of its being founded upor 
the creation of an estate: in trustees, absorbing the whole 
interest in the property,-and out of which the interests of 


(1) 10 Moo. E A. 279. 


ra 


(5 


at 
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the beneficiaries are to be fed. It was maintained that an 


estate, to be held in trust, can have no existence by the 
Hindu law, and that, as the foundation of the will fails, the. 
whole superstructure must fall. This is hardly consistent 
with the admission in the plaint, and upon the argument that 
the legacies and annuities to be paid by the trustees, and which 
are equally founded upon the trust, are unassailable. The 


, plaintiff, however, is not bound by an admission of a point of 


law, nor precluded from asserting the contrary, in order to 
obtain the relief to which, upon a true construction of the law, 
he may appear to be entitled. This argument for the plaintiff 
also gives the go-by to the consideration that, if the trusts be 
void, they are not illegal, and that’ if they are struck out as 


» void, the estates capable of being created by-the will, and 


t 


which the trusts were introduced to secure and maintain, 


' would thereby become impressed directly upon the estate, sub- 


ject.to the charges for legacies and annuities which on all hands 
are admitted to be valid, as, for instance, upon a gift by a will 
to receive and pay A an annuity, and subject thereto in 
trust for B; if the trust be void, it should simply be struck 
out, and B would have the property subject to the annuity. 
Their Lordships are unable to give any effect to this argu- 
mentaggainst the admissibility of a trust. The anomalous law 
which has grown up in England of a legal estate which is 
paramount in one set of Courts, and an equitable ownership 
which is paramount in Courts-of Equity, does not exist in, and 
ought not to be introduced into, Hindu law. But it is obvious 
that property, whether moveable or immoveable, must, for many 
purposes, be vested, more or less absolutely, in some person or 
persons for the benefit of other persons, and trusts of various 
kinds have been recognized and acted on in India in many cases. 
Implied trusts were recognized and established here in the 
case of a benami purchase in Goopeehrist Gosain v. Gunga- 
persaud Gosain (1); andin cases of a provision for charity or 
for other beneficient objects, such as the professorship provided 


for bythe will under consideration, where no estate is con- 


(1) 6 Moo. L A.n 53.. 
f 53 
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ferred upon the beneficiaries, and their interest is in the pro- 
ceeds of the property (to ,which no objection has been raised), 
the creation of a trust is practically necessary. If the in- 
tended effect of the argument upon this point was to bring 
distinctly under the notice of their Lordships the conten-- 
tion that, under the guise of an unnecessary trust of inheritance,. 
the testator could not indirectly create beneficiary estates of a 
character unauthorized by law, and which could not directly be 
given without the intervention of the trust, their Lordships adopt: 
that argument upon the ground that a mán cannot be allowed to 
do by indirect means what is forbidden to be done: directly, and 
that the trusts can only be sustained to the extent and for the 
purpose of giving effect to those beneficiary interests which the 
law recognizes, and that, after the determination of those inter- 
ests, the beneficial interest in the residue of the property 
remains in the person who, but for the will, would lawfully be 
entitled thereto. Subject to this qualification, their Lordships 
are of opinion that the objection fails. As for the argument 
that the trust failed, because one of the trustees had re- 
nounced, or, more correctly speaking, had not acted, their Lord- 
ships think this criticism unfounded in law, and wholly in- 
applicable to the will in question, which distinctly provides 
for the case of a trustee not acting, and gives a directory 
power to fill up the number of trustees when required. 

Having disposed of the question, whether there can be a 
trust estate, and shown that the distinction between “legal” 


_ and “equitable” represents only the accident of falling under 


diverse jurisdictions, and not the essential characteristic of a 
possession in one, for the convenience and benefit of another, 
the next subject for consideration involves the objections raised 
on behalf of the plaintiff to every beneficiary interest or. estate 
created by the will, except the legacies and annuities. A sum- 
mary of the provisions and limitations in the will, so far as they 
affect the parties to this suit, and limited for the present to the 
real estates and the personalty settled therewith, is as follows :— 

Ra. 2,500 per month to the “person or persons for the time 
being entitled,” under the will, “to the beneficial enjoyment of 
the said real property :” 
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The residue to go in aid of the income of the personal estate, 
which is to be first applied in payment of legacies and ‘annuities 
which are to be paid “ gradually and as may be found possible :” 

And so soon as the legacies and annuities shall have fallen in 
or been satisfied, then the trustees or trustee are to convey to 
the person entitled to the beneficial interest, subject to the sub- 
sequent limitations, “so far as the terms and condition of cir- 
cumstances will permit, and so far, but so far only, as such limita- 
tions” do not infringe any law then in force against perpetu- 
ities, “if any such law there shall be ;” 

The limitation referred to was as follows in the present tense, 
and therefore to operate at the moment the will took effect, 
though “ subject always to the devise to” the trustees :— 

1. To the defendant Jatindra Mohan Tagore for life; 

2. To his eldest son, born during the testator’s lifetime, for 
life; 

3. In strict settlement upon the first and other sons of such 
eldest son successively in tail male; 

4, Similar limitations for life and in tail male upon.the other 
sons of Jatindra Mohan Tagore, born in the testator’s lifetime, 
and'their sons successively ; , 

5. Limitations in tail male upon the sons of Jatindra Mohan 
Tagore, born after the testator’s death ; 

6. .“ After the failure or determination of the uses and 
estates hereinbefore limited” to. (the defendant) Surendra 
Mohan Tagore for life ; 

7. Like limitations for the sons of Surendra Mohan Tagore 
and their sons as for the sons of Jatindra Mohan Tagore. Un- 
der these limitations the defendant, Promoth Kumar Tagore (1), 
who was alive at the death of the testator, is (if the will be 
valid) entitled for life, subject to the life-estates of Jatindra 
Mohan Tagore and of his father ; ” 

8. Like limitations in favor of the sons of Lalit Mohan 
Tagore, who was deceased at the date of the will, and their sons 
in tail male, as for the sons of Jatindra Mohan Tagore. Un- 
der these limitations (if the will be valid), the defendant 


(1) A son of Surendra Mohan. 
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Suttendra Mohan Tagore, as the son of a son (his father having 
died during the testator’s lifetime) would take an estate in tail 
male. He is the only defendant in that situation. 

The will expressly and' exclusively adopts primogeniture in 
the male line through males, preferring the eldest son, and ex- 
cluding women and their descendants, and all right of provision 
or maintenance of either man or woman, 

Then follows a statement showing that the testator desired to, 
dispose df his estate “as fully and completely as a Hindu pur; 
chaser may regulate the conveyance or descent of property pur: 
chased or acquired by him,” but “not subject to any law.'or 
custom of England whereby an entail may be barred.” 
This clause shows an intention that each tenant, though of 
inheritance, should be prohibited from alienation, a restriction 
which in England could only be imposed by Act of .Parliament, 
asin the case of the settled Abergavenny estates, and somé 
others settled upon families ennobled and endowed for public. 
services. ) 

Then follow the residence clauses, by which the estate was to 
go over in case of non-residence, or allowing any part of the 
property to. be sold for Government arrears, with powers to 
improve and to lease for twenty years. j 

A. glance at this summary of the provisions of the will, with 
a due regard to the principles already laid down, shows that, 
upon the face of it, the will contains a variety of limitations 
which are void in law, as, for instance, the limitations in favor 
of persons unborn at the time of the death of the testator, and 
the limitations describing an inheritance in tail male, which is a 
novel mode of inheritance inconsistent with the Hindu law. 

The first life-interest in Jatindra Mohan Tagore next 
requires attention. It was objected to on two grounds: first, 
because it was said that Hindu law recognizes ouly one entire 
estate in the land, and does not allow of that estate being cut up 
into smaller distinct interests in the way of life-estate, reversion, 
remainder, and so forth; secondly, it was said that the life- 
interest was void, because of the contingency and uncertainty of 
the period at which it was to commence, because of the prefer- 
ence given to the legacies and annuities, and to their being 
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payable first out of the interest of the personalty, and -then out 
of the rents of the realty, except the allowance of Rs. 2,500 
per month, so that it is said this life-estate may never come 
into existence, because the legacies and annuities, and interest 
on arrears, may never be completely satisfied, 

. As for the first dbjection, it amounts to this, that, because 
there is, as was contended, only one estate technically known to 
Hindu law, and that an entirety, there can be no contract by 
which an owner of land may bind himself to allow to anéther the 
enjoyment of the usufruct of the land, to the exclusion of the 
owner, for a given time, whether for years or for life (because, 
in the law we are dealing with, the distinction of chattel and 
freehold has no existence), and to give exclusive right of posses- 
sion for the enjoyment of that usufruct. It was admitted for 
the plaintiff that annuities given and charged upon land are 
valid; but if the annuity equalled or exceeded the profits, there 
would be an effectual gift of all the profits, and practically of 
the land, and yet it was contended that the possesion and enjoy- 
ment of the land could not be directly given. Whether this 
interest and right of possession for years or life is called an 
estate or not, it as effectually excludes the general owner as an 


estate would. In the absence of any authority for so extraordi- . 


nary a limitation of the right of property as would forbid a pre- 
sent parting with the exclusive possession and enjoyment for a 
time, their Lordships entertain no doubt that possession and 
enjoyment may be so dealt with, and that there is no objection 
to a similar interest being given by will, 

As to the second objection to the life-interest,—namely, the 
uncertainty of the period at which it was to commence,—that 
objection also exhausts itself upon the enjoyment of the usufruct 
more or less. The life-interest was to begin at once. It was 
subject to the devise to trustees, who were to receive the rents, 
allow the life-holder Rs, 2,500 per month out of the net pro- 
ceeds, to apply the remainder in aid of the interest of the person- 

- alty, to pay off the legacies and annuities, and, when they were 
' discharged, to allow the life-holder, if he survived so long, or, if 
not, the succeeding donees in succession, to enjoy the whole. If 
the trust is not to be read to make estates valid which otherwise 
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1872 would be void, so neither is it to be read to defeat interests 
JatixpRA which without the trust would be valid. . Their Lordships read 
Tacore this will, alike according to its words and substance, as 
Ganon giving a life-interest, subject to a charge for payment of legacies 
Taconz, and annuities, whereby the rents over and above Rs, 2,500 


Ganswpna per month, and the expense of maintenance, are to be applied i in 
MOHAN 
Tacors aid of another fund until the legacies and annuities are paid. 
Jampra ‘The law of perpetuity has no application ‘to such a state of 
pes things. “There is not a single estate or interest in question 
which would not be valid within the English law of perpetuity, 
assuming that, upon the ground of public policy, such law ought 
to extend to India, which the character of the law of gifts there 
seems to render unnecessary. 

Whether Jatindra Mohan Tagore took not merely an interest 
for life, but by construction of law an estate of inheritance, 
or whether such an estate of inheritance can be implied in 
favor of any of his successors, must next be considered. Upon 
this point it is unnecessary to repeat what has been already said 
‘as to the incompetency of an individual member of society to 
make a law, whereby a particular estate created by him shall 
descend in a novel line of inheritance, different from that pre- 

- scribed by the law of the land. It is clear that an estate in tail 
male, such as that which the testator has attempted to create in 
each series of limitations, is not authorized by Hindu law. It 
could not exist with the terms of non-alienation attempted to be 
annexed to it, even in England. These would be rejected here 
as repugnant to a valid estate in tail male, created by sufficient 
words. The general intention to create a known estate of in- 
heritance would be given effect to. The particular intention to 
deprive it of its legal incidents, would be disregarded as an 
attempt to legislate. Accordingly, it has been argued in 
support of the will that, as it shows an intention to give an 
estate of inheritance of some sort, all the machinery by which 
that estate was to be governed and dealt with after it was 
created ought to be rejected, and such an estate of inheritance, 
as the law would uphold and sanction, ought to be read out of the 
will, and conferred either upon Jatindra Mohan Tagore, whose 
family was intended, so long as it produced males descended of 


A 
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males, to represent the estate described by the testator, by tréat- 1872 


ing his life-estate as converted or extended into an estate of 
inheritance, according to Hindu law, or, at least upon his son 
to be begotten or adopted, as the first. tenant in tail male ; 
whereby the persons designated as heirs could take, though not in 
the fashion of the testator, at least somehow, and to some extent. 
In order, however, to arrive at this conclusion, we must find a 
general and prevailing intention of the testator, expressed by 
the words of his will, which will be advanced by this „process ; 
and we are not at liberty to invent for him a will which will 
have the effect of creating an estate at variance, not merely in 
details, but in substance and effect with what he has said. 

The proposed construction would contradict the will in every 
particular expressed therein. It would give the father a right 
of inheritance and a power of disposition when the will says 
that he shall only hold for life. Testing this alone by English 
precedents, it might, in order to give effect to a general intent, 
be sustained by Nicholl v. Nicholl (1). The proposed con- 
struction would give the succession from him to all his 
sons equally, where the will says that the eldest shall be pre- 
ferred and have a separate estate of inheritance, and that until 
that estate fails, the second and so forth shall not succeed. 
Testing this alone by English precedents, it might plausibly be 
maintained by Pitt v. Jackson (2). The proposed construction 
would give succession to women, whom the will excludes. It 
would let in rights of maintenance, which the will negatives, 
It would let in the power of alienation, which the will forbids. 
It would defeat the: limitation in case of non-residence. It 
would disregard the provisions as to leasing and improvement, 
which show, in common with the rest of the will, that the inten- 
tion of the testator was to give, and to give only, such an inherit- 
ance as would keep together the property inalienable, so long as 
a male descended in a male line from any of the indicated 
sources of inheritance, should be in existence, and should keep 
up state in the family mansion. There is no trace to be found 
in the will of an intention to create any other sort of estate ; 


(1) 2 W. BL, 1159. (2) 2 Br. Ch. Ca,, 51. 
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and the will, as clearly as language can spéak without express 
words, declares that it was not the intention of the testator that 


any person to take thereunder should have the estate of inherit ‘ 


ance defined by the ordinary law. If the testator had used 
language to describe, however imperfectly or obscurely, such 
an estate as within his intention, effect ought to be given to that 
intention, when once arrived at, by a fair and liberal interpreta~ 
tion of his language. To create such an estate by judicial 
construction of this will would be something worse than 
guess-work as to what the testator might have said if he 
could be asked his meaning; for it would be to contradict 
in every article what he has intelligibly expressed. These 
observations dispose of the case of Humberston v. Humbers- 
ton (1), so much relied upon by Sir Roundell Palmer in 
his able argument to sustain this claim to a general estate 
of inheritance by construction, and also of the other authori- 
ties which show that, in order to give effect to the gener- 
al intention of the testator, estates of inheritance will be 
inferred against the particular expression, in order to benefit, as 
nearly as may be, in a lawful way all whom the testator intended 
to benefit. To infer a general estate of inheritance in this case 
would at the same time defeat the testator’s general intention, 
and benefit persons other than those he intended to benefit, 
against established principles of construction, and (again to 
refer for illustration to English law) against the authority of 
Monypenny v. Dering (2). Their Lordships are of opinion 


that no estate of inheritance, other than the void estate in tail 


male, can be read or deduced from the will, 

There is, however, another point of view in which the estates 
in tail male may be regarded,—namely, as intended, at all events, 
to confer an estate for life upon the first taker in existence when 
the will took effect. The intention of the testator to give at 
least: a life-estate to the first is clear, and if an estate in tail male 
stood first in the will, effect might perhaps be given to that 
intention. ‘There was, however, no person in existence to take an 
estate in tail male at the testator’s death, except Suttendra Mohan 


\ 
(1) 1 P. Wms., 332. ` (2) 2 De G. M. & G., 145, 


S 


‘ » 
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Tagore and the'validity of his claim to a life-interest in suc- 1872 

cession stands upon the same ground as that of Surendra Mohan JATINDRA 

Tagore and his son, whose position must next be discussed. Tacore 
Upon this the question arises whether Surendra Mohan Gaxmxona 


Tagore, Promoth Kumar Tagore, and Suttendra Mohan Tagore Tacoru. 
take life-interests successively after that of Jatindra Mohan gaxenpra 
Tagore, or whether the interests attempted to be created in POUN 
them fail by reason’of the avoidance and rejection of the pre-  Jarinpea 
vious estates with which they were linked, and upon thee failure „Monax 
-or determination of which they were to arise. This may be 
considered in reference to Surendra Mohan Tagore, as these 
other claimants in this respect stand upon a like footing. It 
may be urged that, as there was at the death of the testator 
no person to take under the first series of limitations, except 
Jatindra Mohan Tagore, and no person who came into existence 
afterwards could in point of law so take, there was in law a 
s failure” of the estates at the death of the testator, which no 
subsequent event could affect, and that the interest for life after 
the death of Jatindra Mohan Tagore then became vested in 
Surendra Mohan Tagore. The answer is that this argument 
proceeds upon the assumption that “failure ot determination” 
means failure or determination in law; as if the testator con- 
templated that his will might be void in law, which, as to the 
limitations in question, save as to the possible effect of a law 
against perpetuities, their Lordships see no sufficient ground 
upon the face of the will for supposing that he suspected. The 
true mode of construing a will is to consider it as expressing 
in all its parts, whether consistent with law or not, the intention 
of the testator, and to determine upon a reading of the whole 
will, whether, assuming the limitations therein mentioned to take 
effect, an interest claimed under it was intended under the cir- 
cumstances to be conferred, — 

If Jatindra Mohan Tagore should beget or adopt a son and 
die, leaving the son and Surendra Mohan Tagore both surviving, 
either Surendra Mohan Tagore (and after him his son) must 
take at once and enjoy, to the exclusion of the son of Jatindra 
Mohan Tagore, in spite of the will, or the heir-at-law (who, 
though in terms excluded from benefit “under the will,” cannot 

i 54 
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1872 be excluded from his general right of inheritance without.a 


JarnDRA valid devise to some other person) must enter and enjoy during 
OHAN 


Tacore the life of Jatindra’s son, and of his issue male, actual, or adopt- 
P 


sGavuxpra ed; -and Surendra Mohan Tagore (or his son), if he succeeded, 
Mowan i . ' ' . . 
Tacorn.” must succeed, not as a link in the special chain of succession 
Gannavna framed to keep together the family estate, but in turn with the 


Monas  heir-at-law, whose intervention was not contemplated by the 


V. » 
Jansona beStator. l i , , 
Monax If Jatindra Mohan Tagore were to die, leaving power to 
TAGORE. © 


adopt a son, who was. afterwards, in fact, adopted, Surendra 
Mohan Tagore would either enjoy absolutely, to the exclusion. 
of the'son, in spite of the will, or the heir-at-law would enter as 
before stated. Ba 

Many other cases might be supposed, in which the rights of 
Surendra Mohan and . those who claim after him, instead of 
forming part of a series of, estates in successive devisees to 
fulfil the testator’s intention by keeping up the estate, and hand- 
ing it on from one to another, whilst there was a male represent- 
ative of the selected line of limitation and descent, would 
become a fitful and uncertain enjoyment in turns with the heir- 
at-law, according to whether there was or was not any person- 
in existence who would, if by law he could, have been a prior 
taker under the will. i 

Their Lordships reject the conclusion either that the testator 
meant to give an uncertain interest of so strange and shifting 
a character, or that there was an intention to give an absolute 
estate to precede the prior estates, in the event not appearing to 
have been contemplated by the testator of the prior estates 
being void in law. Their Lordships understand “ failure or 
determination” to mean failure or determination iñ fact, of an 
estate or estates which the testator considered sufficient in law, 
and that these limitations over were in the scheme of this will 
intended to follow the creation of the prior estates of inheritance, 
and must fall therewith. 

Their Lordships are thus of opinion that a life-interest has 
been created in Jatindra Mohan Tagore, and that the estates 
of inheritance and subsequent estates or interests attempted to 
be created by the will have failed. 
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The; decision of the rights in the real estate involves the per- 
sonalty' settled therewith, which calls for no further remark. 
There is, however, left the question how far the personalty not 
settled with the realty, but to be made into a distinct fund by 
the will after the legacies and annuities had been disposed of, 
ought to be dealt with, Whether the bequest of the corpus is 
void, or whether the interest is to be enjoyed by the tenant for 
life so long as he can enjoy the realty. 

The gift of the personalty, or rather of the fund in money 
and securities for money into which the personalty was to be 
converted after the falling in and satisfaction of the legacies 
and annuities, was held absolutely void in the High Court 
(appellate jurisdiction). The Chief Justice rejected the words 
“or persons” as insensible, because only one person could take the 
beneficial interest in the realty at the same time, and he treated 
the gift of the fund of money and securities for money as a gift 
of the corpus to an uncertain person who might be one of those 
who, for failure of the estate in tail male, cannot take the realty. 
Mr. Justice Norman declined to reject the words “or persons,” 
and he suggested amongst others the construction that the per- 
son then in possession and his successors should take the entire 
income and profits without deduction ; but he leant to the alter- 
native, that it was uncertain whether the -testator meant to 
make an absolute gift, or only to give the interest in succession, 
reddendo singula singulis, and upon this ground he concurred in 
holding the gift to be void. The decree gives Jatindra Mohan 
Tagore the surplus of the interest remaining in the hands of 
the trustees after payment of the legacies and annuities, and 
excludes him and his successors from any right to the subse- 
quently accruing interest, which is hardly consistent. The 
intention of the testator, however, appears sufficiently clear to 
give effect to all the words as follows,—viz., that the surplus in 
the hands of the trustees, and the subsequently accruing inter- 
est of the personal fund, is to go in the same line and to the 
same “person or persons” as were in succession to take a bene- 
ficial interest in the realty, in the same manner as the rents of the 
realty. The words “or persons,” instead of: being rejected as 
inconsistent with a gift of the corpus, ought rather to be taken 
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as conclusive to show that the intention was to benefit persons 
taking successively, rendering to each his share of the interest. 


The word “person” in the singular is used in the clauses direct- 


ing a conveyance of the real estate, although the conveyance 
was to be for the benefit of all the persons taking successively, 
because there was only one conveyance to be made for the 
benefit of all. The words “or persons” in the plural were 
proper in the clause directing the trustees, not to convey, but 
to stand « possessed of, and interested in, the trust moneys, and 
securities, and the interest, dividends, and the annual proceeds 
thereof in trust” absolutely for the person or persons entitled 
under the limitations, &c., to the beneficial or absolute enjoy- 
ment of the real property. And the use of the plural shows 
that one person was not to take all, but that several persons 
were to take, and they could only take in succession under the 
limitations in the will, The words “ absolutely” and “ absolute” 
are used not to indicate that the whole was to go over together, 
but that it was to be enjoyed free from the charges in respect 
of legacies and annuities. No person could be entitled to the 
“absolute” enjoyment of the real property under the will in 
the largest sense, and “absolute” is. classed by the will with 
“ beneficial,” so ds to have a distinct meaning as applied to each © 
holder, whether for life or in tail male. The result, in their 
Lordships’ opinion, is that, after the legacies and annuities fall 
in and are satisfied, the intention was to establish a trust of a 
fund, consisting of money and securities, the interest of which 
should be paid to the person or persons for the time being 
successively entitled to the rents of the real estate, the corpus 
remaining otherwise undisposed of. 

In this respect the decree ought, in the. opinion of their 
Lordships, to be varied, and a declaration made of the right of 
Jatindra Mohan Tagore, not only to the surplus interest of the 
personalty until legacies and annuities fall in and are satisfied, 
but also to the interest of the personalty after such falling in or 
satisfaction. À 

As to the plaintiff’s claim to maintenance, their Lordships 
adopt the conclusion arrived at in the High Court. Without 
entering into the general question as to how far the testament- 


VOL, IX]. ‘> PRIVY COUNCIL. ~~ 


ary power as to ancestral property can supersede the claim 
to maintenance, it is enough to say that the claim in this 
case must be sustained, if at all, upon the footing that the 
marriage gift ought to be rejected. The plaintiff admits a mar- 
riage gift by his father of real property, producing at the time 
Rs, 7,000 per year, which, primd facie, is an adequate main- 
tenance. He does not state the present income. His averment 
of its insufficiency is not that it is in fact unreasonable or inade- 
quate, but only that it is insufficient “ considering the amount 
‘and value of the said Prasanna Kumar Tagore’s property.” 
~The amount of the property, doubtless, is an element in deter- 
mining the sufficiency of a maintenance, but it cannot be re- 
garded as the criterion. Other circumstances, and even the 
position or conduct of the claimant (speaking generally, and not 
of the particular claimant) may reduce the maintenance. If 
the plaint were considered well founded in this respect, a son 
not provided for might compel a frugal father, who had acquired 
large méans by his own exertions, to allow a larger maintenance 
than he himself was satisfied to live upon, and than children 
living as part of his family múst be content with. The only 
question raised, therefore, is, whether the obligation, moral or 
legal, of the father to provide a reasonable maintenance for his 
son, is satisfied by a marriage gift of a primd facie adequate 
income; and their Lordships are of opinion that such a gift is in 
its character obviously a provision for maintenance which in this 
case must be regarded as sufficient, and in respect of which the 
plaintiff has laid no foundation for further inquiry, either in law 
or fact. 

The plaintiff’s claim to an account must next be considered. 
He takes nothing under the will. As heir-at-law he is entitled 
to so much of the inheritance in the real and personal property 


as is not exhausted by the valid provisions of the will, and he. 


is entitled to the protection of the law to keep that inheritance 
intact, until he comes into its enjoyment. He has averred upon 
‘information and belief that the trustees, ‘against the directions 
‘contained in the will,” sold securities for money consisting of 
-Government Paper, “ out of the corpus of the estate of the said 
testator, and have improperly applied the proceeds thereof.” 
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Issue was taken by the trustees upon this averment. In the 
High Court (original ordinary civil jurisdiction), Mr. Justice 
Phear considered this statement of the plaintiff insufficient, 
because “ the trustees and executors are distinctly empowered by 
the will to pay debts and legacies out of the personalty and 
the selling of the Government Paper, of which the plaintiff com- 
plains may, as far as anything goes which is stated by the plaint- 
iff, have been effected for that purpose.” The High Court 
(appellate jurisdiction) however directed’ an account, thinking 
that an averment upon “information and belief” was sufficient 
as to a fact within the defendants’ knowledge, atid not within the ` 
plaintiff’s, and that the statement as to the sale being “against 
the directions contained in the will,” and of the proceeds being 
« improperly applied,” was consistent with a due performance of 
the trust. In this latter view their Lordships concur and hold 
that the plaintiff is entitled to the account decreed, Whether 
any further relief should follow must be decreed by the High’ 
Court upon the result of the account when taken. , 

Upon the question whether or not there ought to be made a 
declaration, beyond a mere expression of opinion, as to the rights 
of the parties after the life-interest of Jatindra Mohan Tagore, 
their Lordships are of opinion that such a declaration ought to 
be madg. This case is distinguishable from Lady Langdale v. 
Briggs (1), where it was laid down that, generally speaking, it 
is not according to the course of the Courts in England to 
declare future rights, and it falls within the exceptions there 
contemplated as possible, ‘in the judgment of the Lord Justice 
Turner, page 428; because all the existing parties interested 
are in Court, and it is impossible to decide the case without con- 


sidering the whole scope of the will, and arriving at judicial 


conclusions as to’the rights of each of the parties thereunder, 


. which judicial conclusions, so far as they dispose, or may dispose, 


of the rights of those parties, ought to be incorporated in the 
decree. 

As to costs, considering that the important questions litigated 
have arisen from the novelty and difficulty of the will, their 
Lordships are of opinion that the costs as between attorney and 

(1) 8 De, G, M, & @, 391. 
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client of all parties in the lower Court, upon appeal tothe High 
Court (appellate jurisdiction), and of the appeals to Her Majesty 
in Council, ought to be paid out of the estate, taking first the 
corpus of the personal or moveable estate, and. that future costs 
ought to be reserved until the taking of the account, and be then 
disposed of by the High Court. 
. Their Lordships will therefore humbly PEE to Her 
Majesty that the decree of the High Court (appellate jurisdic- 
tion) be in part affirmed, and in part varied, and that additional 
declarations of the rights of the parties should be made as 
follows, that is to say :—that the said decree be affirmed, so far 
as it orders, that the decree of the lower Court in its ordinary 
civil jurisdiction, be reversed: and ‘that the plaint in this suit 
does show a cause of action: and"that the testator died intestate 
as to certain portions of his property: and that part of the tes- 
tator’s immoveable property was ancestral estate, and that he 
had a right to dispose thereof by will: and that the plaintiff is 
not entitled to any maintenance from the estate of the testator; 
and that the plaintiff is entitled to an account as directed by the 
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decree of the High Court (appellate jurisdiction): and that, as ~ 


to the residue of the said decree that the same be varied, and 
the following order and decree substituted for the same, that 
is to say :—that the defendant Jatindra Mohan Tagore is bene- 
ficially entitled to a life interest under the said will in the real 
or immoveable property, and also in the personal or moveable 
property yested in the trustees therein mentioned, and directed 
` to be conveyed or converted into a fund respectively, subject to 
the payments therein directed to be made, and to the provisions of 
the will not hereby declared to be void; and also, until the 
legacies and annuities fall in and are satisfied, to receive Rs. 2,500 
per month: out of the net rents of the real or immoveable 
property, and also the surplus rents of the same and the unex- 
pended surplus of the interest, dividends, and annual profits of 
the personal or moveable property which from time to time 
remain unexpended after the payments by the will directed to 
be made thereout ; and also that, subject to the trusts for payment 
of the legacies and annuities, the said Jatindra Mohan Tagore 
is beneficially entitled for his life to use and enjoy the library, 
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carrisges, horses, farm-yard, furniture, jewels, gold and silver 
plates, and other articles belonging to the said testator, except 
the jewels, household furniture, and other articles which, at the 
time of the testator’s death, was or were in the personal use of 
any member of the testator’s family, which by the will are not, 
or were not, to be collected, or got in, or sold by the said trustees 


. and executors: and that the limitations in tail male and subse- 


quent limitations in the said will respectively, have failed and 
are void and that, upon the failure or determination of the life- 
interest of the said Jatindra Mohan Tagore, the plaintiff, sub- 
ject to the provisions in the said will-not hereby declared to be 
void, is entitled, as heir-at-law of the said testator, to the real 
and personal property in respect of the receipt and enjoyment of 
which the said life-interest is declared; and that upon the expira- 
tion of the said life-interests, and subject to any trust not hereby 
declared void, the benefigial interest in the said real and personal 
property is vested in the plaintiff as such heir-at-law: and that 
the case be remitted to the Lower Court, with a direction that 
it shall try the seventh (1) issue, and return its finding thereon, 
with the evidence, to the High Court (appellate jurisdiction) : 
and that the costs of the parties respectively in the lower 
Court, of the appeal to the High Court (appellate jurisdiction), 
and the costs of the several appeals to Her Majesty in Council, 
be taxed as between attorney and client, and paid out of the 
estate, taking first the corpus of the personal or moveable pro- 
perty, and that the future costs, if any, be reserved and disposed 
of by the High Court (appellate jurisdiction) upon the taking 
of the account by that Court directed, 


- Decree modified. 


Agent for Jatindra Mohan Tagore and Surendra Mohan 
Tagore: Mr. Mortimer. 


Agent for Ganendra Mohan Tagore: Messrs. J. S. and A. P. 
Judge. 


(1) In the decree, as printed, erroneously called the sixth issue. 
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‘ [APPELLATE CRIMINAL.] 
Before Sir Richard Couch, Kt., Chief Justice, and Mr, Justice Ainslie, 
ANGELO and anormnE (Dersenpayts) v CARGILL AND ANOTHER 1872 
(Conrenarnants).* i August 24, 


Thoroughfare—Publie Place—Nuisance—Obstruction—Magistrate—Jurisdic= 
tion — Criminal Procedure Code (Act XXV of 1861), ss. 308, 404, 434— 
Right to begin. 


Where, in a proceeding before a Magistrate under s, 308 of the Code of 
Criminal Procedure, for the removal of an obstruction from a thoroughfare or 
public place, the accused appears and shows cause, it is the duty of the Magistrate 
to enquire whether there is a thoroughfare or public place, and whether there is an 
obstruction. If the Magistrate makes the enquiry upon evidence before him, he 
does not act without jurisdiction, or in excess of jurisdiction. The High Court 
cannot set aside his order except for an error in law, or an excess of jurisdiction. 
Tt is not a ground for interference that the Magistrate has come to an erroneous 
decision upon the evidence. 


- Tars was a reference by the Sessions Judge of the 24-Pergun- 


nas, under s. 434 0f the Code of Criminal Procedure, of an order 
-of the Joint Magistrate made under: s. 308 (1) for the removal 


of certain obstructions from a thoroughfare. 


- (1) S. 308.—* Whenever the Magistrate 
of a district or of a division of a 
district may consider that any unlawful 
obstruction or nuisance should be re- 
moved from any thoroughfare or public 
place, or that any trade or occupation, 
by reason of its being injurious to the 
health or comfort of the community, 
should be suppressed, or should be re- 
moved to a different place, or that the 
construction of any building, or the dispos- 
al of any combustible substance; as likely 
to occasion conflagration, should he pre- 
vented, or that any building is in such a 
state of weakness that it is likely to 
fall, and thereby cause injury to persons 
passing by, and that its removal in con- 
sequence is necessary, or that any tank 
or well adjacent to any public thorough- 


* Reference to the High Court, under s. 


by the Sessions Judge of the 24-Pergunnas, 


fare should be fenced in such a manner 
as to prevent danger arising to the public, 
he may isue an order to the person caus- 
ing such obstruction or nuisance, or 
carrying on such trade or occupation, or 
being the owner or in possession of, or 
having control over, such building, sub- 
stance, tank, or well as aforesaid, calling 
on such person, within a time to be fixed 
in the order, to remove such obstruction 
or nuisance, or to suppress or remove 
such trade or occupation, or to stop the 
construction of, or to remove such build- 
ing, or to alter the disposal of such sub- 
stance, or to fence such tank or well 
(as the case may be), ‘or to appear before 
such Magistrate within the time men- 
tioned in the order, and show cause why 
such order should not be enforced.” 


434 of the Code of Criminal Procedure, 
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The complaint, which was instituted on the 26th April 1872, 
in the Court of the Deputy Magistrate in charge of the 
Sealdah Sub-division, was that Messrs, Angelo Brothers 
had laid down a tramway in a public place or thoroughfare at 
Cossipore, and had thereby caused common injury, annoyance, 
and danger to the public or people in general who dwelt, or 
occupied property, in the vicinity 

On the 6th May 1872, the police forwarded a report and a 
map of the locality. An order was directed to be issued upon the 
defendants to remove the obstruction within three days, or to 
appear and show cause why they should not do so. The defend- 
ants appeared within three days to show cause. The case was 
then removed to the Court of the Joint Magistrate of the 
24-Pergunnas on the 14th May 1872, at the instance of the 
defendants. The defendants denied that the land was public 
land; they claimed it as their own property under a maurist 
pattá from the zemindar.. 

The Joint Magistrate visited the spot, and, after receiv- 
ing the evidence offered by both sides, came to the conclu- 
sion that the lane in which the tramway had been laid was 
a public thoroughfare, and, on the 4th June, ordered that the 
defendants should remove the obstructions within four days 
under pain of prosecution under s. 188 of the Indian Penal 
Code. 

The Sessions Judge of the 24~Pergunnas, at the instance of the 
defendants, made a reference to the High Court, expressing his 
opinion that the Joint Magistrate’s proceedings in the case 
should be quashed as illegal, and made in excess of jurisdiction. 
He considered that the evidence showed that the lane was not 
a thoroughfare, and that the fact of Messrs. Angelo holding a 
maurist pattá of the land barred the Magistrate’s interference: 
under s. 308, and raised a.question which the Civil Court 
alone ‘could decide. 


Mr. Lowe (with him Mr. Trotman) in support of the order of 
the Magistrate. 


The Advocate-General (offg.) contra, 
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Coucu, 0.J.—Is there any practice in this Court in references 
under s. 434, when Counsel appear, as to which ‘ide should 
begin? (1). 


The <Advocate-General.—So far as I know, the practice 
is not settled. I believe it is usual to lay the reference 
before the Court; the Court reads it, and if it thiaks proper, it 
quashes the order of the Magistrate at once; but if there be 
any matter upon which the Court requires information, or if it 
thinks that the matter is arguable, Counsel are allowed to 
address the Court. I believe Counsel are not heard as a matter 
of right, but of indulgence, 


Coucu, C.J.— That is so. Counsel do not appear as of right. 
The reference from the Judge impeaches the order of the 
Magistrate. I think we should give some effect to the opinion 
of the Judge, and call upon Mr. Lowe to support the order. 

Mr. Lowe contended that the Magistrate’s.order was in accord- 
ance with the law, and that his estimate of the evidence was 
quite correct. Where the defendants, in showing cause, claim 
any right in the land which is said to be a thoroughfare, the 
Magistrate must enquire whether they have such right or not; 
otherwise aman, by claiming a right of property, even in a publie 
road, might stop the action of the Criminal Courts, and continue 
the nuisance. Where, as in this case, the public generally and 
the villagers pass over a way as of right, using it continuously 
without interruption for many years, that way is a public 
thoroughfare. The evidence, both oral and documentary, showed 
that the lane was a public road thirty years ago. The Magis- 
trate’s conclusion from the evidence is correct; but supposing it 
is not, it does not constitute such an error in law, or an acting 
in excess of jurisdiction, as would enable this Court to set it 
aside under the - provisions of s. 404 of the Code of Criminal 
Procedure, or under its general: power of supervision— Queen v. 
Ala Baksh (2). 


(1) See s. 297, Act X of 1872. (2) 7B L R., 482, in note. 
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1872 The Advocate-General.—The Judge’s view is correct, that, 
ANGELO where the land is claimed as private. property, as in this 
Caro, case, it is for the Civil Court to decide whether the claim 

> is groundless or not. It could not be the intention of the 
Legislature to leave it to the Magistrate to determine the title 
to property. The defendants here have put forward, not ‘an 
imaginary, but a substantial claim, and have -filed the deed, a 
maurést patid, under: which they claim the land as their own 
property, Under these circumstances, is it proper for a Magis- 
trate to try, first, to whom the land belongs, and then to order the 
removal of a nuisance at.the instance of a private individual 
os or of a private firm? §. 308 only says that, whenever the 
Magistrate “may consider that any unlawful obstruction or 
nuisance should be removed from any thoroughfare or public 
place,” &c. The language of this section clearly indicates that 
the place must be indisputably a public place, and not private 
property. If this were a public place, it would be under the- 
care of the Suburban Municipality; but no claim is made 
here on. their behalf. i ; 
It may be a question too whether, supposing the lane to be a. 
public road, the rails that have been put down are a nuisance 
and obstruction within the meaning of the law. The obstruction 
is certainly not one that would prevent either men or horses from ~ 
using the road for the purposes for which they have, according . 
‘to the evidence, been hitherto used. 


Mr. Lowe in reply. 
The judgment of the Court was delivered by 


Covou, C.J.—In this case, which was referred to this Court 
under s. 434 of the Code of Criminal Procedure by the Judge 
of the 24~Pergunnas, the Magistrate had proceeded under s. 308 
of the Code of Criminal Procedure, and had made an, order 
which the Sessions Judge says he is of opinion was in excess 
of his jurisdiction, and ought to be quashed. $. 308 gives power 
to the Magistrate, whenever he considers that there is any 
unlawful obstruction or nuisance which should be removed from 
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any thoroughfare, to make an order calling upon the person causing 
the obstruction or nuisance to remove it, or-to show cause to the 
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contrary. In this case, cause was shown by the persons upon whom Careri, 


the order was made, Messrs. Angelo Brothers, and the Magistrate 
entered upon the enquiry. Now, when cause is shown, it is the 
duty of the Magistrate to, and he must, enquire whether there 
is a thoroughfare within the meaning of the section, and whether 
there is an obstruction. It cannot be said that, in entering upon 
that inquiry, he is not acting within his jurisdiction. Bf, in the 
course of the enquiry, he decides any point of law erroneously, 
the case may be taken up by this Court under s. 404 of the 
Code of. Criminal Procedure; but if there is evidence before him, 
and he decides upon it, although his decision upon the evidence 
may be an erroneous one, yet if there is no error in law, the 
case does not come within s. 404: nor is an erroneous deci- 
sion upon the evidence an excess of jurisdiction which would 
enable this Court to interfere under its general power: of super- 
intendence. , 

With reference to what is an excess of jurisdiction in cases of 
this kind, or a want of jurisdiction, the language of Lord Den- 
man, in a leading case upon questions of this description, may be 
usefully quoted. It is in the case of The Queen v. Bolton (1). 
There an order had been made by Magistrates under an Act of 
Parliament, which gave power to them in certain cases to make 
orders for giving up possession of land to the church-wardens 
and overseers of a parish, and the case being brought beforé 
the Court of Queen’s Bench by a certiorari, Lord Denman, in 
his judgment, having stated that there were two points made, 
` first, that the proceedings all being regular upon the face of 
them, and disclosing a case within the jurisdiction of the Magis- 
trates, the Court could not look at affidavits for the purpose 
of impeaching their decision; and the second that, even if the 
affidavits were looked at, the case would be found to be one of 
conflicting evidence in which there was much to support the 
conclusion to which the Magistrates had come, says :—‘ The first 
of, these is a point of much importance, because of very general 


(1) 1 Q. B., 66, 
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application ; but the principle on which it turns is very. simple : 
the difficulty is always found in applying it. The case to be 
supposed is one like the present, in which the Legislature has 
trusted the original, it may be (as here) the final, jurisdiction on 
the merits to the Magistrates below; in which this Court has no 
jurisdiction as to the merits either originally or on appeal. All 
that we can then do, when their decision is complained of, is to 
see that the case was one within their jurisdiction, and that their 
proceedings on the face of them are regular ‘and according to 
law. Even if their decision should upon the merits be unwise 
or unjust, on these grounds we cannot ‘reverse it.” And 
then, in the subsequent paragraph, with regard to the objection 


- of want of jurisdiction, he says:—‘ But where a charge has 


been well laid before a Magistrate, on its face bringing itself 
within his jurisdiction, he is bound to commence the enquiry : in 
so doing he undoubtedly acts within his jurisdiction: but in the 
course of the enquiry, evidence being offered for and against 
the charge, the proper, or it may be the irresistible, conclusion 
to be drawn, may be that the offence has not been committed, and 
so, that the case in one sense was not within the jurisdiction. 
Now to receive affidavits for the purpose of showing this is 
clearly in effect to show that the Magistrate’s decision was wrong 
if he affirms the charge, and not to show that he acted without 
jurisdiction: for they would admit that, in every stage of the 
enquiry up to the conclusion, he could not but have proceeded, 
and that if he had come to a different conclusion, his judgment 
of acquittal would have been a binding judgment, and barred 

another proceeding for the same offence. Upon principle, there- 
fore, affidavits cannot be received under such circumstances, 

The question of jurisdiction does not depend on the truth or 

falsehood of the charge, but upon its nature; it is determinable 
on the commencement, not at the conclusion, of the enquiry: and 

affidavits to be receivable, must be directed to what appears, at 

the former eae and not -to the molp disclosed in the progress 

of the enquiry.” 

Here, if the Magistrate has come to a wrong conclusion upon 
the evidence, it does not affect his jurisdiction. He had jurisdic- 
tion to enquire, and if there was, as, in this case, evidence before ` 
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him, he cannot be.said to have exceeded his jurisdiction, although’ 
his conclusion may not be the conclusion that ought, in the 
opinion of the Sessions Judge, or of-us, to be drawn from the 
evidence. The Magistrate had to decide whether there was a 
thoroughfare, and whether there was an obstruction: it was not 
necessary to'determine what-is meant by thoroughfare, whether 
a public way along which all persons have a right to pass and 
re-pass, or a way along’ which only some persons have a right to 
pass and re-pass. In either case, there was evidence upon which 
the Magistrate might find that there was a thoroughfare. There 
was evidence, especially what Mr. Lowe referred to, viz., the 
statements of the parties themselves, that it wasa public thorough- 
fare, and there certainly was abundant evidence that it was a 
way which was used by a considerable number of persons. The 
Magistrate, therefore, had evidence before him; and there has 
not been in this case, either an erroneous decision upon a point of 

law, or an acting without jurisdiction or in excess of jurisdiction. 
` The proceedings must be returned ; the Court makes no order. 
under s: 404.. 


[ORIGINAL CIVIL.] 


Before Mr. Justice Markby. - 


ANANDA CHANDRA BOSE' (one or TuE DEFENDANTS) v. 
L. P. D. BROUGHTON (PuarntiFF),* 


_ Appeal to- Privy Council—Subject-matter in Suit under. appealable Value— 
Decision to govern other Suits—Practice—Leave to appeal. 


Leave to appeal to the Privy Council granted where’ the appeal, though valued 
at less than Rs.. 10,000, involved indirectly questions respecting property of the 
value of Rs. 10,000, inasmuch as the judgment of the High Court would govern the 
decision in other suits which the plaintiff intended to bring on precisely the same 
grounds, and in respect of which precisely the same questions would arise as had 
arisen in the suit sought to be appealed. 


THE plaintiff, being possessed of gerai property as Adminis- 
trator-General, brought a suit to set aside a patté granted to 
the defendant by a former manager of the estate, and ratified 


* * Privy Council: In the matter of Special Appeal No. 1016 of 1871. 
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by his successor, on the ground that it had been so granted and 
ratified without authority. The decree of the Court of first 
instance, which had dismissed the plaintiff’s suit, was reversed 
by the lower Appellate Court, but affirmed on appeal by the 
High Court (Couch, C.J., and Mitter, J.) The plaintiff there- 
upon petitioned for leave to appeal, to the Privy Council from 
the judgment and decree of the High Court. He stated in his 


‘petition that the appeal, though valued at only Rs, 1,540-4-8,° 


involved clainis and questions respecting property of an, 
aggregate value of not less than Rs. 10,000, inasmuch as. 
the judgment of the High Court would govern the decision in, 
various other suits which he was about to bring against the 
defendant, in order to set aside other pattás similar to the one , 
in suit, and similarly obtained by the defendant. The petition - 
was supported by an affidavit to the same effect of the then 
manager of the estate. Dy 

The defendant, in an affidavit filed in answer to a rule to show: 
cause why the requisite certificate should not be granted to the 
plaintiff, opposed the application on the ground that no other - 
law-suit was then existing between him and the plaintiff 
respecting any other portion of the property similar to this one in 
which the application was made; that the other land held by 
him was so held under different titles, obtained: on different 
occasions, under distinct circumstances, and from various 
managers, each of which titles must, in the event of future 
litigation with regard thereto, depend upon its own merits; and 
that the leases granted by the different managers did not 
altogether amount in value to Rs. 10,000. In three schedules 
appended to his petition, he set out the alleged value of the 
various leases. 


Baboo Nilmadhab Bose showed cause. He contended that the 
facts stated in the defendant’s affidavit showed that the case was 
not one in which leave to appeal should be granted. 


Mr. Woodroffe in support of the rule referred to the case’ 
of Ko Khine v. Snadden (1), in which the Privy Council 


(1) 1 Burma L, R, 1. 


- 
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granted leave to appeal, although the amount involved in the 1872 
action was under the appealable value, there being an important OTDA 
question of law raised, and eleven other actions brought involy- Boss 
ing the same question of law, and which had been directed by Brovauirow, 
an order of the Court below to be heard upon the same evidence, 
and concluded by the same judgment, and the aggregate 
amount involved in the actions being more than the appealable 
value, f 
Marxsy, J.—It seems to me that the result of the affidavit 
is this, that it is clear that there are in addition to the patt, 
which was the subject of appeal to this Court, five other pattds 
standing precisely on the same grounds, and in respect of which 
_precisely the same questions arise as have arisen in the suit 
which has already come up to this Court; and I do not think 
there can be any doubt, therefore, that the judgment of this 
| Court did involve directly or indirectly a question respecting 
property of the value of the aggregate value of the whole of 
the property comprised in these six pattás. 
I do not think there is any ground for either of the conten- 
tions put forward by the opposite party, either that it is neces- 
sary under the Charter that suits, in respect of these other 
pattds, shall‘actually have been commenced, or that this question 
must be governed by the Rules of 1838, and not'by the existing 
Charter. The question therefore which I have to consider is 
whether the aggregate value of the properties comprised in 
these six pattés does amount to Rs. 10,000, as it has been 
positively affirmed in the affidavit on the part of the petitioner 
that it does. The opposite party has set out in schedule A in 
his affidavit the extent of the properties, and what he states to 
be their value. Now, I do not think it will be a desirable course 
in this case to have any further affidavits in the matter; if I had 
any doubt, I should have been more inclined to direct an enquiry 
if I could possibly do so through some officer in the mofussil. 
-But upon these contradictory affidavits, I find that the property 
is of the value of Rs. 10,000. The property which is actually 
involved in the suit which has come up to this Court is as 
shown by the schedule of the value of Rs. 21 per déighd; 
56 
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the remaining property is stated to be of the average value 


„of something between Rs, 5 and 6 per bighd: either of these 


sums is extremely low for the valuation of a perpetual interest ` 
in the land, and.no explanation whatever is given—although all 
these pattds were granted about the same time for lands situated 
in the same district—why this extraordinary difference should 
exist. I think that, in the absence of any satisfactory explana- 
tion for this difference, credit ought to be given to the allegations 
made by ‘the petitioner in his affidavit that the property is of 
the value of Rs. 10, 000. I do not think, therefore, that it 
is necessary to make a further enquiry. I think upon this evi~ 
dence I ought to admit the appeal. : 

. The rule is made absolute, and a certificate should be granted 
that the judgment of this Court did involve indirectly a ques- 
tion n respecting BER of the value of Rs. 10,000, 


Leave gr anted. 


Attorneys for the respondent: Messrs. Berners, Sanderson, 
and Upton. 


) 


[PRIVY COUNCIL] : 





GANGAPRASAD (ONE OF THE PLAINTIFFS) v. MAWJI 
LAL anb MUSSAMAT LAKHU (Derenpanrs). 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


"Bond— Evidence--Non-registration. 


In an action on a bond and mortgage, which was not registered, and the factum 
‘of which was denied, the Principal Sudder Ameen decided in favor.of the plaintiffs ; 


' but such judgment being reversed by the High Court, the Judicial Committee 


conside¥ing that too much weight -had been given to the fact of non-registration, 
reversed that finding, and, after a careful analysis of the evidence, found the p bond 


to be genuine, 


TEIs was an appeal from a decision of the High Court 


’(Seton-Karr and Macpherson, JJ.), dated 11th May 1866. 


* Present:—THs Riant Hon’sie Sir James W, Corviie, Sir Josera Narrer, Lorp 
JUSTICE James, LORD Justice MELLISEH, AND Sin Lawrence PELI» 
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` The appellant and one Madhusudan Lal sued the respondent, 1871 
Mawji Lal, to recover the amount of a mortgage and of a bond Gaxcarrasap 
given at the same time, and to set aside as fraudulent a deed Mawai Lau 
executed by him in favor of his wife. 
It appeared that the plaintiffs had had dealings with a firm 
. carried on by two sons of the defendant, Banshi Laland Debi 
Prasad, and were in April 1863 found to be creditors to the 
extent of Rs. 30,000 in the- two sums of Rs. 25,000 and 
Rs. 5,000. The firm failed in 1864, and the defendant alleged 
that he had, by selling his property to his wife, assisted his sons 
with money. The bond sued on was dated the 2nd May 1863, and 
contained no allusion to the partnership dealings, but stated that 
Rs. 25,000 was due to one of the plaintiffs, and Rs. 5,000 to the 
other. The defendant denied the signature to the bond, and 
alleged that the deed was forged. It was not registered. 
The Principal Sudder Ameen of Monghyr found that Mawji 
Lal was a partner in the firm carried on by his sons, and this 
being so, he held that the factum of the bond was supported by 
the probabilities of the case, as well as by evidence of attesting 
Witnesses, Í 
The High Court, in reversing this decision, gave the following 
judgment :— : 
“ This is a suit on a mortgage bond, and the sole question is whether 
it ever was executed by the appellant, Mawji' Lal. The Lower Court 
has held that it was, and hag given the plaintiffs a decree. On a care- 
ful consideration of all the evidence, however, we are of opinion ` that 
the judgment of the Lower Court ought to be reversed, and that the 
plaintiffs’ suit ought to be dismissed. We are satisfied that this bond 
was not executed by the appellant, Mawji Lal, and that it is put forward 
by the plaintiff, in order to establish his liability for the debts of a 
firm which did business in the name of his sons, Banshi Lal and Debi 
Prasad. The Lower Court hag found, and perhaps correctly, that 
Mawji Lal was a partner in that firm, But the Court has laid too 
much stress on that fact, and has erred in thinking that it helps to prove 
that this bond is what it purports to be. If Mawji Lal was in reality, 
although not openly, a partner, that is no doubt a good reason why the 
plaintiffs should try to get from him an acknowledgment of his 
liability for the firm’s debts : but it does not, as it seems to us, add to 
the probabilities of the story that, the firm being in insolvent circum- 
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stances, Mawji Lal, whose connexion with the firm it would other- 


GanaarrasaD wise have been very difficult to prove, should voluntarily come forward 


LA 
Mawar, Lan. 


aod give this bond. 


The signing of the bond is sworn to by three or four witnesses. The 
appellant, Mawji Lal, however, positively denies that he signed it, or 
‘that he ever borrowed money from, or was in any account indebted to, the 
plaintiffs. Although the bond is for so-large a sum as Rs. 30,000, 
and is said to have been signed in a house in Monghyr in the imme- 
diate neighbourhood of a Register office, it has not been registered. 
We think that this fact operates very unfavorably to the piaintiffs’ case 
when the circumstances under which the bond is said to have been 
given are borne in mind, and we cannot concur with the Lower Court 
in accepting as sufficient the plaintiffs’ explanation of their reasons for 
not registering, namely, that because Mawji Lal was a relation, they, 
from motives of delicacy, abstained from having the deed registered. 
Further, we find that, subsequent to the ‘date of this document, Mawji 
Lal sold to his wife the very properties which it purports, to mortgage 
to the plaintiffs. We cannot understand what object Mawji Lal could 
have had in making this transfer, if he knew that he had already- given 
this mortgage to the plaintiffs ; while, on the other hand, we can very ' 
well understand why he should have assigned his property to his wife, 
if he believed if to be then unencumbered, and knew that the plaintiffs 
and others were threatening legal proceedings with a view to having 
him made liable for the debts of the firm of Banshi Lal and Debi 
Prasad. The plaintiff, Gangaprasad, was examined, and, never men- 
tioning the firms, spoke as if all the money advanced had been advanced 
solely to Mawji Lal. He says—“ I do not know what Mawji Lal did 
with the money borrowed. Ido not recollect on how many occasions 
he borrowed the money. The moneys used to be lent without the 
execution of documents. The way in which the moneys were borrowed 
is mentioned in my books.” Yet it is perfectly clear that the debt 
due to the plaintiffs was the debt of the firm, and not of Mawji Lal 
alone. Mawji Lal may have been liable for it as a partner, but he was 
not liable otherwise. On the whole, we are of opinion that this bond 
was not executed by the appellant, Mawji Lal, and that it is a false docu- 
ment set up by the plaintiffs, in order to establish Mawji Lal’s liability 
for ‘the debts of the-firm of Banshi Lal and Debi Prasad, and to get 
over the difficulty thrown in the way of creditors of that firm by the 
assignment made by Mawji Lal to his wife. What Mawji Lal’s 
real liabilities in respect of that firm may be, we need not now consider. 


` 
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We reverse the judgment of the Lower Court, and dismiss the plain- 1871 
tiffs’ suit with all costs in both Courts,” GANGAPRASAD 


The plaintiff, Gangaprasad, then appealed to England. eee 
Sir R. Palmer f Q. C., and Mr. Leith for the inadina 
~ Mr J. D. Bell and Mr. Theodore Thomas for the respondents. 


Their Lorpsures delivered the following judgment: :— 


This is an action on a bond which was given, accompanied, by 
a mortgage, and it also seeks to set aside a subsequent sale by 
. the defendant, who granted the bond of the property mort- i 
gaged to his wife: and the defence was that the bond was a 
forgery, and was never executed by the defendant. . The Prin- 
cipal Sudder Ameen, the first Judge who heard it, and who 
also heard the witnesses, came to the conclusion that the bond 
was executed: the High Court came to a contrary conclusion: 
- and their Lordships‘have to determine on which side the evi- 
- dence really preponderated, and with which is the -two judg- 
ments they agree. ` : 

Now, the signature to the bond. was in the first instance marid 
by the plaintif, by two of the attesting witnesses, and by the 
mooktear who wrote the bond and framed it. The defend- 
ant denied that it was his signature, but he did not call any 
evidence at all to prove that the bond was not in his hand- Pp 
writing; neither did he produce any of his undoubted signa- 
tures, in order that the Court might have the opportunity of 
comparing the disputed signature on the bond with his admitted 
signatures. Therefore, as far as depends on thé direct evidence 
whether the bond was genuine or not, the evidence on the part 
of the plaintiff, in support of the genuineness of the bond, 
appears very greatly to preponderate, because there is the 

-evidence of the attesting witnesses and of the person who drew 
it; find there is nothing against it but the evidence of the 
defendant himself. 

But then the circumstances under which the bond was alleged to 
be executed have to be considered, for the purpose of seeing 
whether it is probable that such a bond should be executed or 
not, . It appears that there were two sons of the defendant 
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1871 who carrried on business; one of them appears to Have been 
Ganaarnasap not more than fifteen years of age at the time of the trial of the - 
Mawst Lat, suit, and -therefore he’ must have been very considerably 
younger at the time when the bond was executed; and as 
respects the other son, it appears that he admits that he had ‘no 
money of his own at all, and that all the money he had he 
procured from his father. There is some further evidence 
given as to what had happened in other suits, which may tend’ 

to prove fhat the defendant was a partner in the house of his 
sons, or rather, in fact, that he was carrying on business in his 
sons’ names. The High Court appear to have believed that; at 
least, they say that they do not come to any contrary conclusion 

on that part of the case. Then it appears that the sons, or the 
house of business, were ungestionably in some difficulties at the 
time when this bond was given; and it also appears that one of 
the brothers of the plaintiff had married a daughter of one of 
the defendants. Then the bond is given for two separate debts; 

` one a debt of Rs. 25,000, due to the first plaintiff, and another, 
a debt of Rs, 5,000, due to the second plaintiff. The. first 
strong corroboration on the part of the plaintiff’s.case was 
the entries in the books of the defendant’s two sons, and 
these prove beyond all question that these two debts of 
Rs. 25,000 and Rs. 5,000 were due, and therefore there ig no 
doubt that there was an actual debt of Rs. 30,000, They add 
up those two sums which are entered in the cash-book— 

“ amount due to you Rs. 25,000, besides which there is due to 
Madhusudan Lal Rs. 5,000, in all Rs. 30,000;” and then it 
mentions the date, which is the same date as the date of the 

bond; then it states the interest, and then it states Rs. 100 for 
Gangaprasad’s paper. The sums of principal are added ` 
together, and the two sums of interest and the sum for the stamp 
are also added together. That is very strongly relied upon— 
‘and their Lordships think properly relied upon—by the Ptinci- 
pal Sudder Ameen, as showing that some security or another 
‘was given for the entire debt. Then one of the defendants, 
‘the elder son, who carried on tliis business, was called to 
explain this. No doubt he tries to give an explanation that a 
chitta was given for the Rs. 25,000, and a separate one-for. the 
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Rs. 5,000, and that the Rs. 100 stamp was the stamp which was 1871 
got for the Rs. 25,000. That, their Lordships think, is not GaNcarrssap 
altogether a satisfactory explanation. It was not brought Mawar Lan, 
forward by him in the first instance; it came out on cross- 
examination, and appears to be nothing more than the natural 
sort of explanation that a man might be driven to who saw what 
strong evidence this account gave against him. - 

Then, there is a further confirmation by the evidence 
of one of the defendant’s witnesses, who appears to have 
been present at the time when the deed was executed by which 
the defendant professed to sell the property mortgaged to his 
wife; and there, on cross-examination, he certainly appears to 
say— Having written the deed of sale, I made it over to 
Mawji Lal. Mawji Lal took it away with him to his 
house. Montaz Ali, in that majlis (assembly), and in the 
presence of Mawji Lal, spoke about the ¢amassuk (bond) to 
Gangaprasad and the pledge, on which Mawji Lal said 
‘he has to do with his own money, what business is it of 
yours?’” The great importance of that evidence rests on 
this, that it appears to prove, by the evidence of a witness called 
on the part of the defendant, that the bond was in existence 
prior to the time when the deed was executed by which the 
defendant sold his property to his wife; and if that were the 
case, then that gives an answer to the theory of the High 
Court, who are of opinion that this boud was forged for the 
express purpose of defeating that deed, in order that they 
might apparently have a mortgage which would take precedence 
of that deed. i 

Then, the other matter that is relied upon as against the 
genuineness of the bond is the stamps. It appears that there 
are two Rs. 50 stamps on it. They appear to have been pur- 
chased only a short time before, in the month of April, and 
they appear to have been purchased by a person who was one 
of the witnesses to the bond. That person was not called, and 
it does not appear whether he -was a witness who, in fact, 
belonged to, and was connected with, the defendants, or whether 
he was a witness connected with, the plaintiff; and it appears 
-perfectly consistent that the defendant’s sons, or the defendant, 


432 


BENGAL LAW REPORTS. [VOL. IX. 


in their ordinary business having purchased two Rs. 50 stamps 


GANGAPRASAD a short time before, had inserted it on this bond, and that i is the 
Mawzı Lat. reason why it is charged in the accounts. 


Then, another matter, which is strongly relied upon, is the 
non-registration of the bond, and it may be admitted that, 
valeat quantum, that is evidence to some extent against the 


genuineness; that is to say, it seems more probable that it. 


would have been registered, because it appears by an Act 
which was then in force, unless it was registered it would, not 
be binding, at any rate as against a subsequent mortgage; that 
it would not bind as against a subsequent sale, appears more 
doubtful, but at any rate not as against a subsequent mortgage. 
On the other hand, it is said that it may have been understood 
at the time that it was not to be registered. The parties were 
at that time friends, and to a certain extent connexions, and 
registering a bond of this kind might destroy the credit of the 
house, and bring them at once to insolvency, and, therefore, it 
well may be that it was understood at the time it should not be 
registered. There appears some reason for that, because, by 
the laws of registry, when a deed is registered, the - Registrar 


requires that both parties should be present, either by them- 


selves _or by somebody appointed by them; and, therefore, if a 
person executes a bond of this kind, and says—* I will give you 
a bond, and I will put a charge on my property, but I will 
not consent to have it registered, it must be an understood 


thing that it shall not be registered:” if that is the under- . 


standing, the other side apparently cannot get the deed regis- 
tered at all, at any rate, they could not do so without a suit, 


in maintaining, and, therefore, it does not appear anything 
extraordinary that the defendant should have said—*I gave a 


bond for this debt of my sons, which I know I am in all ' 


probability liable for myself. I make ifpayablein two years. 
I get two years’ credit, and I will charge my estate~ with 
it, but it must not be registered.” There is nothing very 
extraordinary in an agreement of that sort being entered into. 
At any rate, their Lordships are of opinion that the mere 
circumstance of its not being registered is not sufficient by 


` 


-which there might be great difficulty under such circnmstances ~ 
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- itself to overbalance the evidence which appears to their Lordships 1871 
to be generally satisfactory in proof of the validity of the bond. GANGAPRASAD 
Then, assuming the bond to be genuine, it is hardly necessary Mast Lat, 
* in this case to determine whether the subsequent sale would, if 
it ‘were a really valid sale, prevail against the bond, for it 
appears very clear to their Lordships that the sale was a sham ; 
in fact, that it was no real sale, and there is no satisfactory evi- 
dence of a farthing of money being paid unter it, and it looks 
simply like a pretended sale made for the express purpose of 
defrauding the defendant’s creditors. Their Lordships are of 
opinion that the defendant has produced no evidence at all 
which really is of any value in contradiction to the case of the 
plaintiff. 
Their Lordships will recommend to Her Majesty that the 
judgment of the High Court should be reversed, and the 
judgment of the Principal Sudder Ameen should be affirmed, 
. and that the ‘plaintiff should have the costs before the High 
| Court, and also the costs of this appeal. 
i Judgment reversed. 
Agent for appellant: Mr. Wilson. 


Agent for respondents: Messrs. Watkins and Lattey. 





FATI CHAND SAHU (Puarntirr) v. LILAMBER p, g 


SING. DAS AND OTERRS ( DEFENDANTS). Jay 3 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL, 


- Registration of Deeds—Act XX of 1866. 


Where a deed, which ought to be registered, is refused registration, the party 
aggrieved should proceed under s, 84 of Act XX of 1866 (1); and if this course is 
not pursued, he cannot make use of the document as evidence in a civil suit brought 
by him to enforce specific performance of the terms of the deed, and to set aside a 
subsequent deed as fraudulent, 


* Present :—Tae Riant Hon’sin Sim James W. COLYILE, LORD Justice JAMES, 
Lorp Justice MELLISH, AND SIR LAWRENCE PEEL. 


(1) See Act VIII of 1872, s, 72. 
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Tarswasan appeal from a decision of the High Corut (Kemp and 


Farr Omano Phear, JJ.), dated 30th March 1868, reversing a decision of the 


Sanu 
v. 
LILAMBER 
Sine Das. 


Principal Sudder Ameen of Bhaugulpore, dated 26th June 1867. 

The case of the plaintiff was that the respondents, being in 
difficulties, asked him to buy from them some land, which he 
agreed to do for a sum of Rs. 22,500, which sum the appellant 
then paid. The respondents being anxious to get the money at 
once, and there being a difficulty in getting a stamp of the 
proper amount, the following agreement was drawn up and 
signed by three of the respondents for themselves and their 
brother :— - ` 

“Whereas Mauzas Baeeser ‘asli’ (original) with its *dákhilli’ 
(dependencies), being a 7} annas share out of the entire 16 annas, the 
sudder jumma whereof is 260 rupees and 3 annas, 44, and kamar- 
hushdéi ‘on account of the jote of Goormnitha, comprising 14 bigas, 
1 kata, 5 dhurs of land, the sudder jumma whereof is, owing to 
a batwérd, Rs. 5, and kamar-kushdi, together with 50 bigas of 
land, the sudder jumma whereof, owing to the batwárá, amounts to 
Rs. 17, and’ the kamat is the purchase of Haridhun Misra, the 
number of all of which mauzus is 3,868 in Zilla Bhaugulpore, 
together with the fisheries, right to fruit, forest rights, tufts of bamboo, 
trees of mango and jack, both barren and productive, and all the rights 
to the zemindari acquired by our ancestors, which have up to the 
present moment been in our possession and holding, without -the 
co-partnership, of any, the whole and entire of the said mauzas and 
kamats we have sold or Rs, 22,500, a moiety of which is Re. 11,250, 
to Fati Chand Sahu, son of Narayan Sahu; out of the Rs. 22,500 
we have received Rs, 7,500 for satisfaction of the decree of 
Madan Lal Das, plaintiff, decree-holder, The balance Rs. 15,000 
we made a transfer to Colonel Hamdil, on account of the mort- 
gage of the mauzas and damats aforesaid. I legally declare and give 
in writing in regard thereto that I will execute a proper deed of sale 
within a month from this time. We have executed an ikraérndma for 
the same that it may be useful when required, and when a proper stump 
comes, we will draw up the real deed of sale. We shall raise no 
objections therein. Should we raise objections or excuses, the oper- 
ation of the law will’ then be brought to bear. Dated 2nd Aswin 

- 1274 (25th September 1866.)” 
This document was presented for registration on the 2nd 
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November 1866, whereupon the respondents appeared béfore 1871 
the Sub-Registrar, and denied that they had executed it, in con- Pari OuAno 


sequence of which the Sub-Registrar, on the 15th November P 
1866, refused to register it, and his order was affirmed on the 5th Sing Das, 
December 1866 by the Registrar of the district. 

On the 20th November, a deed, which the appellant impeached 
as a fraud, and which was so considered by the Court of first 
instance, was executed by the respondents who appeared and 
one Koer Srinandan Sing, selling to the latter the premises in 
dispute. This was registered on the 28th November 1866. 

Immediately after the decision of the Registrar refusing to 
register the appellant’s document, the respondents refused to 
execute a bill of sale, or to give possession of the premises to the 
appellant, and the latter, thereupon, commenced the suit now 
under appeal, seeking for specific performance by having a deed of 
sale executed and- registered; he also sought to obtain poss 
session of the property and to-set aside the deéd of the 20th 
‘November 1866, a : 

“The respondent, Koer Srinandan Sing, and the other respond- 
ents, puț in separate written statements, thé former relying 
on the deed of the 20th November, and on thé appellant’s 
agreement not being registered; the latter also, relying on the 
deed of the 20th November 1866, and impeaching the plaintiff’s 
claim as fabricated and false. 

The Principal Sudder Ameen laid down as issues for trial, 
lst, the truth of the appellant’s ikrdr; 2nd, whether the 
deed of the 20th November was bond fide or collusive; 
3rd, whether the appellant was entitled to a decree for specific 
performance. ` ; 

- The respondents objected that the appellant’s ikrár was 
inadmissible in evidence, as being a document which Act 
XX of 1866 required to be registered: and the following is 
the passage of the Principal Sudder Ameen’s decision on that 
point :— l 

“It is objected to the plaintiff’s ikrdr that it cannot be received in 
evidence as it was not registered, and therefore the plaintiff’s case falls 
to the ground. 8.49, Act XX of 1866, makes it imperative that no 
instrument is to be received in evidence, the registration of which is 


S 


436 


1871 - 


Fatr CHAND 


Sanu 
V: 
LILAMBER 
Sine Das. 


‘ BENGAL LAW REPORTS. [VOL. IX. 
compulsory under s. 17, but which has not been registered. -As the 
plaintiff’s ikrár is an instrament which purports to extinguish, &c., 
title to immoveable property of more than Rs. 100 value, so it should 
have been registered. On the contrary, it is argued that the ikrár in 
question is not an instrument which creates any title, but is merely 
preliminary to it. On referring to s. 18 of the Registration Act, it 
is found that conditions of sale are excepted from compulsory registra- 
tion, It may be said that the ¿krár is by itself a complete instrument, 


' but its completeness is contingent upon the execution of an actual deed 


of sale; and as that instrument has not been executed, so the ikrár 
cannot be construed as extinguishing the right and title to land. That 
this construction is the correct one, is supported by the view taken of 
such deeds by the High Court ; see Bunwaree Lal v. Sungum Lal (1). 
The Judges observe that it is impossible that the Legislature could 
have intended this provision (compulsory registration)’ to apply to 


deeds which are merely preliminary to the main contract or engage- 


ment; or that deeds which step in as mere parts of a transaction were 
intended to be registered before they could be used as evidence, In the 
case of Hamtonoo Surmah Sirear v. Gour Chunder Surmah Sircar (2), 
the Judges observe that a deed which was simply a contract to sell land 
at some future time on receipt of a certain sum not then paid, did not 
require registration, From the above it is clear that the ikrdr of the 
plaintiff also does not require registration.” 

The Principal Sudder Ameen, having determined that he was 
entitled to receive the thrar as evidence, decided all the issues 
in the plaintiff’s favor, and on the 26th of June 1867, passed a 
decree declaring him entitled to the relief sought, and to a deed 
of sale of the property in dispute, and also to possession of the 
property. a 

On appeal the High Court reversed that decision, giving the 
following judgment :— $ 

“ The plaintiff sues the defendants to enforce the execution by them 
of a deed of absolute sale, and to obtain an order for its registration, 
and also to obtain possession of the property the subject of the sale. 
To establish that the defendant had agreed to execute the bill of 
absolute sale which he sues for, the plaintiff puts in a document said to 
be signed by the defendants. 

On consideration of the terms of this document, it appears to us 


Q) 7 W. R, 280. (2) 3 W. Rọ 64. 
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that it exhibits a contract by which the defendants express that they 
have sold to the plaintiff, for a consideration therein mentioned, the 
property in question, and further undertake to execute a conveyance of 
“the same within a month, In other words, it is an instrument; the 
purport of which is to give the plaintiff an interest in certain immove- 
ablé property, within the meaning of cl. 2 of s. 17 of Act XX 
of 1866 ; and therefore by the provisions of s. 49 of the same Act, it is 
not receivable in evidence iù any civil proceeding in any Court, unless 
it is registered according to the provisions of the Act. But this document 
is not registered, and therefore we are unable to look at it, ‘Tt follows 
that as without this evidence the plaintiff cannot make out his case, 
the plaintiff’s suit must be dismissed. Accordingly we reverse the 
decision of the Lower Court, and dismiss the plaintifi’s suit with costs.” 


Against that decision the plaintiff appealed to England. 


Mr. J. D. Beil for the appellant.—The case is one of peculiar 
hardship, The docushent was only the commencement of the 


proceeding, and was to be followed by the deed of sale. Under. 


the old Acts KIX of 1843 and XVI of 1864, registration 
would not be necessary-—Ramtonoo Surmah Sircar v. Gour 
Chunder Surmah Sircar (1), and Bunwaree Lal v. Sungum 
Lal (2). Even ifit did require registration, the parties cannot take 
advantage of their own fraud; and this suit is in fact to declare 
the subsequent deed fraudulent and to prevent its registration 
giving it priority. If this decision is sound, it opens the door 
to fraud, as the factum of the document cannot be proved, save 
in a suit like this. But even if the deed were rightly rejected, 
there was sufficient evidence to entitle the Principal Sudder 
Ameen to decree as he did; and according to the principles of 
the Evidence Act (II of 1855), s. 57, the Court of Appeal ought 
not to have reversed that decree; and it is competent to the Board 
to affirm the decision of the Court below, or to refer it back 
to the High Court to take the whole evidence into consideration 
independent of the deed. 


My. Doyne for the respondent was not called upon, 


Their Lorpsuips delivered the following judgment:— 


(1) 8 W. R, 64. . (2) 7 W, R., 280. 
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In this case the appellant brought his suit, which was in the 


Farr Cnaso nature of a bill for specific performance, claiming to have the 
AHU 


v, 
LILAMBER 
Sine Das. 


contract entered into by the instrument in question carried out, 
and, on the footing of that, a deed of absolute sale executed ; 
and he added that the suit was also for issuing “ an order for its 
registration.” Their’ Lordships understand those words to 
import a prayer that the deed of absolute sale when executed 
might be ordered to be registered, and not to point to the regis- 
tration of the instrument upon which the suit was brought. 
This prayer was probably inserted with a view to meet the 
difficulties which it was apprehended might be occasioned by 
the prior registration of thé defendant’s document of a date 
subsequent to that of the instrument on which the appellant 
sued. The’ Court of first instance found that this instrument 
was not one which the Registration Act now in force required 
to be registered, admitted it accordingly-in evidence, and upon 
the merits made a decree in favor of the plaintiff. The case 
then went by appeal to the High Court, and the objection was 
there taken that the instrument being one which the Act requires 
to be registered, and which had not been registered, it was not 
receivable in evidence, and that therefore there was no founda- 
tion for the plaintiffs suit. The decision of the Court below 
was accordingly reversed, and the suit dismissed with costs, 
The appeal before us is against that decision. 

It appears to their Lordships that, although this case is 
undoubtedly an extremely hard one, they are bound to affirm the 
decree of the High, Court. The Registration Act recently 
passed in India is extremely stringent. Their Lordships have, 
in the first place, no doubt -whatever that the instrument in 
question is one which, by the 17th section of the Act, is 
required to be registered ; that it is an instrument acknowledging 
the payment of the consideration-money for what was to be 
ultimately an absolute sale of the property in question, for 
what in equity did presently operate as a sale of the property. 
The 49th section of the Act says that no document that 
has not been registered under the Act, supposing it is one which 
ought to be registered, is receivable in evidence. The proce~ 
dure which the Act prescribes is of this kind: the party seek- 
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ing to register a deed is, under the 36th section, to go 
first before the Registrar or, as in this case, a Sub-Registrar. 
If the Sub-Registrar refuses to register the deed, there is then 
an appeal from his refusal, upon whatever reasons it is founded, 
to the Registrar, the next higher officer ; and if that person cen- 
firms the order refusing the registration, the 84th section 
gives to the party ‘aggrieved the power of going by petition 
to the Zilla Judge. In the present case the Sub-Registrar, and 
afterwards the Registrar, refused to register the instrument, 
because the parties, the respondents, by whom it purported ‘to 
have been executed, denied that they had executed it, It has 
been argued that the Act affords no means for trying such an 
issue as was thus raised; and consequently that, unless the 
unregistered instrument be admitted in evidence in a regular suit 
wherein the fact of its execution can be tried, the right of the 
party claiming under.it would be defeated by the false and dis- 
honest denial of his own signature by the opposite party. Their 
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Lordships, however, looking to the words of the 84th section. 


“and the form of the petition given in the schedule, and in particular 
to the fourth paragraph of that form, which contains the words 
“the said C. D. appeared personally before the Registrar and 
falsely denied the execution of such instrument,” think that 
the Zilla Judge would have jurisdiction to determine such a 
question. Power is expressly given to him to summon the par- 
ties, and their Lordships imagine that there must also be power 
to summon witnesses, if witnesses should be necessary. How 
the Zilla Judges may deal with this statutory jurisdiction, 
their Lordships are unable tosay. It seems, however, reason- 
able to suppose that, if they saw that a prima facie case of 
execution of the deed was made out, they would direct the 
document to be registered, and refer the parties to try the 
question of forgery or non-forgery in a regular suit. Such 
a decision would not finally bind the rights of the party denying 
the execution of the document, and, on the other hand, it would 
not preclude the opposite party from proving in a less summary 
proceeding that the denial was false. Their Lordships must 
assume, in the absence of any proof to the contrary, that the Judges 
exercise this jurisdiction in a reasonable and proper manner, 
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Well, then, how do the facts stand upon this case? The 


"a Cuanp appellant went before the Sub-Registrar, and he appealed to the 


Registrar. He. then, unfortunately for himself, through bad 

advice or some other cause, omitted to proceed as the Act directs 

under the 84th section, in which case he might have 

obtained the registration of the deed in the way I have sug- 

gested and brought this suit relying on a non-registered deed. 

He failed to pursue the remedies given him by the Act, or at 

least to éxhaust those remedies. It seems impossible to their- 
Lordships, under these circumstances, to say that, acting under 

the provisions of a very useful, though stringent, statute, the 

Judges of the High Court have miscarried in ruling that the 

document, not having been registered, was inadmissible in evi- 

dence, and that the plaintifs suit had wholly failed. Their 

Lordships feel that this may be a very hard case; they wold 

willingly have relieved the party if they could, put to make any 

special order, such as that suggested by Mr. Bell, seems to their 

Lordships to be beyond the functions and province of an` 
Appellate Court. It may be that the appellant may. be Able 
partially to obtain relief, since part of the consideration-money 

seems to be still in his hands. Their Lordships, however, 

dealing with this appeal, have but one course before them, which 

is humbly to recommend Her Majesty to dismiss the appeal 

with costs. 


t 


` Appeal dismissed. 
Agents for the appellant: Messrs. Clarke, Sen, and Rawlins, 


Agent for the respondents: Mr, Barrow, 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Markby. 
C. W. JOSEPH (Pramrtirr) v. B. R. SOLANO (Durenpant). 


Promissory Note—Consideration—Lottery Act, V of 1844—Act XXI of 
1848—Act V of 1866—-Plaint— Writien Statement. 


, The defendant agreed with the plaintiff to take the plaintifi’s mare “ Brides- 
maid” on “racing terms, ”—all winnings to be divided equally between them, 
and the plaintiff to have the option of claiming 9 one-fourth share of any lottery 
. in which she might be bought by or on account of the defendant; the plaintiff to 
keep- and train “Bridesmaid” for Rs, 60 a month. Subsequently the plaintiff 
agreed to keep and train, for a like sum for each horse, five horses belonging to the 
defendant.’ The defendant having been posted as a defaulter, the plaintiff at the 
‘defendant's request advanced certain sums to the Secretary of the Caleutta Races 
to enable the defendant’s horses torun. As security for the repayment of such 
` advapees, and of a sum of Rs, 4,456-6 which had become due to the plaintiff, and 
“which inclitled an item of Rs. 1,149 for “balance of bets and lotteries” and a 
smaller sum in respect of certain tickets in the “Secundra Raffle,’ the defendant 
‘gave to the plaintiff a letter of hypothecation of his five horses, whereby it was 
agreed that in case of the defendant’s default, the plaintiff should be at liberty 
to sell the horses. The defendant made default, and the plaintif advertized 
the horses for sale. On the same day the defendant wrote and-gave to the 
plaintiff a letter, stating that, in consideration of the plaintiff’s withdrawing the 
advertisement, and withholding the sale for a certain period, he would give the 
" plaintiff a promissory note for the balance of his claim. A note for Rs. 7,000 
was accordingly given by the defendant to the plaintiff. In the account delivered 
by the plaintiff to the defendant, he had by mistake over-credited the defendant 
with Rs. 744 in an item headed,“ cash received from the Secretary of the Calcutta 
Races, balance of racing account,’? and under which was included the following 
` tem “1. O. U., deducted from lottery account, Rs. 480.” On receiving information 
of the error, the defendant gave the plaintiff another promissory note for Rs, 744. 
In an action on the notes brought under Act V of 1866, the plaintiff obtained a 
decree, which was set aside on the defendant’s application, and leave was given to 
him to appear and defend. Written statements were then filed on- the plaintifi’s 
application. i p 
Held by Macrunnson, J., that the two promissory notes were given asa security 
for the whole of the plaintiff’s claim; that the items for “ balance of bets and 
lotteries” and for the “ Secundra Rafie ” being rendered illegal by the Lottery 
Act (V of 1844), part of the consideration for the notes was illegal, and no action 
was maintainable upoù them. His Lordship, therefore, dismissed the plaintifi’s 


suit. 
h 
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On appeal held by Covon, C.J., that the promissory note for Rs. 7,000 was not 
vitiated by the Rs. 1,149 being part of the consideration for it, although that 
portion of the latter sum which was won by lotteries was obtained by an illegal 
transaction, it was not illegal for the defendant to receive the money, and, having 
done so, to pay the plaintif his share or to promise todo so, But the money paid in 
respect of the “Secundra Raffle,” being money paid in execution of an illegal 
purpose, was an illegal corisideration which disentitled the plaintiff to recover on 
the note. Held further, that the note for Rs. 744 was given upon good consider- 
ation. All the facts of the case being stated in the plaintiff’s written statement, 
the Court might allow the piaint. to be amended, and frame an issue as to what 


. amount wes due to the plaintiff in respect of the consideration for the note for 


Rs. 7,000, 

Held by MARKEY, J., that both notes were good, inasmuch as the promise con- 
tained in them did not spring from, nor was it the creature of, the original illegal 
agreement, but was a separate agreement. 


Appra from the judgment and decree of lates J., 
dated the 24th of April 1872. ‘ 

The suit was brought to recover Rs. 7,744, due on two pro- 
missory notes for Rs. 7,000 and Rs. 744 respectively, payable 
to the plaintiff on demand, and given under the following cir- 
cumstances: In July 1871 the defendant entered into a written 
agreement with the plaintiff to take the plaintiff’s mare “ Brides- 
maid” on “racing ternis,”’—all winnings to be divided equally 
between the plaintiff and defendant, and the plaintiff to have 
the option of claiming a one-fourth share of any lottery in 
which she might be bought by the defendant or on his account. 
It was at the same time agreed that the plaintiff, who was by. 
profession a trainer of horses, should keep and train “ Brides- 
maid” for Rs. 60 a month; and it was subsequently agreed that 
he should keep and train five horses bélonging to the defendant 
for a like sum of Rs. 60 for each horse. “ Bridesmaid” 
having won several races, there became due to the plaintiff as he 
alleged, a sum of Rs. 4,456-6 in respect of such winnings and of 
charges for training and keeping the horses. In December 1871, 
the defendant applied to the plaintiff to advance him Rs. 2,550, 


„which had to be deposited by the defendant in the matter of a 


certain reference from the stewards of the Mirat Races to the 
Calcutta Turf Club before any horse of the defendant could 
be allowed to run at the Calcutta Race Meeting which was 
then about to take place, and also such sums as it might be 
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necessary to pay for the entrance-fees of the six horses at 
such meeting. The plaintiff agreed to make the advances on 
certain terms which were embodied in a letter from the defend- 
ant to the plaintiff, dated 22nd December 1871, and which was 
in the following terms :— 

“ Sır, —As security for the payment by me to you of the following 
BUMS, VIZ, im 


Rs. 


Half “ Bridesmaid’s” winnings at Sonepore a. 1,180 
Half value of three cups eis ose we 750 
Balance of bets and lotteries saa see .. 1,149 
Balance of bills up to end of November ,,, we 1,157 
Half “ Bridesmaid's” winnings at Barrackpore ... 220 





Total, Rs. we 4,456 


And in consideration of your advancing on my account the sum of | 


Rs, 2,550 as a deposit in the matter of the reference from. Mirat, and 
also such farther sums (not exceeding in the whole, together with the 
sums above-mentioned, Rs. 10,000), as it may be necessary to pay for 
entrances, I hereby declare that you shall, as from this date, hold my 
five race-horses—“ Rising Star,” “ Velona,” “ Pirate,” Suliman,” and 
* Sultan”—as mortgagee in possession thereof; and I hereby charge the 
same horses with the payment, at the expiration of one week after the 
Jast race of the First Caleutta Race Meeting, of all moneys (not exceed- 
ing as aforesaid) at that period due by me to you; and I authorize you, 
in the event of my making default in payment of such moneys at the 
time aforesaid, to sell the said horses or any of them either by public 
or private sale, and subject to-such conditions, and generally in such 
manner, as shall to you seem proper. 


Iam, Sir, 
Your obedient servant, 
E. R.-Sorano.” 


Upon receiving this letter, which was signed immediately 
before the First Calcutta Race Meeting, the plaintiff handed to the 
Secretary of the Calcutta Races a blank cheque signed by the 
plaintiff, which he authorized the Secretary to fill up for such 
sum as was required, and which the Secretary filled up for 
Rs. 2,000, On the 15th of J anuary, after the First Calcutta 
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Race Meeting, the plaintiff gave to the defendant an account, 
which showed a balance of Rs. 6,874-10 in the plaintiff’s favor. 
This sum comprised the Rs. 1,149, “balance of bets and lotteries,” 
and also the two following items—* four tickets in Secundra 
Raffle, Rs. 64,” and “one do. do. for Mr. Wollen, Rs. 16”—which 
had been included in the Rs, 1,157,“ balance of bills up to the 
end of November,” in the account contained in the defendant's 
letter of 22nd December 1871. The defendant having failed 
to settle. this account, the plaintiffs solicitors wrote to him 
on the 16th of January, threatening a sale of hia horses under 
the ‘power contained in the letter of hypothecation, and on the ` 
following day the horses were advertized for sale on the 20th 
January. On the same day the defendant wrote and gave to 
the plaintiff the following letter :— l 
l “17th January 1872. 

Dear Sir,—In consideration of your withdrawing the advertisement 
anent the sale of my horses, and withholding their sale until four 
days before the commencement of the Second Calcutta Race Meeting, 
1872, I will give you a promissory note for the balance of your claim. 
The claim to be satisfied in the beginning of the Second Meeting. . 


i Faithfully, 
E. R. SoLano.” 


The promissory note for Rs. 7,000 was then given, the plaintiff 
undertaking to credit the defendant with the amount in excess 
of the balance due. In the account delivered on the 15th 
January, the plaintiff had credited the defendant with a sum of 
Rs, 2,662-15-11, as cash received from the Secretary of the 
Calcutta Races, as the balance of the defendant’s account for the 
First Meeting, and which balance the plaintiff had been author- 
ized by the defendant to receive, but had not in fact received, the 
sum of Rs. 744 having been deducted by the Secretary of the 
Calcutta Races on account of certain items with which he 
had omitted to debit the defendant in his racing account; 
one of such items was an “I. O. U., deducted from lottery 
account, Rs. 480.” The defendant, on receiving information of 
the error, gave the plaintiff the second promissory note for 
Rs. 744. 


VOL. IX.] HIGH COURT. 


The suit was brought in the first instance under Act V of 
1866, and the plaintiff obtained a decree. This decree was subse- 
quently set aside on the defendant’s application, and leave 
was given to him to. appear and defend; the plaintiff then 
applied for written statements to be filed, and this was accord- 
ingly done. l : 

The material defence set up in the defendant’s written state- 
ment was that the notes were given for an illegal consideration, 
namely, to secure the payment of a half share of sums won by 
the plaintiff in horse-racing and in certain bets and lotteries, and 
half the value of three cups won by the defendant in horse- 
racing. The evidence adduced at the trial showed that the 
bets and lotteries were all in the defendant’s name, and, with 
reference to a share of certain sums won at Sonepore, the receipt 
of which the plaintiff had acknowledged, the defendant 
deposed :— 

“ T won Rs. 6,000 and gave him (the plaintiff) half. It was Suli- 
man’s winnings, I made him a present of it. * * * * I gave him 
e share in the bets and lotteries at Sonepore. I don’t know what amount; 
He was not entitled to any share except in ‘ Bridesmaid’s’ winnings, or 
when I bought the horse in a lottery.” 


MACPHERSON, J. (after stating the facts continued).—The 
consideration for the promissory note of Rs. 7,000, as it appears 
to me, was this, that Solano, in consideration of the plaintiff’s with- 
drawing the advertisement of the sale of the horses, and with- 
holding the sale until four days before the beginning of the 
Second Calcutta Race Meeting, agreed to admit the correctness 
of the balance shown in the accounts which had been delivered, 
and as to which there had been a dispute on the 15th January, 
and to take that balance roughly at Rs. 7,000, on the under- 
standing that the difference between Rs. 7,000 and that balance 
should be credited to him in his current account. ‘The plaintiff 
has made a mistake and is confused as to the time when the 
letter originally written by the defendant at the Great Eastern 
Hotel was altered: but except as to that, I have no doubt what 
he says is substantially correct. . ‘ 
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(His Lordship proceeded to state the history of certain 
negotiations which had, however, fallen through, and continued.) 
In this suit the items of the account, making up the balance 
for which the promissory notes were given, were not properly 


_ inissue. I may say, however, with reference to the dispute 


as the extra charges for training, that there is nothing to lead 
me to suppose that the plaintiff was not entitled to make those 
charges. Messrs. Hunter & Co. make them. Mr. C. Martin, 
a gentleman of great experience in racing-matters, says the 
charges are all perfectly fair (except perhaps the charge for a 
pail), and Mr. Wilson gives the same evidence. It may be 
that Messrs. Smith & Co. do not make these charges; but 
there is clearly nothing unusual in their being made. As to 
the dispute about the “ winnings” of “ Bridesmaid,” I think 
that probably the entrance and jockey’s fees should have been 
first deducted from the gross winnings, and then the balance 
or net winnings divided between the parties. However thas 
may be, the defendant agreed to accept the account as made 
up by the plaintiff; and I am bound to say that I see no 
evidence of fraud or other special misconduct on the part of the 
plaintif. There may have been looseness of dealing on the 
part of the plaintiff; but it is more than equalled by the greater 
looseness on the part of the defendant. The whole case shows 
the utter unfitness of a Court of law to deal satisfactorily with 
these racing transactions. On the whole, I find that these debts 
were admitted by the defendant to be due after full opportunity 
for consideration; and I cannot see that he has any excuse for 
saying that he was unfairly dealt with. 

But there is yet another question in this case, the question, 
namely, whether the plaintiff is entitled to have the assistance 
of a Court of Justice to enable him to recover these debts. 
In other words, are these two promissory notes bad, because 
given for a consideration which was in part illegal? There is 
no doubt that the balance of Rs. 6,874, appearing on the 
account rendered on the 15th of January, is the balance in 
respect of which the note for Rs. 7,000 was given, and in that 
account there are at least two items which, on the face of them, 
show an illegal consideration,—the one is “ balance of bets 
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and lotteries at Sonepore, Rs. 1,149,” an item which also appears 
in the letter of hypothecation; the other is, “ four tickets in 
Secundra Raffle, Rs. 64.” Thereis no doubt that these items are 
absolutely illegal under the law relating to lotteries in India. 
Mr. Lowe says that I must put out of sight altogether the 
question whether the original consideration was legal or not, 
and must treat the case as one in which the promissory notes 
were given merely to prevent-the sale of the horses. But it is 
impossible for me, on the facts, to take this view of the case. 
‘When the plaintiff put forward his advertisement, he was claim- 
ing a particular balance shown on an account which included 
these illegal items ; and in order to obtain the payment of that 
balance, he advertised the horses for sale. The defendant said— 
Tf you withdraw your advertisement, I will pay that balance.” 
The promissory note was given, not merely because of the exist- 
ence of the advertisement, but because of the advertisement 
and the existence in Solano’s mind of the knowledge that he 
owed the plaintiff some such balance as he claimed. The 
advertisement was, no-doubt, the immediate motive power which 
made him give those notes; but the real agreement between 
the parties was that Solano would admit the accounts to be cor- 
rect, and would pay the balance shown by them to be due from 
him, ifthe sale was stopped. The illegality of the consideration 
extends to but a portion of the claim, but the promissory notes 
were given as a security for the whole balance; consequently 
part of the consideration is illegal, and I am bound to hold that 
the notes as a whole are tainted with illegality, and that no 
action is maintainable on them. ; 
The case of Bubb v. Yelverton (1) was referred to. It 
goes far in favor of the plaintiff's contention no doubt, but it is 
distinguishable from this case in several respects. In that case 
a formal bond had been given, not for the racing debts of the 
Marquis of Hastings, but the abandonment, by his creditors, of 
proceedings instituted against him before the Jockey Club. 
There is also nothing in that case to show how the accounts 
were made up, or how the sum was arrived at which was 
secured by the bond. Moreover, the circumstances in Bubb v. 
(1),9 L. R. Eq, 471, 
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- Yelverton (1) were altogether peculiar. -Sir Roundell Palmer, 


who supported the bond, argued thus:—** It will be contended 
on the other side that this bond was given to secure a racing 
debt andis void; but we say, in the first place, that the con- 
sideration for the bond was the abandonment by his racing 
creditors of proceedings against the Marquis of Hastings before 
the conventional tribunal of the Jockey Club; and, in the next 
place, that a wagering contract is not illegal, and that a bond 
given to stcure a wager is not illegal, but simply voluntary ; 
and as all the creditors of the Marquis for valuable consideration ~ 
have been paid in full, we do not care to claim any higher posi- 
tion.” And the Master of the Rolls in giving judgment says— 
* But here there was a perfectly good consideration, quite ulterior 
to, and independent of, any racing debt. It is quite impossible 
to read the evidence without seeing that it was given, not to pay 
racing debts, but to avoid the consequences of not having paid 
them.” Itis to be noticed further that in Bubb’s case (1) racing 
debts only are mentioned, and it is not stated that any of the 
debts arose out of lotteries and were therefore illegal. 


The suit is dismissed, but without costs. 

The plaintiff appealed. 

Mr. Lowe and Mr. Fergusson for the appellant. 
Mr. Jackson and Mr. Forsyth for the respondent. 


Mr. Lowe.—The plaintifi’s suit was dismissed on the ground 
that part of the consideration for the notes was illegal; but as 
to the note for Rs. 7,000, the real consideration was the with- 
drawal of the advertisement of sale of the defendant’s horses, and 
the postponement of that sale; and the note for Rs. 744 was given 
on account of an excess credited to the defendant by mistake. 
[Mr. Jackson.—Part of that excess was Rs. 480 on a lottery 
account.] The plaintiff had nothing to do with that; he never 
received the money. If the learned Judge thought that any of the 
items in his account were illegal, he should have struck them out, 
and allowed the rest. [Coucu, C.J.—Had your plaint been pro- 
perly framed with regard to the consideration, you might have 
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recovered a portion of the amount claimed, but you sued, only on 
the notes.] This was a suit under Act V of 1866; the defend- 
ant subsequently obtained leave to defend, and written state- 
ments were then ordered to be filed. The plaintiff's written state- 
ment gives all the facts of the case, and there are numerous 
decisions to the effect that the plaint and written statement must 
be taken together. [Coucn, C.J.—The practice in such cases 
should be that, when a defendant gets leave to defend, the 
plaintiff’s written statement ought to be treated as a plaint, so as 
to enable him to show the consideration for the notes. ] 

Under the letter of hypothecation of 22nd December, the 
plaintiff had a right to sell the defendant’s horses on his default, 
[Couvou, C.J.—You must show that that letter was not illegal. 
If it conferred on the plaintiff no right to sell the horses, stop- 
ping the sale would not amount to a consideration.| That letter 
formed a binding agreement; the consideration, as the letter 
itself states, was the advance by the _plaintiff of certain sums 
to enable the defendant’s horses to run, The defendant had 
been posted at Mirat; the present case, therefore, is on all 
fours with that of Bubb v. Yelverton (1). The admission of the 
correctness of the plaintiff’s accounts formed no part of the con- 
sideration. It is true that that letter was also given as a 
security for the repayment of a sum which included Rs. 1,149, 
* balance of bets and lotteries,” but the bets referred to were not 
bets between the parties, but bets made by the defendant with 
strangers, a share of which he had voluntarily agreed to hand 
over to the plaintif. [Coucu, C.J.—The plaintiff claims a share 
in the bets and lotteries, as though a partnership subsisted 
between him and the defendant with respect to them.] The 
plaintiff was not liable to contribute in any way for losses or 
for tickets. [Coucu, C.J.—That may be, but there may be a 
partnership to share in the profits.] The plaintiff claims these 
sums simply on the faith of the defendant’s promise, in the same 
way that he credited the defendant with the amount which the 
Secretary of the Calcutta Races had promised to pay to him. 
The only sum claimed as of right was a share in “ Bridesmaid’s 


(1) 9 L. Ry Eq., 471. 
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winnings.” [Covcn, C.J.—There was nothing illegal in the 
promise to pay you a certain amount on account of sums which 
the defendant had won in bets and lotteries, but’ the promise 
was without consideration.] Relying on that promise, the plaintiff 
advanced further sums of money to the defendant. 


Mr. Fergusson on the same side. é 


Mr, Jackson for the respondent.—It is not open to the plaint- 
iff to contend that the agreement was not void, notwithstand~ 
ing that part of the consideration was illegal, because, in fact, no 
money was received in respect of that illegal part. The authori- 
ties go further than is necessary for the respondent's case. Money 
knowingly lent for the accomplishment of an illegal transaction 
is not recoverable, even though the lender is not a party to such 
transaction— Cannan v. Bryce (1) and M’Kinnell v. Robinson (2). 
Act XXI of 1848 (for avoiding wagers) is almost an exact 
copy of the first half of s. 18 and of s. 19 of 8 & 9 Viet., œ 1095 
the last half of s. 18 is supplied by Act VIII of 1867; and 
the Lottery Act, V of 1844, is similar in its provisions to the 
English Acts on the same subject,—l0 & 12 Will. 3, e 17, 
and 42 Geo. 3, c. 119,—even to the extent of the penalty. 
A raffle comes within the term “lottery.” Under those Acts the 
items of Rs, 64 and Rs. 16 for the Secundra Raffle, and of 
Rs, 1,149 “balance of bets and lotteries,” are in respect of illegal 
transactions. The letter of hypothecation was expressly given 
to secure the repayment amongst other sums of the Rs. 1,149. 
[Coucu, C.J.—Is it illegal-for a man who has won money ina 
lottery to promise to give some of it to another man ?] I submit 
that it is—Fisher v. Bridges (3). In that case the Court of 
Queen’s Bench decided that the deed being entirely posterior to 
the illegal act was good as not being tainted with the illegality, 
but this was overruled by the Exchequer Chamber. [Coucn, C.J. 
—That case shows that the real point is, was there an agreement to 
share the bets and lotteries, or was it a voluntary act by the 


` defendant after the money had been won?] Act V of 1844, s. 3, 


(1) 3B. & A., 179. (3) 2 E. & B, 118; & C, in Ex, 
(2) 3 M, & W., 434, Ch, 3 E, & B., 642, 
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makes the promise to pay the proceeds of a lottery illegal. But 
the appellaut’s evidence shows that he claiméd a share in the bets 
and lotteries as of right. The note for Rs. 744 is on precisely 
the same footing as the note for Rs. 7,000. It was merely sup- 
plementary to the original transaction, and-is similar to a note 
given in substitution for another founded on an illegal consider- 
ation. Itis therefore bad— Hay v. Ayling’(1),. Preston v. Jack- 
son (2), and Wynne v. Callander (38). 


Mr. Lowe in reply.— With reference to the suggestion 
that the appellant must show that he had a right to sell under 
the letter of hypothecation, the case of Cook v. Wright (4) 
shows that, if there is a claim bond fide made, and the defendant 
disputes the debt, yet if he give a promissory note-for it, he can- 
not resist payment of the note. In Haigh v. Brooks (5), Lord 
Denman, C.J., says, —<‘ The plaintiffs were induced by the 
defendant's promise to part with something which they might have 
kept, and the defendant obtained what he desired by means of 
that promise. Both being free and able to judge for themselves, 
how can the defendant be justified in breaking this promise, by 
discovering afterwards that the thing in consideration of which 
he gave it did not possess that value which he supposed to 


belong to it.” 
Cur. adv. vult. 


Covcn, C.J. (after shortly stating the facts proceeded).—I 
cannot assent to Mr. Lowes argument for thè plaintiff that 
the consideration for the note for Rs. 7,000 was the with- 


drawing the advertisement and stopping the sale of the horses; - 


that was the consideration for the promise in the: letter of 
the 17th of January to give the note; but according to that 
letter, the. note was to be for the balance of the plaintiffs 
claim; that was the consideration for it. The payment of 
the note would satisfy the balance, and the plaintiff says he 
was to return the ‘excess. Nor would the other view assist 
the plaintiff's case; for the balance of bets and lotteries and the 


(1) 16 Q. B., 423, i (4) 1 B. & 5., 559 
(2) 2 Stark, 237. (5) 10 A. & E., 309, at p. 320, 
(8) 1 Russ, 293, i 
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money paid for tickets in the lottery are part of the consideration 
for the agreement of the 22nd December 1871. If the contract 
in the note is vitiated by that, the contract in the agreement 
is also vitiated by it. The agreeing not to enforce a contract 
which is void for illegality is-an illegal consideration, and the 
contract is void— Chapman v. Black (1), Wynne v. Callander (2), 
and Hay v. Ayling (3). The substituted contract stands 
in the same situation as the original. 

Now, with regard to the Rs. 1,149, balance of bets and lot- 
teries, the bets by Act X XI of 1848 were void, and could not be 
recovered, but the betting was not illegal. But by Act V of 
1844, all lotteries not authorized by Government are declared 
common and public nuisances and against law. Therefore that 
portion of the Rs. 1,149 which was won by lotteries was obtained 
by an illegal transaction. But it was not illegal for the 
defendant to receive the money, and having done so to pay the 
plaintiff his share or to promise to do so. An agent who has 
sold goods for his principal, and received the price, is bound 
to pay it over to his principal, although the contract of sale is 
illegal and void—Farmer v. Russell (4) and Bousjield vy. Wil- 
son (5). And where two persons joined in an illegal wager 
which they won, and the whole amount was paid to one of 
them, the other was held entitled to recover his share from the 
one who had received the whole—Johnson v. Lansley (6). 
If is said in that case that he is bound upon every prin- 
ciple of justice to pay it. I therefore think that the note 
is not vitiated by the Rs. "1,149 being part of the consideration 
for it. Buta different rule is applicable, to the money paid for 
tickets in the Secundra Raffle. That was money paid in 
execution of an illegal purpose; to obtain a share in what was 
declared by the Act to be a common and public nuisance and 
against law. It is settled that money so paid cannot be re- 
covered— Cannan v. Bryce (7) and M’Kinnell v. Robinson (8), 


(1) 2 B. & A., 588. (5) 16 M. & W., 185 
(2) 1 Russ., 293. (6) 12 C. B., 468. 
(3) 16 Q. B., 423. (7) 3 B, & A. 179. 
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and a note given for it is given on an illegal consideration— 
Amory v. Merryweather (1). The money paid for the tickets 
is but a small part of the consideration for the note; but it is 
quite settled that, if the consideration is in part illegal, the 
promise is wholly void. I am, therefore, of opinion that the 
plaintiff was not entitled to recover upon the note for Rs. 7,000. 
But then this question arises, whether he may not recover in 
respect of so much of the consideration for it as is notillegal. The 
suit was instituted under Act V of 1866, and the plaints only for 
the money due on the notes, but all the facts are stated in the 
plaintiff's written statement. Macpherson, J., says that in this 
suit the items of the account making up the balance for which the 
promissory notes were given were not properly in issue, but upon 
the whole he finds that these debts were admitted by the defendant 
to be due after full opportunity for consideration, and he cannot 
see that he has any excuse for saying that he was unfairly dealt with. 
In Mohummud Zahoor Ali Khan v. Mussumat Thahooranee 
Rutta Koer (2), the Judicial Committee having held that, 
on the face of the plaint, no relevant case was made against 
the defendants; but that in a suit properly framed, if he 
proved his ĉase, he would be entitled to a decree against 
one; and considering that anew suit would probably be met 
by a plea of the Act of Limitations, allowed the appellant 
to amend his plaint, so as to make it a plaint against the 
defendant alone for the recovery of money due on a bond, 
They considered that the liability on the bond might be tried 
on the issues already settled, but they would not intimate any 
“opinion upon them and the evidence, and remanded the suit 
for re-trial. Macpherson, J., having said that the items of the 
“account were not properly inissue, I think we cannot now, if the 
plaint is amended, make a decree for the amount of the account, 
deducting the illegal items. We may allow the plaint to be 
amended, and an issue to be framed :— What amount is due to 
the plaintiff in respect of the consideration for the note? I 
think we have power to do this, and that it might have been 
done at the hearing if the plaintiff had applied for it, 


(1) 2 B. & C., 573, (2) 11 Moo. I. A., 468. 


t 


453 


1872 
Jogurit 


Ya 
Sonano, 


454 


1872 


eee. 


Sokako: 


BENGAL LAW REPORTS. [VOL, IX. 


The case of the plaintiff as to the note for Rs. 744 was that, in 
the account delivered on the 15th of January, he had by mistake 
given the defendant credit for Rs. 744 more than he had 
received, It was in the item of “cash received from the 
Secretary of the Calcutta Races, balance of racing account.” It 
was not illegal for the plaintiff to receive this money, or to give the 
defendant credit for it, and there is no illegality in the defend- 
ant giving a note for what he has been credited with by mistake. 
It is truesthat, if the mistake had not been made, the balance for , 
which the note for Rs. 7,000 was given would have been gr ‘eater, 
The sum against which this was credited would have been 
included in the note, and, as due upon it, could not have been 
recovered, because of the illegal part of the consideration; but 
this sim was not an illegal claim, and the defendant would be 
liable to pay it, although the note could not be sued upon. The 
learned Judge seems to have treated the two notes as jointly 
forming a security for the whole balance after correcting the 
mistake, and to have considered he was bound to hold that 
both were tainted with illegality. I do not think weare bound 
to do this. The illegal part of the consideration was in the first 
note, and need not be held to extend to the second. Justice 
certainly does not require this, if the transaction admits of a 
different meaning. With regard to this note I think the plaintiff 
is entitled to recover in the suit as now framed. 

Upon the whole case I am of opinion that the decree dismiss- 
ing the suit should be reversed;- that the plaint should be 
amended by adding a claim for the consideration for the Rs. 7,000 
note; and the case should be referred to a Judge to take the 
account and determine what is due to the plaintiff in respect of 
it, The plaintiff has partially succeeded in the appeal; but 
seeing that it might have been unnecessary if he had asked 
to have the plaint amended, and sought to recover upon the con- 
sideration for the note, I think each party should pay his own 
costs of the appeal and of the hearing before Macpherson, J. 


Marxzy, J.—In this case I should be disposed to treat the 


' three items in the account,—that relating to shares received, and 


those relating to tickets purchased in a lottery,—as standing 
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“upon the same footing. The allowance of each of these items in 
the account, I must say, seems to me to stand precisely in the same 
relation to the original illegal act. It is not, however, very easy 
to deduce any very clear general principle from the decided cases 
by which it can be determined whether, where there has been an 
illegal contract and an illegal act done, a subsequent promise 
following thereon can be énforced. The subsequent promise is 
sometimes held to be “ tainted” with the illegality, and sometimes 
not, And the Judges appear to me to have determined in- each 
case according to their own judgment and discretion whether the 
illegal act is so far separable from the subsequent promise as 
that the latter may be enforced. In one set of cases, to use the 
words of Buller, J. (1), the action is considered to be founded, 
not on the illegal contract, but on a ground totally distinct from it; 
in the other set of cases, to use the words of Jervis, C.J., the new 
promise “springs from, and is the creature of, the illegal agree- 
ment.” To which of these ‘two classes does the present case 
belong? Did the promise contained in these promissory notesspring 
from, and was it the creature of, the original illegal agreements 
by the defendant to give the plaintiff a share in certain lotteries, 
and to pay for tickets ‘in them, or was it a separate agreement? 
Was it made by the parties in the character of offenders against 
the Lottery Act, or was it made in’a wholly different character ? 
Expressed at length, the agreement contdined in the first pro- 
missory note may be stated thus: —‘* Whereas you have trained, 
kept, and expended money upon certain horses belonging to me 
at my request; and whereas you have paid certain moneys to the 
Secretary of the Calcutta Races at my request ; and whereas you 

. have paid for certain tickets in a lottery at my request; and 

whereas I have received certain sums of money for bets and lot- 

teries on your account, for all which debts I mortgaged to you 
my horses, which horses you were about te sell; and whereas at 
my request you withdrew the advertisement for the sale,—I 
promise to pay you Rs. 7,000.” The original illegal agreement to 
give the plaintiff a share in the lotteries, and to pay for the tickets, 
is so fgr imported into these notes that, had that agreement not 
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been made, the defendant would probably not have allowed, nor 
would the plaintiff have claimed, the whole of theitem of Rs, 1,149, 
or any part of the items of Rs. 64 and Rs. 16. But it does 
not seem to me that for this reason we are bound to say that the- 
promissory notes spring from, and are the creature of, an illegal 
agreement. No doubt, the illegal promise which had been made 
was in some sort one of the matters upon which the defendant 
based his promise to pay, but so it was in many of the cases in 
which the* promises have been upheld. 

As, therefore, I think the promissory notes are good and 
valid notes, it is not strictly necessary for me to say whether 
the plaintiff may now recover in this suit any portion of the 
claim in any other form. But as a matter of fact, I do fully 
concur with the Chief Justice in thinking that, in the view 
which he takes of the notes, we can and ought to allow the 


plaintiff so to recover. 
Deeree reversed. 


Attorneys for the appellant: Messrs. Berners, Sanderson, and 
Upton. 


Attorney for the respondent : Mr. Watson. 
[PRIVY COUNCIL.] 


FAEZ BAX CHOWDHRY (Derewpant) o. FAKIRUD- 
DIN MAHOMED AHASAN CHOWDHRY (Puary- 
TIFF). 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Benami—Evidence—Suspicion. - 


In determining the right to property seized in execution, the Court must not 
declare a person claiming as purchaser to be a bendmddér for the debtor upon 
suspicion merely, but its decision must rest upon legal grounds established by 
legal testimony. k Š 


* Present:—THE Rieut Hoxs’'sie Sir Janes W. Couvium, Sir Ropsrt PAILLIMORE, 
Lorp Justice Jawes, Lorp Justice MELLISH, AND Sin LAWRENCE PEEL, 
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Tars was an appeal from a decision of ‘the ‘High Court 1871 
(Bayley and Pundit, JJ.) dated 15th January 1866 (1), reversing {ar Bax 
a decision of the Principal Sudder Ameen of Furreedpore. ao ouis 


The property in dispute belonged to Karim Bax, the appel- peaeer 
lant’s father, who mortgaged it, for Rs. 30,000, to Khaja Abdul Caowpury. 
Ganni, who, in 1853, absolutely foreclosed and got possession. 
Karim Bax was in great difficulties, and, aniongst others, the 
respondent held a decree against him for Rs. 3,000 odd. 
Khaja Abdul Ganni, being a friend of the appellant’s family 

“and anxious to assist them, agreed with the appellant to sell 
the property to him for Rs. 32,000; and the appellant, having 
obtained an advance of money from one Ganganarayan, agreed 
to give the latter a patni of the property and a bond for 
Rs. 4,000. Khaja Abdul Ganni then completed the sale, 
receiving from the appellant Rs, 25,000 and a bond for the 
residue; and the appellant gave the patni to Ganganarayan. 
The documents were duly registered, and possession taken 
under them in January 1857. 

In 1860, the respondent seized the property as belonging to 
the appellant’s father, Karim; but, on a claim by the appellant, 
the property was released. 

The respondent brought the present suit for a declaration that 
the property belonged to Karim, on the ground that the appellant 
‘was bendmiddr for his father. 

a  Khaja Abdul Ganni and Ganganarayan gave evidence, and 
ithe Principal Sudder Ameen decided that the transaction was 
bond fide on behalf of the son, and that he was the real owner, 

The High Court reversed that decision, and the son appealed 

to England. A 


F 
ee 


Sir R. Palmer, Q.C., and Mr. J, D. Bell for the appellant.— 
The sole question in such cases is, whose money was used, and 
who is liable for the money borrowed. A benámidár is a person 
wholly without interest in the property—Nawab Umjad Ally 
Khan v. Mussamat Mohumdee Begum (2). Even in joint families 
if it be proved that the money came from separate funds of a 


- 0) 5 W. Ru 43, i (2) 11 Moo, L A, 517 ; see p. 546, » 
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single member, the property belongs to him separately—Dhurm 
Das Pandey v. Mussamat Shama Soondri Dibiah (1). Here the 
money was clearly the son’s, and he was liable upon, and could 
be imprisoned for non-payment of, the bond. The High Court 
decided the case on suspicion as opposed to evidence, contrary 
to the principle laid down in Sreemanchunder Dey v. Gopaul- 
chunder Chucherbutty (2), At this point the appellant’s Counsel 
were stopped by the Court. 


Mr. Cotton, Q.C., and Mr. Doyne for the respondent.—This 
being a purchase of what had been the father’s property in the 
son’s ‘name, there is a strong primd facie case of bendmi. The 
test is, for whose benefit was the purchase. The sole object of 
Abdul Ganni was to benefit the father and his family, not the 
son; and as there were decrees against the father, the son’s name, l 
as a matter of course, was used, and the finding of the High 
Court is not founded on suspicion, but on the natural conclusion 
to which Indian Judges of experience would come in weighing 
with the direct evidence the surrounding cireumstances. 


Their Lorpsuirs delivered the following judgment :— ; 

In the judgment delivered in the case to which their Lord- 
ships have been referred, viz., Sreemanchunder Dey v. Gopaul- 
chunder Chuckerbutty (2), there is this passage :— Undoubtedly 
there are in the evidence circumstances which may create suspi- 
cion, and doubt may be entertained with regard to the truth of 
the case made by the appellant; but, in matters of this descrip- 
tion, it is essential to take care that the decision of the Court 
rests not upon suspicion, but upon legal grounds established by 
legal testimony.” That principle is sufficient to dispose of this 
case which differs from the case referred to in this respect that, — 
in the case now to be decided, there is not, in.their Lordships’ 
opinion, any legal evidence to create suspicion, or any doubt to be 


. entertained with regard to the substantial honesty of the transac- 


tion. It appears quite clear that the father, whose judgment- 
creditor obtained this property, was in insolvent circumstances; 
that he had not ‘a farthing of money with which to purchase the 


(1) 3 Moo. I. A., 229 ; see p. 240. (2) 11 Moo. I, A., 28. . 
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property in question; that the property was then in the hands of 
a mortgagee, who had foreclosed and had become the absolute 
owner of the property, so that it was his to deal with as he thought 
fit. Having, probably, as was suggested by the High Court, kind 
considerations for the father and the family, he was minded 
not to insist on retaining the whole value of the property so 
acquired, but to allow it to go back to the family, on being 
satisfied, or secured in some way or other, the real amount of the 
debt for which he had seized the property. In shat state 
of things the way in which the transaction was completed 
was this,—the son gets a man to lend him part of the money 
in consideration of a patni and a bond; the son gives a mort- 
gage to the original mortgagee for parting with ‘the interest 
which he had obtained under the foreclosure; he gives his 
bond and then the conveyance is made to the son. Their 
Lordships think, in ‘accordance with the judgment of the 
High Court, that this was done for the benefit of the family. 
The whole circumstances show that it was open to the mortgagee 
and to the family to do it, not by a conveyance to the insolvent 
father, or in trust to the insolvent father, which would give it to 
the creditors, who had no right, equitable or moral, with regard 
to this property, but to give it in such a way as best to effect 
their object, that is, to give it to the son, who seems to have 
been the proper man to carry out the arrangement for himself 
and for his family. 

Under these circumstances, their Lordships think that the 
judgment of the Principal Sudder Ameen was right; and they 
will therefore humbly recommend to Her Majesty that the 
judgment of the High Court ought to be reversed, and that, in 


lieu thereof, there should be an order dismissing the appeal from 
the Sudder Ameen with costs. 


The appellant is to have the costs of this appeal. 
Judgment reversed. 


Agents for appellant: Messrs. Watkins and Lattey. 


Agent for respondent: Mr, Barrow. 
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MUNSHI AMIR ALI (PuaintirF) v MAHARANI 
INDERJIT KOER AND otgers (DEFENDANTS); AND 
RAN BAHADUR SING AND OTHERS (PLAINTIFFS). 


ON APPEAL FROM THE HIGH COURT OF sUpiOn TURE AT 
FORT WILLIAM IN BENGAL. 


Appeal—Agreement not to appeal—Counsel— Costs—Sum given Nomine 
g Expensarum. 


Where the Counsel for the appellant had agreed, at the hearing of the case on 
appeal before the High Court, that, if the High Court would restrict its judgment to 
a finding on one of several issues, his client would not appeal to England : Held that 
that agreement was binding and that the appeal could not be heard. 

Where an appeal is preferred contrary to an agreement not to appeal, application 
to stay the proceedings should be made before the case is prepared for hearing. 

A fixed sum was given to each respondent nomine expensarum, in lieu of costs. 


THis was an appeal from a decision of the High Court 
(Peacock, CJ., Bayley and E. Jackson, JJ.), dated 12th 
June 1866 (1). 
` The suit was instituted in the name of Baboo Bisram Sing, 
Lal Narayan Sing, Deopati Narayan Sing, and the appellant, 
against the lady respondents, for the purpose of obtaining posses- 


sion of ‘a portion, and a declaration of right to another portion, 


of the estates belonging to the Ticaree raj. The three first 
plaintiffs claimed as heirs of Maharaja Mitterjit Sing; the 
appellant claimed a two-auna share as purchaser from the other 
plaintiffs. | 

` The plaint, so far as Baboo Bisram Sing was concerned, 
purported to be filed by his son Ran Bahadur Sing, and the_ 
authority so to file.it depended upon the genuineness of a 
mooktearnama alleged to have been executed by Baboo Bisram 
Sing, on the 2nd December 1862, in favor of his two sons, Ran 
Bahadur and Murlidhur Sing. The title of the appellant depend- 
ed upon a conveyance executed by these two sons under the 


* Present:—Tue Riant Hon’ste Sie James W. CoLviLe, Sir R. Parurisrore, SIR 
Jossrn NAPIER, LORD JUSTICE JAMES, Lorp Justice MELLISH, AND SIR LAWRENCE 
PEEL, 

C1) 6 W. R, 2. 
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mooktearnama. The defendants impeached the mooktearnama 
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as a forgery. Independently of the question as to the validity Mireni Aagi 


of the mooktearnama, many other points arose in the case, but 
the High Court having decided against the mooktearnama, the 
claim of the present appellant of course fell to the ground. 

He thereupon obtained the ordinary leave to appeal to England; 
but as this was iu breach of what had been agreed upon by 


his Counsel at the hearing of the appeal, the attention of the | 


High Court was drawn to it, and the following certificate 
was accordingly sent by the High Court to the Privy Council 
Office:— - 

“We hereby certify that, after deciding the point as to the validity of 
the mooktearnama, Mr. Paul, the Counsel for Munshi Amir Ali, 
one of the appellants, stated that, if the Court would confine its judg- 
ment to that point ouly, it was the intention of his client not to appeal 
to Her Majesty in Council. The Court, therefore, with the consent of 
both parties, abstained from pronotncing any judgment upon the other 
points in the case. 

“Finding that, notwithstanding what took place at the hearing before 
this Court, as above stated, Munshi Amir Ali had appealed to Her 
Majesty ia Council, the Court called for an explanation. Mr. Paul 
now says that at the time when he made the statement he believed that 
he had the full authority-of his client to make it, and that Munshi Amir 
Ali’s son, who was managing the appeal on behalf of his father, was 
present in Court when that statement was made and consented to it, 

We think it due to this Court and to the respondent that a certificate, 
as to the circumstances under which judgment wag not pronounced 
upon all the points in the case, should be forwarded to Her Majesty in 
Council. We have therefore ordered the above certificate to be forwarded 
with the appeal to Her Majesty in Council. i 


(Sd) B. Peacocg, 
n H, V. BAYLEY, 
N - wer "E. Jackson.” 


The case came on for hearing in the ordinary course. 


Mr. Leith for the appellant. 


Sir R. Palmer, Q. Č, and Mr. Doyne for the two first 
respondents, 


ve 
MAHARANI 
INDERJIT 
Korr. 
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Mr. J. D. Bell for the third respondent. 
Mr. Doyne for the fourth respondent., 
The other respondents did not appear 


Mr. Leith was proceeding to contend that there had been a mis» 
carriage in not settling the issue as to the validity of the document, 
when the Counsel for the respondent took as a preliminary objec« 
tion that this appeal was brought contrary to good faith, and could 
not be heard. Mr, Leith contended that there had been in 
fact no authority from the Munshi to abandon his right of 
appeal; and although Mr. Paul acted in good faith, he did so 
under a misapprehension as to the authority. 


Their Lorpsuips gave the following judgment :— 

Their Lordships are of opinion that the preliminary objection 
taken to the hearing of this appeal ought to prevail. The 
certificate of the High Court of Fort William in Bengal is to 
the effect that, in consideration of the Court deciding the appeal 
‘before’ them upon one point only, that is, the validity of the 


-mooktearnama, the Counsel for the appellant, in the presence 


and with the consent of the son and agent of the appellant, 
stated to the Court that he would not appeal from the decision 
as to the validity of the mooktearnama, Their Lordships 
upon consideration find that there was really very good and . 
sufficient consideration for such an agreement on the part of 
Counsel, as-part of the conduct of the case, because the 
result was this,—and a very important .result to the parties,— 
that, by obtaining the decision upon the validity of the 
mooktearnama alone, the case became a case not decided 
against Bishen Sing, the party in whose right the appellant 
was suing. Ifthe case had been heard by the High Court, and, 
upon appeal, the merits had been gone into, and the whole matter 
determined upon, as in a suit by Bishen Sing and others, 
Bishen Sing and the persons claiming under him would not 
have been precluded from appealing to this Court, but might, on 
the other hand, have had two successive decisions against them 
upon questions of fact going to the merits of the case. But 
confining it to the decision upon the mooktearnama, it was 
really substituting a nonsuit for an adverse verdict, leaving it 
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open to Bishen Sing and the appellant himself, if he can, get 
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a new and genuine document in his favor, to bring a fresh suit. Muns Asin 


That being so, it was clearly a valid agreement on the part of 
Counsel not to appeal; and there is no doubt that it was done 
with the actual consent of the son and representative of the 
appellant. The appeal is brought in violation of good faith, 
and their Lordships feel that they ought not to entertain an 
appeal so brought, where the real merits of the case have been 
withdrawn from the Court below. 

But their Lordships have had some difficulty i in öso 
what should be done with regard to costs. Now their Lordships 
feel that, where a certificate of this kind comes over with the 
record, and must, therefore, be known to both parties, it was 
the duty of each party to have made an application to the 
Registrar, who would at once have brought the matter to the 
attention of their Lordships, and taken their Lordships’ 
directions as to what ought to be done with a record so situated 
before any expense had been incurred in preparing cases, or in 
delivering briefs for the hearing. It was wrong of both parties 
to proceed with an expensive litigation in the face of this certi- 
ficate, withoutits being brought, either through the Registrar or 
by an application at their Lordships’ bar, to their attention. 
Disposing of it upon this preliminary, but still very serious, 
objection, their Lordships feel that they ought not to give all 
the costs, as if the case had been fully heard upon the appeal, 
but still they think the appellant ought not to escape a very consi- 
derable portion of the costs which have been incurred.- They 


think, therefore, that this is a case in which they may use the 


power with which they are invested, to give a sum of money 
nomine expensarum, and, therefore, they will humbly recommend 
Her Majesty to dismiss the appeal, allowing to each of the three 
respondents the sum of fifty guineas for the costs of the dis- 
missal of the appeal. 

Appeal dismissed. 


Agent for appellant: Mr. Wilson. : 


Agents for the several respondents: Messrs. J. H. and 


H. R. Henderson, Messrs. Watkins and Lattey, and Mr. Barrow. 
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Before Mr, Justice Kemp and Mr, Justice Glover. 


HARI MOHAN BYSAK AND ANOTHER (DEFENDANTS) v. KRISHNA MOHAN 
BYSAK AND ANOTHER (Piarnrirrs).* 


Hundi-—Custom—Drawer, Agent of Acceptor—Dishonor. 


The drawers of a hundi in favor of the plaintiff at Dacca (where all the parties to the 
bundi lived) were held not liable on proof that they were the gomastas of the acceptor, 
that they had no interest in the hundi, and that, according to custom in Dacca where the 
hundi was drawn and accepted, agents under such circumstances are not liable, although 
the agency does not appear on the hundi. They were also held discharged from liability, 
notice of dishonor not having been served on them till ten months after the due date of 
the hundi, 


In this case a hundi for Rs, 1,000, dated the 19th April 1869, was drawn in 
favor of the plaintiffs by Hari Mohan Bysak and Ramcharan Pal, and accepted by 
Sham Sundar Bysak, payable sixty days after date, z.¢., on the 18th June. Some 
months after the hundi fell due, the acceptor paid the drawees in two instal- 
ments, Rs. 400, and afterwards became insolvent. ‘The drawees alleged that, 
ten months after the bill became due, they gave notice to the drawers, and to the 
acceptor that, unless the balance, Rs. 600, was paid within two days, an action 
would be instituted against them for the amount. The plaintiffs brought the 
present action against the acceptor (defendant No. 1) and the drawers 
(defendants No. 2), for the amount. 

The defence of the drawers was that they drew the hundi as agents of the 
acceptor, and therefore, according to a mercantile usage prevalent in Dacca, were 
not liable; the usage being for agents to draw hundis on their principals with- 
out disclosing the fact in the hundi, and that on proof of such agency, the 
drawer was not liable; that they were neither partners nor commission agents 
of the acceptor; but his servants on salaries of Rs. 6 and 8 per month 
respectively ; that the payees, having given time to the acceptor, could not 
now make them, the drawees, liable, and that no notice of dishonor was served 
on them. The acceptor did not enter appearance. 

_ The hundi was in the usual form, and it did not appear on the face 
of it whether the drawers signed as servants or gomastas of the acceptor, but 


* Special Appeal, No. 793 of 1871, from a decree of the Judge of Dacca, dated the 22nd 
April 1871, reversing a decree of the Subordinate Judge of that district, dated the 8th 
November 1870, 
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evidence was given that Sham Sundar wrote the body of the hundi, and that 


aise a 
Harr Monan the drawers were his gomastas, and were living with him. 


Bysax 
v 
KRISHNA 
Monan Bysax, 


` The Subordinate Judge who tried the case in the first instance found on the 

evidence that the drawers were merely the servants of the acceptor, and that 
it was a common mercantile usage in the town of Dacca for such agents to 
issue such hundis without making themselves personally liable; and he dis: 
missed the plaintiffs’ suit. 

There was no evidence showing that the plaintiffs were aware of the agency 
or of the custom. ' 

The plaintiffs appealed to the District J udge, who reversed the decision of 
the first Court, and gave a decree for the plaintiffs, observing :—“ Then as to 
the drawers of the bill, the Subordinate Judge says that some respectable 
witnesses have deposed that gomastas are not responsible for money drawn 
for their principal's use, which is probably quite correct if they had borrowed 
money as the gomastas of their employer. But on this bill they simply drew 
on Sham Sundar Bysak, and he accepted the bill. There is no mention of 
any connection between the parties; and according to all mercantile law, all 
the parties to a bill of this-kind are liable to the holder.” 

Against the Judge's decision the defendants, the drawers, preferred a special 
appeal to the High Court, ' â 


Baboos Durga Mohan Das and Lalit Chandra Sen, for the appellants.— 
1. The Judge was wrong in applying the English law to this case, and in 
refusing to act on the local custom set up by the defendants, In the Mofus- 
sil a party is at liberty to establish by parol evidence that, though the hundi 
was not signed by the appellants as agents, as a matter of fact they were 
acting as such, See Gopal Das v. Sheikh Syad Ali (1). The first Court found 
the custom to be proved, and the lower Appellate Court has not found contrary 
to it. 2. The endorsements on the back of the hundi show that the drawees 
received from the acceptor, in two instalments, Rs, 400, a considerable time 
after the bill was due. They therefore, by their conduct, showed that they 
lodked to the acceptor as the real debtor. 3. The notice of dishonor alleged 
to have been given to the drawers was not a legal and sufficient notice. 
According to the plaintiffs’ own case it was not served until long after thè 
failure in business of the acceptor, and after they had received part payment 
from the acceptor. There is no evidence that the alleged notice was ever 
served on the drawers. 


Baboo Krishna Dayal Roy, for the respondents, contended, that the appel- , 
lants not having signed the hundi as agents could not now set up the agency 
merely to get rid of their liability, Even if the drawers were in fact dnly 
agents of the acceptor, and the custom alleged were true, still there is nothing 


(1) 3 B. L. Rọ A. C., 198, 


VOL. IX.) APPENDIX. 3 


to show that the plaintiffs were aware either of the agency or of the custom (1). 1872 


See Pigou v. Ram Kishen (2) and Pigou v. Ram Jushunt (3). Hant Monan 


The appellants were not called upon to reply. Bye E 
: KRISHNA 
Thejudgment of the Court was delivered by MOHAN Bysak. 


® 

* Grover, J.—(after stating the facts and arguments for the appellants, cons 
tinued)— With regard to the first point we find that the Judge disposed of 
the case on the technical rules of English law, and took no notice of the 
evidence on the record as to the prevailing local custom; he decided against 
the defendants, simply on the ground that the bill does not show that it «vas drawn 
by the defendants as the agents of Sham Sundar Bysak. ‘It has been more 
than once decided by this Court that the local custom in such matters is to 
prevail, and that the Mofussil Courts are not bound by the strict technicalities 
of English law. In this case there is evidence of the most decisive character, 
not only to the effect that these defendants are ordinary gomastas of Sham 
Sundar drawing salaries of Rs. 8 and Rs, 6 a month respectively, but also that 
they had no interest whatever in-the bill when drawn; that it was the cus- 
tom, of gomastas in similar situations to draw bills on their principals, with- 
out being thereby rendered liable for the defections of their principal ; and also 
to the effect that the money when procured on the hundi was ‘applied solely 
to the purposes of Sham Sundar Bysak. On this last point it is said that 
the first Court has found rather by implication than by a direct finding of fact ; 
but, on reading the judgment of the Subordinate Judge, we have no doubt. 
that this was a distinct conclusion arrived at by him on the evidence. 

The case of Pigou v..Ram Jushunt (3) has been -quoted in order to 
show that the drawers of a bill would not be exonerated by the failure of 
payment on the part of the acceptor. But this case, we observe, has nothing 
whatever in point with the present one; an.agent, under ordinary circum- 
stances, would be equally liable with his employer for bills drawn by him upon, 
and accepted by that employer, but in this case the defendant Pigou had 
actually given a bond for the money due from him with reference to some bill 
transaction between him and Palmer and Co. 

In the other case quoted, the same defendant, Pigou v. Ram Kishen (2), 
‘the point decided had reference to the notice of dishonor. No doubt 
there are in the body of the decision some remarks to the effect that an 
agent, unless he shows on the face of the bill of exchange that he drew 
it as agent, cannot set up the fact of agency to exonerate himself from 
liability, but that was not the point on which the decision proceeded 
and appears to have been merely an obiter dictum. “Ib was moreover a 
point which had reference solely to the technical procedure of English 
law, which does not.apply where there is proof of a local custom, 

] ' 

(1) As to ignorance of local custom, see (2) 2 W. R, 301. 

Mollett v. Robinson, 7 L, R. (C. P.), 84. (3) IW. R, 96, 
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But there is also, we think, another point on which the defendants (appellants) 
are entitled to succeed in this appeal. Tt is quite clear that the plaintiffs (the 
drawees) considered the defendant Sham Sundar Bysak as their only debtor ; 
they received part payment of the hundi from him, and gave him time in which 
to pay the gemainder, and under ordinary circumstances this alone would 
excuse the drawers from liability, because they were entitled to.receive notice 
at the very first of Sham Sundar’s failure to pay the money ; and if they did 
not receive that notice, they would, according to the ordinary rule of law, not 
be bound to make arrangements for the payment of the hundi; and as to the 
notice itgelf the law is that notice shall be sent to the drawer of the bill at 
the time dishonor takes place. In this case the bill fell due on the 5th of 
Asar 1276 (18th June 1869), whereas no notice of its having been dishonor- 
ed, was sent to the defendants, drawers of the bill, till ten months after, or in 
Jaishta (May) of the following year. On the whole we think that the plaintiffs 
never considered the defendants (drawers of the hundi) as their debtors, and that 
they knew, as every body else must have known, all the parties living in the same 
town of Dacca, that these two men were ordinary servants of Sham Sundar 
Bysak, and only drew this,hundiin the common discharge of their duties 
as gomastas, and there cannot be the slightest doubt that the plaintiffs looked 
to Sham Sundar, and to Sham Sundar alone, as the person from whom they 
were entitled to recover their money. 

Under these, circumstances we think that the decree of the Judge as against 
the appellants, defendants 2 and 3, is wrong, and must be reversed. This 
appeal is therefore decreed with costs payable by the plaintiffs, respondents. 
The decree of the Judge against the defendant No. 1, Sham Sundar Bysak, 
will stand, 


Before Mr- Justice Macpherson. 
BHIM DAS v, UPENDRA MOHAN TAGORE, 
Will, Construction of—“ Domestic Servant,” 


Surr against the executors of the will of-Prasanna Kumar Tagore to recover 
Rs. 1,781-8 to which the plaintiff alleged he was entitled under a clause 
in the will, by which the testator gave and bequeathed to each of his domestic 
servants in Calcutta, who should have been in his service ten years and up- 
wards at the time of his death, Rs. 100 for every rupee of monthly salary 
drawn by them, from the testator, respectively. 

The plaintiff stated in his plaint that he was a washerman by caste and 
profession, and that in 1845 he had been engaged by the testator as one of his 
servants at a monthly salary of Rs. 15, and had continued in the testator’s 
actual and constant service down to the date of the testator’s death, being a 
period of about twenty-five years. He further alleged that, during the time 
he was in the service of the testator, his principal duty was to wash the testa- 
tor's clothes, and those of his family and establishment at Calcutta; that by 
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the direction of the testator, he was in the habit of carrying the dirty clothes 
every week to Kurdah, where his own house was situated; and that, having 
washed them there, he brought them back to be ironed at the testator's usual 
place of residence in Calcutta, spending two or three days at Kurdah, and the 
remainder of the week at the testator’s residence; that while at Kurdah he 
lived in his own house and at his own expense, but that in Calcutta he 
lived in the testator’s residence, and got his meals at the testator’s expense, 
and the tools required by him for his work were supplied to him by the testa- 
tor; that, besides his duties as a washerman, he, when not actually engaged 
in his own work, was required by the testator to, and he did make himself 
generally useful at the testator’s residence ; that, in or about the’ year 1855, 
the family of the testator’s daughters having increased, the testator made a 
settlement upon them, and separated his own domestic establishment from 
theirs; that the testator's daughters having desired to retain the plaintitf’s 
services as their washerman, the testator consented to his acting for the 
testator’s daughters upon separate pay ; and that, after such consent, he worked 
both for the testator and the testator’s daughters, but that his acting for the 
daughters did not interfere with the arrangement and routine of his work for 
the testator. He further stated that he was not allowed to, and did not in fact 
hire himself out as a washerman or in any other capacity whatsoever to any 
other person or persons., 

The defendants, while admitting assets sufficient to pay the legacy, dis- 
puted the plaintiff's right on the ground that he had not worked solely for the 
testator, but had hired himself out as washerman to persons other than the 
testator, and that he did not live in the testator’s house as alleged in the 
plaint, 

The evidence on behalf of the plaintiff failed to prove the case as stated, 
and bore out the defendant's allegations. , 


Mr. Bonnerjee (Mr. Kennedy with him) for the plaintiff. 
Mr. Phillips for the defendant. 


Macrnenson, J., expressed an opinion that, if the case had been proved, 
as laid in the plaint, the plaintiff would have been clearly entitled to recover, 
but the evidence having failed to prove that case, his Lordship dismissed the 
suit without costs as against the plaintiff. ‘The defendant’s costs to come out 
of the estate. ‘ 

Suit dismissed (1). 

Attorney for the plaintiff: Baboo 7. B. Chatterjee. 


Attorney for the defendants: Mr. Hatch. 
(1) See in Vithobd Malhart v. Corfield, 3 Bom. F, C., App., 1, peu Yardlay, C. J., at 
p. 21, and per Jackson, J., atp. 26. 
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Before Mr. Justice Macpherson, 
‘ P. v. P. 


Attorney—Application by Attorney for Withdrawal or Dismissal of Suit for Judicial Bepa- 
ration and for Payment of his taxed Costs by Respondent. 


On the 8th of January 1872 the petitioner A. L. P. instituted a suit for 
judicial’ separation against her husband, on the ground of his cruelty and 
desertion. , f 

The respondent in his written statement denied the allegations of cruelty 
and desertion. He stated that the petitioner had left his house of her own 
accord, and that he had refused afterwards to take her back on finding that 
she was leading an immoral life. He further stated that, before his alleged 
marriage with the petitioner, she had represented herself to be a widow, but that 
he had subsequently discovered that her former husband M. M. was still alive. 

On the 29th January an order for alimony pendente lite, and for deposit 
of the petitioner's costs of suit was made against the respondent; and on the 
llth March he. applied to be allowed to give security for the due payment of 
the costs, instead of depositing their amount in Court: this application was 
dismissed. On the 15th March, the respondent having failed to deposit the 
petitioner’s costs in Court, a rule was obtained calling upon him to show 
cause why an attachment should not issue against him; and on the same 
day the respondent obtained leave to file a further written statement, and 
it was ordered that a commission should issue to examine M. M., upon the 
respondent’s paying into Court the petitioner's costs of the said commission 
and of the application therefor, and, pending the return of the commission, 
the respondent was ordered to give security for the costs which, on the 
29th January, he had been ordered to deposit in Court. The respondent's 
attorneys took no further proceedings on this order: and on the 28th March 
Mr. H. R. Fink, the attorney on the record for the petitioner, learned that she 
had returned to, and was living with, the respondent, and that the suit had been 
amicably settled. 


Mr, Bonnerjee, on behalf of Mr. Fink, now moved upon notice to the 
petitioner, the respondent, and the respondent's attorneys, for an order that the 
suit be dismissed or withdrawn ; that the petitioner's costs as between attorney 
and client be taxed; and that the respondent do pay such taxed costs to 
Mr. Fink as the attorney on.record for the petitioner. The motion was based 
upon the pleadings, and the several orders made in the suit, and upon an affidavit 
of Mr, Fink in which, after stating that he had been retained by the petitioner, 
and had instituted the suit on her behalf and under her instructions, and after 
setting out the proceedings and orders made thereupon, and further stating that 
the parties had returned to cohabitation, and that the suit had been amicably 
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settled, he alleged that, on the 10th of April, the petitioner called on him, and 
instructed him to withdraw the suit, saying that her husband would pay all 
her costs, and that he had accordingly prepared a petition in terms of these 
instructions, and sent it to the respondent's attorneys, but that they had return- 
ed it to him on 24th April, with a statement that they could not sign it. He 
then alleged that no final order in the suit having been made, he was unable 
to tax his costs; and that to the best of his information and belief, the petitioner 
had no separate property of her own. 

Mr. Bonnerjee, stating that he moved on behalf of the petitioner, con- 
tended that, although the Divorce Act contains no provision as to costs, by 
s. 45, the Civil Procedure Code is embodied with the Act, the Court, 
therefore, has power to deal with the question of costs. The attorney has 
such an interest in the suit as will entitle him to the order ; for till the suit is 
dismissed or withdrawn, his costs cannot be taxed. The application is correct 
in form—Cheale v. Cheale (1). [Macrnerson, J.—Neither the respondent 
nor the petitioner apply to have the suit dismissed. I could understand your 
moving on behalf of the attorney, but you said that you moved on the peti- 
tioner’s behalf, and you call upon her to show cause]. The petitioner has not 
withdrawn hePinstructions, but, in point of fact, -the motion is on behalf of 
her attorney. The Court has power to make this order— Cooper v. Cooper (2). 
The element which was wanting in that case is not wanting here, for we had 
an order that the respondent should furnish security, 


Mr. Macrae for the respondent.—An attorney can come in and ask that his 
costs may be taxed, but he cannot ask that the suit shall be withdrawn or 
dismissed. Limiting myself, therefore, to that portion of the motion which 
asks for an order that the respondent do pay his wife’s costs, I submit that, 
on the pleadings before the Court, there is sufficient to show there were 
circumstances of grave suspicion in the case which ought to have put the 
attorney on enquiry. See the judgment of Knight Bruce, L.J., in Baylis v. 
Watkins (3). [Macrurrson, J.—You can only say that the petitioner made 
certain charges which she has now condoned; nothing more appears]. It is 
said that in England the wife was considered entitled to her costs in any event, 
but this is not so—Jones v, Jones (4) and Lewis v. Lewis (5). There are, indeed, 
cases in which a wife who has separate property has been made to pay her hus- 
band’s costs. Ti is true that in the Divorce Court the wife does generally obtain 
her costs, whether successful or not, but this isan anomaly which this Court will 
discountenance, unless it is bound by precedent, and the cases cited show that 
it is not so bound. To saddle the husband with the costs of a suit which the 


(1) 1 Hagg. Ecc, 874, (4) L. R., 2 P. & D., 333. 
(2) 3 8w. & Tr., 892. (5) 29 L Ja, P. & M,, 123. 
(8) 2 DeG., J. & Sn 91 
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wife has ‘brought, under the advice of'a speculative attorney, for acts which 
she has condoned, would be a hardship and imposition. . 


Mr. Bonnerjee in reply. 


Macrnerson, J.—Supposing the application to be regularly made (i. e, by 
the petitioner moving to withdraw the suit, and that the respondent do pay 
her costs), I should act as the Judge Ordinary did in Cooper v. Cooper (1). 
‘That case is very similar in many respects to the present ; and I see no reason 
to doubt that the petitioner's costs might, as the case proceeded, have been 
taxed de die in diem if the petitioner had so applied. 

It is said that the facts appearing on the pleadings and affidavits which have 
been filed are such as show great negligence, amounting to want of ordinary 
care, if not to something more, on the part of the petitioner's attorney. And 
it is argued that the case is groundless, and that, under the circumstances, the 
respondent ought in no circumstances to be made to pay the petitioner's costs ; 
but without going into evidence,—the same evidence almost as would be neces- 
sary if the case went on to a regular hearing,—I cannot adjudicate upon the 
question of the truth or falsehood of the various allegations of the parties. 
It is true that the respondent says that the petitioner has committed bigamy, 
and that he seems to have substantial grounds for so saying. But it is not 
proved that she has done so; and the respondent does not profess to intend to 
proceed to prove it. The petitioner in her petition, which is verified, states 
that she was legally married to the respondent, and there is no doubt that 
she did go through the marriage ceremony with him. That being so, and in 
the absence of any indication that the petitioner's attorney had any knowledge 
of her being already the wife of another man, or that there was any reason 
why he should suspect her of having committed bigamy, I cannot say that 
I think Mr. Fink was guilty’ of negligence, so far as the question of 
bigamy is concerned, in making no special inquiries on that point before he 
filed the petition. There being no suggestion to the contrary, I do not won- 
der that he rested satisfied with her statement, true in fact, that she had 
been married recently to the respondent. 

There is no doubt that the petitioner comes before the Court under excep- 
tionally discreditable circumstances as regards her antecedents, taking her 
story as she herself tells it in her written statement; and it is possible, not 
to say probable, that, if the matter had gone on to a hearing, the respondent 
would not have been ordered to pay her costs. But the parties have chosen to 
return to cohabitation, and so prevent the further progress of the suit, 
That being so, and looking at all the circumstances, I think that the attorney 
is entitled to an order that his costs when taxed be paid by the respondent. 

But the respondent will not have to pay the costs of this application, which 
in form is entirely irregular and wrong. Mr, Fink in his affidavit states that, on 


(1) 8 Sw. & Tr.) 892. 
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the 15th of March, the petitioner obtained a rule against the respondent to 


show cause why an attachment should not issue for non-compliance with ` 


an order which had been made, that he should deposit in Court Rs. 1,500 to 
meet the petitioners costs; that immediately thereafter the Court ordered 
the issue of a commission to England to take evidence as to the bigamy, and 
that, pending the return of the commission, the respondent should give security 
for the probable amount of the petitioner's costs, with liberty to the petitioner 
to apply for the deposit of those costs on the return of the commission from 
England; that no further proceedings were taken; and that on the 28th 
March he (Mr. Fink) was informed that the petitioner had gone back to live 
with the respondent, and that the suit was amicably settled. Mr, Fink then 
states that on the 10th of April the petitioner called on him and instructed 
him to withdraw the suit, saying that the respondent would pay all her costs ; 
that he accordingly prepared a petition in terms of these instructions, and 
sent it tothe respondent's attorneys for their consent, but they returned the 
same on the 24th April, and refused to consent. 

On this state of facts, Mr. Fink, on the 29th of May, issued a notice to his 
own client the petitioner in the suit, to the respondent and to the respond- 
ent’s attorneys, to the effect that he will apply in chambers for an order that 
the suit be dismissed or withdrawn, and that the respondent do pay him, as the 
attorney on the record for the petitioner, the amount of her costs when tax- 
ed. Mr. Fink was quite wrong in coming to the Court in this manner, asking 
for an order as against his own client. He ought either to have made an 
application to the Court in the terms of the instructions received from the 
petitioner on April 10th or, if for any reason he thought he could no longer 
act on those instructions, he should have again communicatéd with his client, 
and have ascertained expressly her intentions and wishes. After having 
ascertained her wishes, he might then have made such application to the Court 
as was necessary. Coming in, however, as he does on his own account, and 
adversely to both parties, no order for the withdrawal or other final disposal 
of the suit can be made, and the parties will have to come again before the 
Court, and be put to further expense before the suit can be finally disposed of ; 
whereas, if the matter had been moved in proper ori, the suit might have 
been finally concluded now. 

-Therefore, although I shall order the petitioner's costs to be taxed and to 
be paid by the respondent to her attorney (he being substantially entitled to 
such an order), her attorney must personally bear his own costs of this appli- 
cation. 


- The petitioner's costs will be taxed on scale No. 2, 
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Before Mr. Justice Macpherson. 


IX THE MATTER or A Praint, No. 82 or 1872, FILED IN THE Court OF THE SUBORDI= 
NATE JUDGE OF ZILLA TIPPERAH AT CoMILLAH, WHEREIN EUGENE JOSEPH 
COURJON 1s Prawwtirr anp ALFRED COURJON 18 DEFENDANT. 


Removal of Suitfrom Mofussil Court—Letters Patent, 1865, c. 18—Practice— Using 
Afidavit on Motion. 


Moron to remove a suit pending in the Court of the Judge of Zilla Tip- 
perah to the High Court, 

The motion was supported by an affidavit of Mr. J. B Knowles, a member of 
the firm of Messrs. Ohauntrell, Knowles and Roberts, the plaintiff's attorneys. 
Mr. Knowles therein stated amongst other things that the suit was to set aside 
a patni and dar-patni lease executed by the plaintiff, on the 3rd of December 
1866, in favor of the defendant, of the plaintiff’s share in various estates and 
landed property situate principally in Zilla Tipperah, to recover mesne 
profits, for an account, and for the appointment of a receiver; that the 
plaintiff also sought to set aside an izárá, or lease, dated the 28nd of April 1868 
of the same properties, and for possession thereof; that the money value of the 
plaintiff's claim was laid at Rs. 11,81,226-4-6; that the ground of the 
plaintifi’s case was fraud, undue influence, ignorance and concealment of value 
of the plaintiff's interest; that the defendant had applied to the Judge of 
the District of Tipperah to transfer the case to his own Court on the ground 
(inter alia) that the suit involved questions of French and English law of con- 
siderable difficulty; and that the suit had been so transferred. Mr. Knowles 
further stated that he was informed and believed that the plaintiff and defend- 
ant were both sons of one Farge Courjon, who in his will described himself 
as a French subject by birth; that the defendant resided at Chandernagore, a 
French settlement, not subject to the jurisdiction of the British Government or 
of the Civil Courts in British India; that the plaintiff was in Paris when the 
patni sought to be set aside was executed; that the defendant had been there 
recently ; and that questions as to the status and domicile of the parties, and as 
to the applicability of French law, might arise in the suit; that the patni 
sought to be set aside was prepared, revised, and executed at Calcutta, and 
that it would probably be necessary to take the evidence of the solicitors and 
agents there of the parties, who prepared, revised, and executed such patni ; 
that the defendant and his chief witness possessed very large estates, and com- 
manded great influence in and around the District of Tipperah, and that he, 
Mr. Knowles, was informed and believed that the plaintiff's case might be 
prejudiced in consequence of ,such influence; that he was informed and 
believed that the defendant had engaged all the pleaders practising in the 
District and Subordinate Courts of Tipperah, with the exception of one, who 
had refused to accept his retainer. The affidavit further alleged as reasons, for 
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the removal of the case, the length, difficulty, and danger of the journey to 
Tipperah; the difficulty, if not impossibility of obtaining evidence thére on the 
questions of French law, suggested by the defendant as likely to arise in the 
case; the novelty of such questions, and of other intricate questions of law 
likely to arise in the case, to a Judge of any other Court than the High Court; 


the absence of experienced Counsel; and the fact that, owing to the procedure ' 


in Mofussil Courts, translations in Bengali of the plaint, and other documents 
in the case had to be filed. 

The defendant, in an affidavit filed in answer to the affidavit of Mr. Knowles, 
admitied that he and the plaintiff were both sons of Farge Courjon, but stated 
that his father, instead of describing himself in his will as a French subject by 
birth, had said that, although a French subject by birth, he had lost his quality 
of Frenchman under the French Civil Code, by having, without authority from 
the French Government, held public office under the British Government in 
India, and by reason of having settled in British India without any intention 
of returning to France, or to any French dependencies. He further admitted 
that the patni which the plaintiff sought to set aside had been prepared, revised, 
and executed in Caleutta. The defendant denied the allegations’ in Mr. 
Knowles’ affidavit as to his having large-estates in and around the District 
of Tipperah, as to his having engaged all the pleaders practising 
in the Tipperah Courts, and as to the -difficulty and danger of the journey to 
Tipperah; and he stated that the only question really at issue between the 
plaintiff and himself was whether he had obtained the izdré and patni leases of 
eertain zemindaris by fraud. 


Mr. Kennedy and Mr. Reily for the plaintiff. 
Mr. Woodroffe and Mr. Fergusson for the defendant, 


Mr. Kennedy, after referring to the facts of the case as stated in the plaint, 
and reading the affidavit of Mr. Knowles, requested the Court’s permission to 
read an affidavit of the plaintiff himself, filed after the day mentioned in the 
notice to the defendant and his attorneys as that upon which the motion would 
be made; he also proposed to use and rely on a certain appeal and proceed- 
ings in regular appeal wherein the defendant had been appellant, and which 
were not mentioned as grounds of motion in the original notice. 


Mr. Woodroffe objected. 


MACPHERSON, J., refused to allow the plaintiff's affidavit or the appeal 
proceedings to be read without the consent of the other side. 


Mr. Kennedy then contended that the affidavit of Mr. Knowles disclosed sufti- 
cient grounds for the removal of the case. If questions of French law were to 
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arise, as the defendant says they are likely to do, it will be less difficult to 

obtain the evidence of experts in Calcutta than at Tipperah. We do not suggest 

that such questions can arise, there will, therefore, be a dispute as to the appli- 
cability of French law. Then there is the question of domicile which cannot 

be tried according to the principles Inid down in the Succession Act, since 
that Act Was enacted long after the death of Farge Courjon under whose will 

the plaintiff obtained the property, the subject of the leases. Those leases , 
were executed in Calcutta, and it was there that the fraud and concealment com- 

plained of took place. Having regard to the relationship of the plaintiff and 
defendant, a point may arise as to the legal position of a lately emancipated 
minor with respect to his guardian, The grounds for removing this case are 

far stronger than they were in the case of Doucet v. Wise (1), which was 

removed for trial in the High Court by Morgan, J. In the only reported case 

I can find in which an order of removal was refused, namely Rajah Ojooderam 

Khan v, S. M. Nobinmoney Dossee (2), Markby, J., held that the mere fact 
that it would be less expensive to try the case in the High Court, is not 
sufficient of itself to justify a transfer, but it is doubtful whether the rule 

there laid down does not reduce the power of this Court within too narrow 

limits, and it is submitted that, when it is clearly proved that the expense 

would be less, and the convenience to witnesses greater in case of a trial 
here, that would be a sufficient ground of removal. If the case is tried a 
Tipperah, and appealed to the High Court, there is the possibility--by no means 

remote—of the loss of documents during transit. The influence of the defend- 

ant at Tipperah, the importance and difficulty of the legal questions involved, 

the absence of a trained Judge, of an experienced Bar, and of an extensive 

law library, all point to an unsatisfactory trial at Tipperah, and are cogent 
reasons for the removal of the case. 


Mr, Woodroffe, contra.—No points of French or English law are involved. 
The leases are sought to be set aside on the ground of the defendant's fraud ; 
the charge amounts to one of misrepresentation of the value of the property, 
and evidence as to that value is best available on the spot. In Doucett v. 
Wise (8), the Court in remanding the case said :==“ This case appears to be one 
in which an application to this Court may fitly be made under the 18th section 
of the Charter,” but no reason is“assigned for that recommendation. Norman, 
J., refused to remove the case of Borradaile y. Gregory (4). 


Mr. Kennedy in reply. p . 


Macruerson, J.——It appears to me that there is no reason to suppose that ` 
any very specially difficult questions of law will arise in this case. As to the 


(1) 1 Ind. Jur., 94 (8) 2 Ind. Jur, 280, 
(2) Ton 896, (4) Bourke, Ex. J, 3, 
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- other matters complained of, they are little more than prdinaty incidents of all 
hotly contested Mofussil cases, I therefore refuse the application to transfer 
the case to this Court, As to costs, the reason why I refuse them to the 
defendant is, thatit was he who in the first instance started the idea of there being 
intricate questions of English and French law which would have to be decided 
in the suit. I may add that many reckless statements have been made on both 
sides without much regard to truth. 


Before Mr, Justice E. Jackson and Mr, Justice Miter. 


MAHARAJA DHIRAJ MAHATAB CHAND BAHADUR (Patter) v MAKUND 
BALLABH BOSE AND OTHERS (DEFENDANTS), * 


Suit for Rent of Land with Buildings-~Jurisdiction of Revenue Court.’ 


The Revenue Courts have no jurisdiction to entertain a suit for rent of land with build~ 
ings upon it, when the rent includes the rent of the buildings, as well ds of the land. 


Baboo Chandra Madhab Ghose for the appellant. 
Baboo Mahendra Lal Seal for the respondents. 
Tux judgment of the Court was delivered by 


,Jackson, J.—-This was a suit for arrears of rent. The question before 
both the lower Courts seems to have been whether the jurisdiction to try the 
suit was in the Civil Court, or wasin the Revenue Court. -Both the lower 
Courts have come to the conclusion that the jurisdiction was with the Revenue 
Court, and have dismissed the: suit of the plaintiff from hearing in the Civil 
Court.. On special appeal to ua, it is argued that this decision is wrong, and 
that the jurisdiction at the time this plaint was preferred was in the Civil 
‘Court. 

It would not have been necessary to try this point noy, ‘as, whether the 
jurisdiction was in the one Court or the other, the jurisdiction is now in the 
Civil Court: but as the question has been pressed upon us in connexion with 
the matter of costs, it becomes necessary to decide whether, at the time this 
plaint was pat in, it was entertainable in the Civil Court or not. 

The mehals leased appear to consist of two large bazars in the town of 
Burdwan. One of them is the Chandnee bazar, close to the Maharaja's 
‘palace. The kabuliat is put in. From this kabuliat, it is quite clear that 
not only is the land leased, but also the buildings in the bazar are leased, 


* Special Appeal, No. 151 of 1870, from a decree of the Judge of East Burdwan, dated 
the 18th May 1869, affirming a decree of the Subordinate Judge of that district, dated the 
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The rent which is assessed does not issue only out of the land, but also out of 
the buildings ; and, in fact, in the case of a bazar like this, it must issue princi- 
pally out of the buildings. 

One case which was quoted by the respońđents’ vakeel before us, in order 
to fortify his argument, is directly against him, namely, the decision in the 
case of Tariney Persad Ghose v. The Bengal Indigo Co, (1). That was a case 
in which the land had been leased for certain indigo manufacturing purposes. 
Factories had subsequently been built upon the land, and a suit regarding 
rent had been brought, and it was attempted to be contended that, as factories 
were situated upon the land, the suit could not be brought in the Revenue 
Courts; buf it was held that, as the lease was not for the factory, but only for 
the land, the suit would’lie i in the Revenue Courts. Had, however, the lease 
been for the factory, as well as the land, the suit could not have been pre- 
ferred in the Revenue Court. The decision is directly against the argument 


_ of the respondents’ pleader. I quite concur in that decision, and I understand 


that that decision has been followed generally in this Court for some years 
past v 

The rent which is dnai in this case not being solely for the land, but 
also for the buildings, it appears to me that the suit does not lie in the 
Revenue Court, and that the lower Courts are wrong in deciding to that 
effect. The decision of the lower Courts must be set aside, and the case : 
must be remanded to the first Court for trial, The respondent must pay the 
costs of all the Courts. 


Before Mr, Justice E, Jackson and Mr, Justice Mookerjes, 


HARI MOHAN SIRKAR AND OTHERS (Derenpants) v. R, SCOTT 
MONCRIEEF (Puarmrirr).* 


Suit for Rent of Lands on which are Arhats, Ghats and Bazars—Jurisdictioñ of Revenue 
Court—Act X of 1859, 


A suit for rent of lands where the rent comes from arhats, ghats, and bazars situated 
‘upon: it, as well as frog the lard, will not lie in' the Revenue Court, 


Mr. R. E. Twidale for the appellants. ` ‘ 
Mr. R. T. Allan and Baboo Bhawani Charan Dutt for the i 
The judgment of the Court was delivered by 


Jackson, J.-This is a suit for two months’ rent of forty-six bigas of 
land, and of certain arhats, ghdts, hats, and bazars thereon, in Mauza 


(1) 2 W. Ra, Act X BR, 9 


> Special Appeal, No. 1841 of 1870, from a decree of the Additional Judge of Nuddea, 
dated the 9th May 1870, reversing a decree of the Deputy Collector of that district, 
dated the 5th April 1869. 
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Kennypore, neat the town of Kodshtea. The lower Courts have come to 
opposite conclusions as regards‘the points which were raised before them, 
namely, as to whether the defendant was entitled to an abatement of rent or 
not. On special appeal in this Court, we are asked to set aside the decision 
of the lower Appellate Court, on the ground that the Revenue Court in which 
this case was instituted had no jurisdiction to receive the plaint. Under the 
precedents of this Court, the Revenue Courts have no jurisdiction to enter- 
tain suits like the one before us. The rent under the lease does not come 
from the land, but the rent comes from the arhats and from the ghâts and 
from the bazars, as well as from the land, which explains the fact that forty- 
six bigas are let out at the rent of] Rs. 5,000 annually, Thè case seems to be on 
all fours with the cases of Maharaja’ Dhiraj Mahatab Chand Bahadur v. Makund 
Ballabh Bose (1), Kali Mohan Chatterjee v. Kali Krishna Roy Chowdry (2), 
Kali Kishen Biswas v. Sreemutty Janhee (8), Shaligram v. Mussamat Kubi- 
run (4), and Ranee Shurno Moyee v. Blumhardt (5), in which it has been 
` held that such suits do not form the subject of Act X of 1859; they must be 
brought in Civil Courts. However reluctant we may feel to remand this case, 
still, following those precedents, we think we are obliged to set aside the deci- 
sion of the Judge, and direct that the suit may be brought in the proper 
Court,’ The costs of the appeal, as far as it has gone, will be borne by the 
parties respectively, inasmuch as no such objection was raised in any of the 
lower Courts. 
The decision of the J udge is set aside, and the plaintiff's suit is dismissed. 


Before Mr, Justice Markby. 
T. G. NEWTON anp ornens v. KURNEEDHONE AND OTHERS. 


Civil Procedure—Act VIII of 1859, s. 111—Non-appear ance of Pyendant=Adjour ned 
Hearing, Cous, 


` Tms case had been ipia on the list of undefended causes in consequence 
of the non-appearance of the defendant, and the hearing had been adjourned, 
at the instance of the plaintiff, to a subsequent day. On that day, upon the 
case being called on in its order, Mr, Lowe appeared for the defendant. 


Mr. Phillips, on behalf of the plaintiff, contended that, by s. 111, 
Act VILI of 1839, the defendant could not be heard in answer to the suit 
until he had shown good cause for his previous non-appearance. [Marxny, J.— 
Does not that section apply only to cases in which the suit has been partly 
heard?] “There was a part hearing on the day on which the adjournment was 
made. The record will show that the plaintiff appeared on that day, and that 


(1) Ante, App. 13. . (4) 8B. LR, A. Cy 6L f 
(2) 2 B. L. R, App., 8% -(5) 9 W. R., 552, l 
(8) 8 W. Ru 250. i 
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the defendant did not appear. [Marxny, J.—Under a strict interprétation of 
the Procedure Code, I should say the defendant can appear as a matter of 
right.} If-the Court is bound to allow the defendant to defend the case, it has 
power to put him upon terms, and I would ask for a postponement, and that he 
should be ordered to file a written statement, and that the costs of the post- 
ponement should be borne by him. [Manxsy, J.—I think they must be 


' costs in the cause. ] 


Order accordingly. 


Before Mr, Justice Kemp and Mr. Justice Glover. 
QUIEN v, RAM PANDA AND ANoTHER.** 


Penal Code (Act XLV of 1860), as. 108, 109, and 211—Giving Evidence in Support of a 
False Charge—Abetment of such Charge. 


A person cannot be convicted of abetment of a false charge, solely on the ground of his 
having given evidence in support of such charge. 


Tux Assistant Magistrate of Bhuddruck convicted two persons, Ram 
Panda and Dutt Hari Ghose, as abettors of a false eharge, solely on the 
ground that they gave evidence in support of a charge brought by one 
Saraswati against her husband, which ho (the Assistant Magistrate) had found, 
in a prosecution against Saraswati and others under s. 211 of the Penal Code, 
to be false, and sentenced them under s. 109 of that Code to-.periods of im- 
prisonment below one month. z 

The Sessions Judge of Cuttack referred the proceedings of the Assistant 
Magistrate to the High Court, under s. 434 of the Criminal Procedure Code, 
for the purpose of having the sentence and conviction quashed as being 
illegal, The Sessions Judge, in his letter of reference, made the following 
observations :—~ 

“ After careful consideration, I hold that s. 108 does not contemplate 
any acts of subsequent abetment, and that the Code does not provide for the 
punishment of such offences, except when they are such as are defined in 
ss. 212 to 218 of Chapter XI of the Indian Penal Code, _ 

Many very excellent reasons could be assigned for this apparent, though 
not real, omission, It will, however, suffice for the purposes of this reference 
to point out that, if the inferior and theoretically less experienced Criminal 
Courts were allowed to punish as abettors persons who gave evidence in sup- 
port of false charges, or rather charges found by the said Courts to be false, 
the provisions of the Procedure Code by which the punishment of the crime 
of false evidence can only be inflicted by the Sessions Court would be practi- 
cally nèutralized and set at nought. It is, I think, obvious that this was 


* Reference to the High Court, under s. 484 of the Code of Criminal Procedure, by 
thé Sessions Judge of Cuttack. 
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never intended, and that the: framers of the Criminal Procedure Code, although 
they allowed the lower Criminal Courts to punish for false charges, never 
vested them with authority to punish those who supported such charges, not 
by previous acts, but by evidence merely,” 


The judgment of the High Court was delivered by 


Kemr, J.—We concur with the Sessions Judge. The conviction and sentence 
are set aside, ‘ : 


Before Mr, Justice Macpherson. 
HIRALAL SEAL ann ornensv, A. CARAPIET. 
Surety—Haecution~Act VIL of 1859, 8. 204, 


Tuts was an application against one Radhakrishna Sett for execution under 
8. 204 of Act VIII of 1559. It appeared that a suit had been instituted 
by A. Carapiet against Hiralal Seal ‘and others in the District Court of 
Hooghly; that it had been dismissed with costs; that the plaintiff had 
appealed to the High Court from the decision of the Judge of Hooghly; that 
pending the appenl, Hiralal Seal and his co-defendants had applied for and 
obtained an order from the High Court calling upon Carapiet to give seccu- 
rity for ‘his costs in the Court below and of the appeal; that Radhakrishna 
Sett had, in pursuance of the order, charged his house in Calcutta with the 
payment of the costs to the extent of Rs, 2,000; that the appeal to the 
High Court was dismissed with costs; that the costs of the Court below 
and of the appeal amounted to Rs, 2,052-7-6; and that the present applicants 
had been unable to realise the costs by-execution within the jurisdiction of the 
Hooghly Court. They now applied for execution against Radhakrishna Sett 
by the attachment and sale of the house charged by him with the payment of 
Rs, 2,000. - 


Mr. Bonnerjee for the applicants.—-S. 204 was at one time thought to be 
restricted to sureties under è. 76 or s. 83, and not to apply to sureties after 
decree like Radhakrishna Sett—Baboo Ram Kishen Doss v. Hurkoo Singh (1). 
But this view has been departed from. See Akhut Ramana v. Ahmed Yousaf- 
ji (2). At any rate this case is distinguishable from Baboo Ramhishen 
Doss’ case (1), for there the arrangement was entered into after the case had 
finally terminated. Akhut Ramana’s case (2) is on all fours with this, and the 
applicants: are entitled to execution, 


Macrnenaon, J., made the order for execution as prayed (3). - 


` 


(1) 7 W. R, 829. : (8) See Abdul Karim v, Abdul Hugue 
(2) 7 B. L, R, 81 . Kazi, 8 B. L.R 205, 
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Before Mr. Justice Kemp and Mr, Justice Glover. 
In re KALI CHARAN CHUND (Perrriowzn).* 
Act XX of 1865, s3. 11 and 18—-Meaning of the word * Practise”-—Mookhtar. 


` The writing a petition for a party who presents it in Court is not acting as a Mookhtar 
within the meaning of s. 11, Act XX of 1865; and the writer is not liable to punishment 


under s. 18 for practising as a Mookhtar without a certificate. 
. 
Osm Kali Charan Chund drew and wrote out. a petition of complaint 


for one Kumaraddin, which the complainant, Kumaraddin, personally pre- 
sented in the Joint Magistrates Court, The Joint Magistrate construed 
this act of Kali Charan Chund’s to be “ practising” as a mookhtar within 
the “meaning of the word as used in s 18 of Act XX of 1865, and 
finding that Kali Charan had not a properly stamped certificate authoriz- 
ing him to practise as mookhtar, convicted him of having committed an 
offence punishable under s. 13 of the Act, The Sessions Judge; being of 
opinion that the conviction was illegal, referred the proceedings of the Joint 
Magistrate to the High Court under s. 434, Code of Criminal Procedure (Act 
XXV of 1861), for the purpose of having the conviction quashed. The 


~ Sessions Judge in making the reference observed :—“ By s. 11 of Act XX 


of 1865, mookhtars duly admitted and enrolled may appear, plead, and act in 
any Criminal Court subject to certain conditions of their certificate, and these 
words embrace the whole of what constitutes the more general term ‘ practise.’ 
In the present instance Kali Charan neither appeared nor pleaded. Did he then 
act? It seems to me that he can only be said to have acted in a private 
capacity, not in the sense contemplated by the Act (XX of 1865) in a public 
capacity, as a medium between the complainant and the Court. The law does 
not forbid one person from giving advice to another, or from drawing up a 
petition for another on any matter out of Court, and so long as the adviser or 
writer abstains from dealing with the Court itself in any way in connexion ` 
with the matter, he must be considered to be absolved from all consequences 
under Act XX of 1865.” 


The judgment of the High Court was delivered by 


‘Grover, J.—There can be no doubt, we think, that the Judge is right, and 
that the mere writing of a petition for a party who afterwards presents that 
petition himself is not “ acting ” in the sense of s. 11, Act XX of 1865. 

We therefore set aside the order of the Joint Magistrate, and remit the fine 
imposed upon Kali Charan Chund. i 


* Reference to the High Court, under s, 484 of the Code of Criminal Procedure, by the 
Sessions Judge of Backergunge, dated the 17th June 1872. 
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Before Mr. Justice Markby, i 
ISWAR CHANDRA DUTT v. ISWAR CHANDRA GHOSE. 


Compromise by Parties out of Court, and without Intervention or Knowledge of their + 
Attorneys—Costs, Taxation and Payment of; 


Tars was a suit for dissolution of partnership, with the usual prayer for an 
account, &c. After the filing of the plaint, the suit was compromised out of 
~ Court by the parties, without the intervention or knowledge of’ their 
attorneys. The plaintiff’s attorney, on becoming aware of what had been 
done, applied to his client for payment of his costs, and, payment being 
refused, the attorney applied to the Court for an order directing the taxing 
officer to tax his bill on scale No. 2, and for an order that the client should 
pay the costs when taxed.. 


Marrey, J., having taken time to consider and to look into the practice of 
the Court, subsequently made the order in terms of the application. 


Before Mr. Justice Kemp and Mr, Justice Glover. 
IN THE MATTER OF THE Peritions or SHISTIDHUR PARUI AND orners,* 
"Penal Code (Act XLV of 1866), 8. 441—Criminal Trespase—Intention, 


An Act doesnot amount to criminal trespass under s. 441 of the Penal Code, unless 
it was committed with an intention of committing some offence, or of intimidating, 
insulting, or annoying some one. Where a party had been exercising a right of fishery 
for a considerable time, alleging a prescriptive right, the mere fact of continuing te do so 
after a notice of prohibition is not criminal trespass, 


Tus accused in this case fishéd in a lake or Bhowir. This lake was once 
resumed by Government, and subsequently released in favor of the zemindar, 
The izardar under the zomindar instituted against the accused a suit in the 
Deputy Collector’s Court for rent, which was dismissed. In appeal the Judge 
upheld the decision of the lower Court, on the ground that the relationship 
of landlord and tenant did not exist between the parties, adding that, “if the 
defendants continue in possession, and do not pay rent to the landlord, they 
may be sued for trespass.” 

The izardar next preferred a charge of criminal trespass against the accused 
before the Deputy Magistrate, alleging that notice had been served on 


* Miscellaneous Criminal Case, No. 102 of 1872, against the order of the Sessions 
Judge of 24-Pergunnas, dated the 6th May 1872, affirming that of the Deputy Magistrate 
of that district, dated the 26th FebTuary 1872. 
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the defendants prohibiting them from fishing in the lake, and that notwith- 
standing it they persisted in doing so. The defence of the accused_ was 
that they had a prescriptive right to fish in the Jake free of rent, which they 


Peririon or had been exercising for a long time. The Deputy Magistrate convicted them 


SHISTIDHUR 
PARUL 


of criminal trespass under ss. 441 and 447 of the Penal Code. The Sessions 
Judge in appeal upheld the conviction. The accused applied to the High 
Court under s. 404 of the Criminal Procedure Code to have the records sent 
for, and the conviction quashed as being illegal. 

Baboo Bana Charan Banerjee for the petitioners.—No conviction can be 
had under s. 441 of the Penal Code without proof of an intention of com- 
mitting any offence, or of intimidating, insulting, or annoying any person, 
The accused had been accustomed to fish i in this lake for a considerable time, 
which is not‘denied by the complainant. There was an attempt made by- 
the complainant to assess rent for the’ jatkal (right of fishery) which was 
unsuccessful, and instead of going to the Civil Court to establish their right 


‘either to receive rent, or to eject the defendants, preferred the present criminal 


charge. The defendants have been fishing under color of a right, which has _ 
been supported by actual use for a considerable length of time. 

The presumption of a criminal intention entirely fails, -and the conviction 
ought therefore to be set aside, there being no other evidence except the 
admitted act of fishing, 


Mr. Allan for the complainant.—Before the complaint was preferred, notice 
had been served on the defendants to restrain them from fishing, and their éon- 
duct in continuing to do so, notwithstanding the prohibition of the proprietor, 
is clearly criminal trespass according to the definition given in s, 441, Indian 
Penal Code (Act XLV of 1860). Assuming that their former acts of fishing., 
were not acts of criminal trespass, their continuing to fish after notice to 
desist is unlawful. No other proof of intention is necessary. The contina- 
ance of the act complained of in disregard of the notice is sufficient to raise 
the primé facie presumption of a criminal intentjon. It is for the defendants 
to establish that they have the right which they allege. The zemindar is not 
bound to bring a suit in the Civil Court to establish his title. 


The judgment of the High Court was delivered as follows :— 


Gxover, J.—I have felt some difficulty about this case, but after consider- 
ation, I think that the petitioners should succeed, and the order of the Courts 
below be set aside. 

I do not think it necessary to go into the question as to how far the release 
of the “Bhowur,” or lake by the Collector settled the rights of the complain- 
ant, Indrobhusan Chuckerbutty, as the action of the defendants (petitioners 
before us) does not seem to bring them within the purview of s. 441 of the 


ka 
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Penal Code. To convict under this section, it must be shown that the defend- 1872 

ants entered upon property in the possession of another with “intent to [y tue 

commit an offence,” and I think that in this case the element of “intention” gaat oF 

is wanting. : te PETITION oF 

The defendants asserted, and had all along asserted, a prescriptive right to al lilly 

_ fish in the Bhowur without payment of rent, and the zemindar had already 

failed in a suit brought under Act X of 1859 to get rent from them, not having 

been able to prove that they were his tenants, or had ever paid rent to him. 

It may therefore be reasonably concluded that the defendants thought that ay 

they had vindicated their claims, and had a right to fish, as they had done 

heretofore. It cannot, I think, be presumed that they continued to fish with 

any intent to “ commit an offence ;” they considered themselves possessed of a 

right, to which the decision in the Act X suit had given some color, and deter- 
„mined to exercise it, They seem to have acted bond fide, and not to have 

exceeded their supposed privileges. : 

The zemindar’s notice, warning them not to fish, did not change the state 

of things so far as s. 441 is concerned; and after what has occurred between 

the parties, no conviction for criminal trespass can possibly be had. The 

zemindar must establish his rights by a suit in the Civil Court to eject 

the defendants, or sue to have the defendants declared liable to pay him rent 

for the future. i 


Kenr, J.—I quite concur in this view of the case. In the definition of 
criminal trespass, the entry and the intention with which a party enters 
are the essentials. In this case it appears to me clear that the petitioners 
have exercised a supposed right in a bond fide manner. They have all along 
asserted their right to fish in the lake free of payment of rent, and the 
attempt of the opposite party to establish the relationship of landlord and 
tenant has signally failed. It was found that the jumma-wasil-bakis filed 
by the zemindar to establish tenancy and payment of rent were false. It is 
for the zemindar to take steps to establish his right to receive rent from the 
petitioners, or (if he treats them as trespassers, which he has hitherto not 
done) to eject them. 


1872 


July 2. 


BENGAL LAW REPORTS. {VOL. IX. 


` 
’ 


Before Mr, Justice Bayley and Mr. Justice Ainslie. 
MADAN THAKUR (Prausrirr) v, FELIX LOPEZ AND ANOTHER (DEFENDANTS). 
Decree of the Privy Council—Costs for Translation and Printing—Interest. 


‘When on appeal to the Privy Council it was ordered that the decree of the High 
Court be reversed with £276 12s, 2d. costs, and that the decree of the Zilla Court be 
affirmed with costs in the Courts below, in execution of the decree it was held that the 
decree-holder was entitled to the costs of translation and printing incurred by him for 
transmission of the record to the Privy Council, and that he was entitled to interest upon 
those costs, but not to interest upon the said £276-12-2 (1). 

Te defendant (respondent) in this case had obtained a decree in the Privy 
Council against the plaintiff, which was as follows: 


“Tt is ordered that the said decree of the High Court of Judicature at 
Fort William in Bengal of the 28th November 1865 be and the same is 
hereby reversed with £276 12s. 2d. costs, and that the judgment or 
decree of the Zilla Court of Bhaugulpore' of the 9th February 1865 be 
affirmed with costs in the Courts below.” 

He applied to the Subordinate Judge of iink to be allowed the costs 
of translation and printing incurred by him for transmission of the record to 
the Privy Council; he also claimed interest thereon and on the amount of costs 
mentioned in the decree of the Privy Council. The plaintiff (appellant) 
objected to the allowance of the costs of translation and printing and interest 
as not being covered by the decree of the Privy Council. 

The Subordinate Judge held that the respondent was entitled to recover 
the amount of costs incurred by him for translation and printing, with interest 
thereon, and also interest on the amount of the decree of the Privy Council. 

The plaintiff appealed to the High Court. 

Mr. Twidale for the appellant. 

Baboos Ramesh Chandra Mitler and Srinath Banerjee for the respondent, 

Mr. Twidale contended that costs incurred in India, if not expressly 
allowed by the decree of the Privy Council, could not be allowed in execu- 
tion. The Court executing a decree could not go'beyond the terms of the ' 
decree. No interest could be allowed on such costs as it was uncertain from 
what date and at what rate such interest would be payable. As the decree 
of the Privy Council had not allowed interest, the Courts here could not allow 
it. To do so would be going beyond the terms of the -decree—Mosoodun 
Lall v, Bheekaree Singh (2). 


* Miscellaneous Regular Appeal, No. “81 of 1872, from an order of the Subordinate 
Judge of Bhaugulpore, dated the 13th January 1872, 


(1) See Rajah Lilanand Sing v. Maharaja (2) 6 W. R., Mis, 109. 
Luckimpur'Sing Bahadur, 5 B. L. R., 605. 
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Baboo Ramesh Chandra Militer contended that the respondents were en- 
titled to the costs of translation and printing as they were costs incurred 
in the Court in this country —Mussamat Umatul Fatima v. Azhur Ali (1) 
and Saroda Prasad Mullick v. Lachimpat Sing Dugar (2). The decree’was 


(1) Before Mr. Justice Ainslie and Mr, 
Justice Paul. 


MUSSAMAT UMATUL FATIMA anp 
orHers v’ AZHUR ALI.* 


The 18th April 1871. 
Munshi Mahomed Yusaf for the appellants. 


Mr. R. E. Twidale and Baboo Chandra 
Madhab Ghose for the respondent, 
A 


Tue judgment of the Court was delivered 
by 5 

AINSLIE, J.—In this case the decree of 
the Privy Council reverses the decrees of 
the three Courts in India with costs in each 
Court; it also dismisses the suit with costs, 
and specifies the sum of £490 10s. 10d. 
sterling as the costs of the appeal to the 
Privy Council, The question is whether 
this sum of £490 10s, 10d, includes the costs 
of translation, &e., incurred in this Court. 
We do not entertain any doubt that the 
costa assessed in England were only the 
costs incurred before the Privy Council, and 
that they do not include the costs of trans- 
lation, &c,, incurred in this country. The 
terms of the decree are ample to cover all 
costs incurred in any stage of the suit, and 
the Court below rightly overruled the ap- 
pellants’ objection. r 


There has been a cross-appeal on the part 
of the respondent for interest on costs; bat 
we are of opinion that, as no interest has 
been provided for in the decree of the Privy 
Council, it cannot 'be allowed now by this 
Court, 


The appeal is dismissed with costs, Ths 
cross-appeal is also dismissed, 


` (2) Beföre Mr, Justice Markby, 


SARODA PRASAD MULLICK (ArPg ri- 
LANT To THE Privy Councit), v. LACH- 
MIPAT SING DUGAR AND OTHERS 
(RESPONDENTS). 


’ The 20th May 1872. 


Baboo Ram Charan Mitter for the petitioner 
(decree-holder). 


Marxey, J.—As this application now 
stunds, it prays that the Court will send the 
order of Her Majesty in Council, together 
with the usual certificate of the costs of 
translation and preparation of the paper-book 
of the Privy Council appeal, to the lower 
Court for, execution in the usual course. 
The order in Council directs that the decree 
of this Court of the 26th March 1868 and 
the order of the 10th July 1868 be and the 
same should be reversed with £238 16s. 64. 
sterling costs, and that the decree of the 
Principal Sudder Ameen of Dinagepore of 
the lith April 1867 should be affirmed with 
costs, 

Now it appears to me, looking to that 
order of Her Majesty, thai, upon the face 
of it, the only costs of the appeal to Her 
Majesty to which the appellant is entitled 
is the sum therein specifically named as the 
costs of such appeal. It is true that the 
report of the Privy Council, upon which the 
order is founded, advised Her Majesty that 
the decree of this Court should be reversed 
“with costs.” But those words do not occur 
in the order of Her Majesty, as neither do 
the subsequent words contained in the report 
of the Privy Council, that the decree of the 
Principal Sudder Ameen should be affirmed 
with costs in India. But even if I were at 
liberty to decide this matter upon the report 
of the Privy Council, and not upon the order 
in Council (which I do not think I should 
be at liberty to do), still, looking at the 
report of the Privy Council, it seems to me 
that all the costs to which the appellant is 
entitled in the Privy Council appeal is the 
sum I have mentioned, because the report 
of the Privy Council goes on to say ==“ In 
case your Majesty should be pleased to 
approve of this report, and to dismiss the 


* Miscellaneous Special Appeal, No. 6 of 1871, from „an order of the Judge of Patna, 
dated the 21st December 1870, affirming an order of the Subordinate Judge of that district, 


dated the 10th September 1870. 
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The decree-holder was also entitled 


to interest on such costs—Haradhun Sandyal v. Rash Monee Dassa (1). 
Mosooilun Lall v. Bheeharee Singh (2) is distinguishable. 


Mr. Twidale in reply cited Onraet v. Sankar Dutt Sing (8). 


The judgment of the Court was delivered by 


ya 


Baxter, J.—~We think there can be no doubt whatever in this case. The 
order of the Privy Council was in these terms (reads. ) 

Three objections have been taken in this appeal: jirstly, that the costs of 
translation and printing should not have been allowed to the decree-holder ; 


appeal, then their Lordships do direct that 
there be paid by the respondents to the 
appellant the sum of £238 16s. 6d. 
sterling for the costs thereof.” And 
where an order of a Court directs gen- 
erally in the first instance that costs 
should be paid and then afterwards specifies 
a particular sum in respect of those costa, 
then, on ordinary principles of construction, 
I should say that those specified costs com- 
prise all the costs to which the party will 
be entitled. 

But the doubt arises in this way, in almost 
all the appeals which go to the Privy Coun- 
cil, there are costs incurred here for trans- 
lating and preparing therecord for trans- 
mission to England; and I am informed, 
and as far as I can discover correctly in- 
formed, that it never has been the practice 
of the Privy Council to make any order in 
specific terms as to these costs, and that 
whenever a specific sum is allowed -by the 
Privy Council as costs of appeal, that is 
considered to cover the costa of appeal in 
England only, and that it has always been 
assumed that an order drawn in this form 
covers the costs here, though they are not 
mentioned ; and of course if so, the applicant 
ig entitled to them, as this Court has no dis- 
cretion to disallow any costs allowed by the 
Privy Council. Now, I feel bound to say 
that it seems to me to be by no means a 
matter of course that, because the costs are 
allowed which are incurred in England, the 
costs for translating and preparing the 
record for transmission to England should be 
allowed also. It has been constantly the 
subject ofremark, both here and in England, 
that the records which are transmitted by 
us are unnecessarily long; but this Court 
has very little power over that matter, as 
we are compelled to transmit in some shape 


or other all such documents, except merely 
formal documents, as the parties: require. 
We have, however, made rules.for the 
express purpose of enabling the Privy 
Council to judge whether the record trans- ~ 
mitted is open to this complaint, and whether 
costs which are unnecessary have been in~ 
curred in this respect, But these rules will 
be wholly ineffectual if it continue to be 
assumed as a matter of course that all 
decrees of the Privy Council, which give a 
specific sum for costs, give by implication 
the costs here also, But having said this, 
because it appears to me desirable to draw 
attention to the matter, I do not think I 
should be justified in disallowing these 
costs. I think it has been too long the 
practice of this Court to allow them in all 
cases for me now to adopt “a different rule, 
and I should be the more unwilling to dis- 
allow the costs of this case, because having 
seen the paper, and having formed an 
opinion as far as I could, it. seems to me 
that it is not prabable that the Privy 
Council would have thought it necessary 
to deprive the appellant of these costs, 
their Lordships having allowed the general 
costs, I can see nothing at all in this record 
to suggest that there was any unnecessary 
expense incurred here, Therefore,,upon the 
whole, I think T ought to allow this applica- 
tion to be granted, Possibly, had there been 
apparent extravagance and waste in the 
preparation of the record for transmission 
to England, I should have referred the par- 
ties to the Privy Council for an order on 
this subject. 


(1) 2 W.R., Mis., 21. 
(2) 6 W. R., Mas., 109. 
(3) 5B, L. R., Appa 60. 
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secondly, that no interest should have been allowed on those costs ; and, thirdly, 
that no interest should have been allowed on the sum of £276 12s. 2d. allowed 
as costs by the Privy Council. 


The Full Bench decision of Mosoodun Lall v. Bheekaree Sing (1) has 
been very much relied upon by the appellant to show that we should not go 
beyond the terms of the decree, and it is contended that as there is nothing 
in the decree specified to show that the charges for translation or printing are 
to be calculated as costs of these Courts, or that any interest was awarded 
either on those charges or on the £276 12s. 2d. awarded as costs by the 
Privy Petnet none of these items should have been allowed. , 


Now it is quite clear that what is affirmed by the Privy Council is the decree 
of the Zilla Court of Bhaugulpore dated the 9th February 1865 with costs in 
the Courts below. The “Courts below” included also the High Court. In 
the High Court the cost of translation and printing had to be undergone. 
It was a cost actually incurred and necessary to be incurred by the parties, and 
therefore the terms of the decree of the Privy Council in this case clearly in- 
clude the’charges for translation and printing as costs in the Courts below. 


The only cases in which the question of translation and of printing being 
included as costs had been before this Court are one heard by Markby, J., 
sitting in the Privy Council Department on the 20th May 1872 (2), and one 
by Ainslie and Paul, JJ. (3).- In both the cases the result of the orders 
passed is that ‘the charges for translation and printing should be allowed as 
costs. Under these circumstances it seems to me that the first ground of 
appeal must fail. 


As regards the second objection it appears that the decree of the Zilla 
Court, which is the decree affirmed by the Privy Council and which has now to 
be executed, gives interest on the costs incurred. Now the charges for trans- 
Jation and printing are also costs incurred. The money has been actually 
expended by the parties, and as the decree provides for interest on the costs, 
the decree-holder should not lose the interest on such costs, 


As regards the third objection, viz., as to the interest on the £276 awarded 
as principal costs by the Privy Council in England, it is clear from the terms 
of the order of the Privy Council that a distinction is drawn between the 
costs allowed by that tribunal and the costs incurred in the Courts below. It 
seems to have been the intention of the Privy Council to make the £276 12s. 2d, 
apart of their own order for costs. No provision is there made for any 
interest on that sum, and we therefore think that no interest ought to be allow- 
ed on that sum. 


‘The result of our order, therefore, is that the order of the lower Court is 


(1) 6 W. R., Mis., 109, (8) Mussamat Umatul Fatima v, Azhur 
(2) Saroda Prasad Mullick v. Lachmipat Ah, anie, p. 28. 
Sing Dugar, ante, p. 23. 
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affirmed except in so far as it awards interest on the £276 19s. 2d. awarded 
as costs by the Privy Council. i 

Under the circumstances we think that each party-should bear his own 
costs of this appeal. 


> Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Bayley. 
BOCHA GOPE CHOWDHRY (Prantirr) v, BRAJAGABIND DAS (Devenpant),* 
Buit against the Surety of a Nazir for Damages—Act yu of 1859, s. 228. 


The surety ai a Nazir who had entered into the usual bond of OND with the Collec- 
tor of the district against all losses caused by the Nazir during the tenure of his office, was 
held not liable, at the suit of a person whose property had been misappropriated by the 
Nazir, to make good any loss sustained by such person. 


In a suit in which Gopal Krishna was plaintiff, and Bocha Gope was defend- 
aut, Gopal Krishna caused fifteen buffaloes of Bocha Gope to be attached before 
judgment. A decree was passed in favor of Gopal Krishna. In execution 
of this decree, ten of these buffaloes were sold. Bocha Gope then brought a 
suit against Gopal Krishna for recovery of the value of the five buffaloes and 
their five young ones, alleging that they had been misappropriated by Gopal’ 
Krishna. The Munsif passed a decree in favor of' Bocha Gope, but on appeal 
the Subordinate Judge reversed the decree, and held that no suit lay against 
Gopal, and that Bocha Gope should have brought his suit against the Nazir, 
who was responsible under s. 233, Act VIII of 1859. Bocha Gope then ‘insti- 
tuted a suit against the Nazir, Thakur Das, and obtained an ex parte decree. 
Bocha Gope then applied for execution of this decree, but found it impossible 
to realize anything from Thakur Das. Hence this suit was instituted by 
Bocha Gope against Brajagabind, the surety of the Nazir, and the Collector 
of Sylhet (on behalf of the Government), for recovéry of the value of the five 
buffaloes and their five young ones misappropriated by the Nazir. 

The defendant Brajagabind set up (inéer alia) that he was only liable to the 
Government, and not to the plaintiff, for any loss caused by the act of the 
Nazir. . 
The bond under which es became a surety for the Nazir‘con- 
tained the following clause :— 

“Jf he (the Nazir) appropriates to “himself the tehbil or any money per- 
taining to the office of Nazir, or otherwise causes loss or becomes liable to 
Government for any sum, then neither I nor my heir will object to pay the 
appropriated money, and the loss incurred will be recovered by sale of the 
property pledged.” 


* Special Appeal, No. 294 of 1872, from a decree of the Judge of Sylhet, dated the 9th 
October 1871, reversing a decree of the Subordinate Judge of that district, dated the 21st 
June 1871. 
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The Subordinate Judge held that the Nazir was liable to the plaintiff for 1872 
the loss of the buffaloes, and that the surety was liable under the terms of Boona Gore 
the bond to make good the loss; that the surety was not only liable to the Opowpaar 
Government for the acts of the Ņazir, but also to the person who had sus- PEATAGABIKU 
tained any loss by the Nazir’s act, He'further held that the Government was : 
rightly made a party to the suit, because if the plaintiff had failed to make the 
surety liable under the bond, he could have obtained a decree against the , 
Government. He accordingly passed a decree, declaring the plaintiff entitled 
to execute the ‘decree obtained by him against Thakur Das Nazir, against 
the property pledged as security for the said Nazir, and to.realize the 
amount from the defendant Brajagabind, and that the defendant Braja- 
gabind do pay the costs to the plaintiff and the Government. 

The defendant Brajagabind appealed to the Judge. 

The Judge held that, under the terms of the bond, Brajagabind was liable to 
the Government alone, and not to the plaintiff, and that the plaintiff could 
not recover from the surety direct. He accordingly dismissed the suit. 

The plaintiff appealed to the High Court, 


Baboo Kasikant Sen, for the appellant, contended that, under the terms 
of the bond, the surety was not only lable to Government for the ‘acts of 
the Nazir, but to any person who sustained loss by the Nazir'’s act, 


Baboos Durgamohan Das and Rajaninath Bose for the respondent were 
- not called upon, ` 


The judgment of the Court was delivered by 


, Covcm, C.J.—The decision appealed against is correct. The party could 
only be liable on his obligation as surety. It was an obligation to the 
Government, and not to the plaintif. The terms of the instrument of 
suretyship are these:—(reads). It is clear that what he undertook was to 
indemnify the Government for any loss that the latter might incur, The 
plaintiff has no right under that bond to Government to recover against the 
surety for wrongful acts, such as misappropriating goods, &c., done by the 
Nazir. 

The decision of the lower Appellate Court is right, and this appeal must 
be dismissed with costs. 


at 
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Before Mr, Justice Bayley and Mr, Justice Markby. 


AMJAD ALI (one or THe Derenpants) v. KUNKU SHAW AND ANOTHER 
(PuaInrTIFEs).* 


Act VIII of 1859 s. 246, Right of Suit under—Declaratory Decree—Cause of Action 
: i Limitation. 


Baboos Girish Chandra Ghose and Taraknath Dult for the appellant. 


Baboo Kali Krishna Sen for the respondents, . 


Margery, J.—For the purpose of deciding the question which is now before 
us, namely, whether the present suit will lie, I will assume that the facts, which 
the plaintiff is desirous to establish in proof, have been alleged at the proper 


` time and in the proper manner in the plaint or otherwise; and that he has 


also stated, with sufficient clearness and accuracy, the nature of the decree 
which he seeks to obtain. In other words, I will consider the question in- 
dependently of any technical rules as to the form-in which the allegations in 
a suit ought to be made, or ‘the plaint drawn. 

The case of the plaintiff, as I understand it, is that he was the proprietor of 
certain land which was let to one Man Sing; and that whilst Man Sing 
was in possession, and whilst there were still some few months to run before 
his tenancy expired, a creditor took out execution against him, and put up for 
sale the future profits of the property (wasilat) which would come into the’ 
hands of Man Sing, alleging that the interest of Man Sing was not, as the 
plaintiff says, that of tenant, but that of a usufructuary mortgagee. The 
plaintiff says that upon this he put in a claim under s. 246, but that his 
claim was rejected; and the present suit is said to be brought under that 
section to establish the truth of the plaintiff's assertion, that Man Sing's 
interest in the property was that of a tenant only, and not that of a usufruct- 
uary mortgagee: It is stated by the plaintiff that, on the expiration of Man 
Sing’s settlement, he re-let it to a fresh tenant; so that, whatever may have 
been the nature of Man Sing’s interest, there is no assertion by any one that 
that interest is now in existence. The terms of the order of adjudication of 
the plaintiff's claim are not stated; nor are the terms of the order for attach- 
ment and sale; but the plaintiff states that the latter did not specify any 
period of -time during which the profits of the land were attached. 

Now, putting all or any part of the above facts into the most formal shape 
possible, they do not seem to me to present any ground ‘for maintaining a suit. It 
is not attempted to assert that they lay the foundation for a declaratory decree 
under the general law, but itis contended that the plaintiff's claim in execution 


* Special Appeal, No. 996 of 1871, from a decree of the Subordinate Judge of Purneah, 
dated the 11th May 1871, reversing a decree of the Munsif of Kissengunge, dated the 
15th February 1871. 
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having been disallowed, he is at liberty to bring a suit’ “to establish his right” 


29 


1872 


under s, 246. Certainly the words of that section ate not very precise, but I Ansan Aut 
take it that, in order to maintain a suit under it, the plaintiff must be prepared Korau ea ie 


to prove two things: first, that the right which he put forward has been inves- 
tigated and disallowed; and, secondly, that the right which he seeks to, have 
declared is still in existence. 1thas been Held that,if the claim has been inves- 
tigated and disallowed, the claimant is bound to bring his suit within the year; 
but that, if the execution is allowed to proceed without the claim having been 
investigated, the ordinary rule of limitation applies. This is upon the ground 
that the latter part of s. 246 only. applies where the claim has been in- 
vestigated and disallowed; and therefore, unless the plaintiff’s claim has been 
investigated and disallowed, no suit will lie at all under the section, and the 
plaintiff is left to his ordinary remedy,— that is to say, he may bring a suit 
when and not until his right has been disturbed. So also, upon a, reasonable 
construction of the words of this section, I do not think the Court could be 
called upon to investigate the claim, if the claim ‘made and disallowed had 
ceased to exist. That might be material if any rights of the plaintiff had 
been infringed, and the plaintiff were seeking compensation, or to recover 
possession, But the object of the suit contemplated by this section, and the 
plaintiff's object in this suit, is not to obtain compensation for any injury, or to 
recover possession. We have at present nothing to do with that. The object 
is to establish a right which has been impugned by the proceedings in execu- 
tion, and I do not think the Legislature can have intended that, apart from 
any claim for compensation or possession, the time of the Court should be 
taken up in inquiring into a dispute which, for any present or future purpose, 
is wholly immaterial: 


_ It is said that the plaintiff’s claim having been dismissed, it must have been 
disallowed ; but that does not follow. The question which the plaintiff raised 
by his claim was whether Man Sing's interest was that of a tenant or a usu- 
fructuary mortgagee. The plaintiff himself states in his plaint, as I am 
informed, that the’attachment of the profits to accrue was made without any 
Specification of time or other particulars. And it being admitted that the 
judgment-debtor had some interest, the execution may have been ordered to 
proceed without any disallowance of ‘the’ present plaintifl’s claim. So it 
is also clear that it is not an existing right which the plaintiff now seeks 
to establish. He seeks to establish that, at a time now gone by, he was owner 
of this land, and that Man Sing was his tenant, and not his usufructuary 
mortgagee. Tt seems to me that no claim being made for compensation or for 
possession, and there having been no infringement of the plaintiff’s right, that 
this would be a perfectly useless inquiry. The pleader for the plaintiff was 
unable to suggest any possible advantage that would arise by this right being 
‘declared; and, as I have already said, I do not think it was intended by 
s. 246 that we should prosecute an inquiry which would produce no result, 

It was said that this objection was not taken below ; nor was it, in the 
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precise form in which it is taken now, though the suit was dismissed by 
the Munsif on "somewhat different, ground as informally brought. For the 
reasons I have stated, I think that judgment was right, and that it ought to be 
affirmed, and it is unnecessary to consider in this case whether, after a suit has 
been heard and determined without objection, the Court of Appeal will allow 
an objection to be taken that the suit, as brought, will not lie. , 

I think the suit should be dismissed, and that the plaintiff should pay the 
costs in this Court and the Courts below. But I think that the plaintiff may 
be at liberty to bring a fresh suit, upon condition of his first paying to the 
‘defendant the costs which he has been ordered to pay in this suit. 


Bay.ey, J.—I am of the same opinion. Under the facts of the case, the 
plaintiff's pleader could show no real cause of action, or specific subject-matter 
of injury, but wanted adeclaration vaguely of a right, the actual destruction 
or injury of which right is not Shomi, I concur in all the order proposed by 
Markby, J. 


Before Mr. Justice Bayley and Mr, Justice Mitter, 
QUEEN v. KUMODINIKANT BANERJEE CHOWDHRY.* 
Recognizance—Criminal Procedure Code (Act XXV of 1861), s. 290, 


Under s. 290 of the Criminal Procedure Code, an order to execute a second recog- 
nizance during the time the first recognizance is in force is illegal. 


Tus following reference was made by the Officiating Sessions Judge of Dacca. 

“ During the pendency of one recognizance for a time of one year, the 
Deputy Magistrate has called on the applicant to execute a second engagement 
for a similar period. 

Now. the form of recognizance prescribed by the Code is perfectly general, 
and seems simply to declare that the recognizant is a turbulent character, and 
must be subjected to special restraint. So that if, at the suit of A., a recog- 
nizance were taken from B., and he broke the peace ultimately against C., 
and not A., I have no doubt that his recognizance might be forfeited. I do 
not think, therefore, that it can in any way be urged correctly that the recogni- 
zances were required in reference to separate transactions. 

Under these circumstances it appears to me that the Deputy Magistrate's 
order of the 15th June last, requiring the applicant to execute a recognizance 
for a term of one year, during the pendency of a similar recognizance, was 
illegal under s. 290, and I beg therefore to refer it to the Court, in order 
that it may be quashed, and the Deputy Magistrate may be directed to pro- 
ceed according to law.” 


The judgment of the Court was delivered by 


Mirter, J.-We concur with the Officiating Sessions J udge i in holding that 
the second recognizance was illegal. The first recognizance was.general and 
unlimited in its terms according to the form given i in the law, and it is there- 
fore clear that, to take a second recognizance before the period fixed in the 
first recognizance had elapsed, would be avirtual interference with the provisions 
of s. 290, Criminal Procedure Code. 


* Reference to the High Court, under s, 484 of the Code of Criminal Procedure, by the 
Officiating Sessions Judge of Dacca, i 
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Before Mr, Justice Kemp and Mr. Justice Glover. 
IN THE MATTER OF THE Petition or UDAI CHAND MUKHOPADHYA.* 


Criminal Procedure Codè (Act XXV of 1861), 8. 422—Penal Code (Act XLV 
of 1860), s. 202, 


Where a person had been found guilty by a Magistrate-of the offénce of intentionally 
omitting to give. information of an offènce which he was bound to give, and on appeal the 
Judge found-that there had been no evidence given of the omission, held; per Kear, J. 
(Grover, J., contra), the Judge could not remand the case for additional, enquiry under 

. 422 of the Criminal Procedure Code (1), 


Te accused in this case was charged under s.. 202 of the Penal Code 
with having committed the offence of neglecting to give information to the 
Police or Magistrate of a dacoity said to have taken place‘on the 7th March 
1872, in Mauza Ghugni, Thanna Kristomanagoree, he being the gomasta of 
the zemindar of the village, and as such bound, by s. 4 of Regulation IIL of 
1812, to give early information of certain offénces committed in the village. 
"The Magistrate convicted him of the offence charged, and sentenced him to 
suffer six months’ rigorous imprisonment and to pay a fine of Rs. 200, and 
in default of payment to a further rigorous imprisonment of one month, 

The accused appealed against the Magistrate’s conviction and sentence to 
the Sessions Judge of Hooghly. 

The Sessions Judge said:—‘ There is no evidence as ‘to the main point 
in the charge—the omission to give information. The case must accordingly 
be sent to the-Magistrate to have evidence taken on this point under s. 422 of 


the Code of Criminal Procedure.” The accused was undergoing rigorous 


imprisonment under the Magistrate’s sentence pending this enquiry. 

On application to the High Court, Kemp and Glover, JJ., called for the 
record of the case under s, 404 of the Criminal Procedure Code, and admitted 
the accused to bail pending the decision of the High Court. 


Baboos Hemchandra Banerjee and Durgamohan Das for the petitioner, 


The gist of the offence is the omission to give information; and when there 
is no evidence of this omission, as admitted by the Judge, the conviction and 
sentence are illegal, `The Judge was bound on this state of the evidence, under 
s. 426 of the Criminal Procedure Code, to reverse the Magistrate's finding and 
sentence. The Judge is in error in remanding this case to the Lower Court 
for additional enquiry” under s. 422 of the Criminal Procedure Code. This 
‘section contemplates a further enquiry by taking additional evidence to be 
directed by an Appellate Court when the conviction by the lower Court has 


* Miscellaneous Criminal Case, No, 141 of 1872, against an order of the Sessions Judge 
of Hooghly, dated the 2nd July 1872, reversing that of the Magistrate of that district, 
dated the 18th June 1872, 


(1) See Act X of 1872, s. 282, 
5 i 6—A 
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1872 beer based upon some evidence which might legally support it, but which, in 
“In run the opinion of the Appellate Court, is not quite satisfactory. This section does 
rhe DAR Cry Hot empower an Appellate Court so to act in a case where there is no evidence 

or Upar legally eapable of sustaining the charge. There is no finding as to whether 
Caaan Mus the alleged dacoity ever took place. The accused, as'soon as he himself 
heard of the alleged offence, did give information to the Police; and the 

prosecution is bound to show that there was not simply an omission, but an 


intentional omission to give the information at the earliest opportunity. 


Grover, J,--The Magistrate convicted the accused under s. 202, Penal 
Code, holding that he knew of the commission of the dacoity in Mussamat 
‘Arjila’s house, and, so knowing, intentionally omitted to give information to 
the authorities. The Sessions Judge on appeal found that a dacoity had taken 
place, and that the accused was well aware of the fact, but that there was no 
evidence on the record to prove the “omission.” He, therefore, ordered the 
Magistrate, under s. 422, Code of Criminal Procedure, to supply the necessary 
evidenee, and to return the case to his Court for final disposal. 

It is not quite clear to me, from the wording of the Sessions Judge’s order, 
whether the evidence required was on the point of simple “omission” or of 
“intentional omission;” and if I were trying the case as a regular appeal, I 
am not sure that I should agree with the Sessions Judge as to there being no 
evidence as to the fact of “omission.” I think that there is some evidence 
as to the “intention” also; but however that may be, I do not, after 
much consideration, find anything illegal in the Sessions Judges order. 
5S. 422, Code of Criminal Procedyre, gives the Appellate Court power to direct 
further enquiry to be made, and additional evidence to be taken, whenever it 
thinks such enquiry and evidence necessary “upon any point bearing upon 
the guilt or innocence of the appellant.” The words are exceedingly large, 
and give an almost unlimited discretion. In the present case, the Sessions 
Judge considered it proved that a person, who was bound by law to give 
certain information, was possessed of that information, but that there was 
not on the record evidence of his “omission” to supply the information in 
question to the Police. No doubt, proof of the omission was absolutely 
necessary, and without it there was no case against the accused. Buts. 422 
gave the Sessions Judge the power, as it seems to me, of ordering the 
deficiency to be supplied. If an Appellate Court is bound under all cir- 
cumstances to decide on the guilt or innocence of an accused person on the 
evidence taken in the Court of first instance, and has no power to supple- 
ment it in any way, then I cannot understand the object of s. 422, Code of 
Criminal Procedure. That object I take to be the prevention of a guilty 
person’s escape through some csreless or ignorant proceedings of a Magis- 
trate, or the vindication of a wrongfully accused person’s innocence, where 
the same carelessness or ignorance has omitted to record circumstances essen- 
tial-to the elucidation of truth, The words of the section are, as I said* 
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before, “any point bearing upon the guilt or innocence of the appellant,” 
and the Judge's action appears to me to have been perfectly justified. 

Kene, J.I regret that I am unable to concur with Glover, J. Apart 
from the fact that the Magistrate omitted in the case to record any finding, 
I am of opinion that, before a person can be convicted of an offence 
under s. 202 of the Indian Penal Code, there must be legal evidence, first, 
that he has knowledge or reason to believe that some offence has been commit- 
ted; second, an “intentional” omission to give “any” information respecting 
that offence; and, third, that he is legally bound to give that infgrmation. 

The petitioner Udai Chand Mukhopadhya, as the village gomasta, was 
legally bound to report crimes. An offence, in this case of dacoity, was commit- 
ted of this there appears to be evidence, which, though discredited in the first 
instance by the Deputy Magistrate, was believed by the Magistrate and, on 
appeal, by the Sessions Judge. It may also, I think, be conceded that the 
petitioner had knowledge, though not immediate, of the offence; but the 
Sessions Judge finds, and I quote his own words, “ there is no evidence as to 
the main point in the charge—the omission to give information, The 
case,” says the Judge, “ must accordingly be sent to the Magistrate to have 
evidence taken on this point under s. 422 of the Code of Criminal Procedure.” 
The accused, ‘be it remembered, remained in jail, and there he would have 
remained, but for the action of this Court which released him on bail, while 
the Police were hunting up evidence to convict him, 

It appears to me that the “ main” point under s. 202 is whether the omis- 
sion was intentional. There may be knowledge or a reason to believe that an 
offence has been committed; there may be an omission to give any information 
but ‘it is clear, at least to me, that the gist of the offence is the intention, 
Now the Sessions Judge finds, not that the evidence is insufficient, though 
there may be some evidence, but that there is no evidence atall. S. 422, in 
my opinion, does not apply to such a state of things. Where there is some 
primé facie evidence bearing upon the guilt or innocence of the accused, the 
Appellate Court may, under s. 422 of the Code of Criminal Procedure, direct 
additional evidence to be taken; but in the case before us, the Sessions J udge 
finds that there is no evidence at all. What, then, was there to add to, and 
how does the necessity for additional evidence arise? I am of opinion that 
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the accused ought to have been acquitted, as there is no evidence of an intens 


tional omission, or, according to the Judge's finding, of any omission at all. 
I therefore quash the conyiction and sentence, and direct the immediate 
 yelease of the petitioner. 


S} 
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Before Mr, Justice Bayley and Mr. Justice Bitter, 


1872 IN THE MATTER OF THE Petition or BABOO RAMESHAR PRASAD NARAYAN 
May 11. SING.” 





Act XXXI of' 1860, ss. 25, 26, and 82—~Carrying or possessing Arms without a License 
Issue of Summons or Warrant without specifying the Charge, 


Basoo Rameshar Prasad Narayan Sing applied to the Magistrate of Gym 
on the 13th April 1872, for a license to carry arms. He had held one pre- 
viously entitling him to carry ten swords, but had mislaid it, and it was not 
until he found it again that he came forward for a new license. Between the 
date of the expiry of the old license and the application for a new one a period 
of one year and nine months had passed, during which the applicant had 
carried and possessed arms without any license, a fact which was known to 
the Magistrate. When the application for a fresh license was made, the Ma- 
gistrate ordered the mooktear, who presented it, to tell his client to appear in 
person. At the same time a written order to the same effect was issued to 
the Court Inspector, who caused it to be served on the Baboo in the usual way, 
taking receipt of the service from his kérparddz (manager). This written order 
was issued without the knowledge or authority of the Magistrate. On being 
served with this written order, the Baboo, through his pleader, applied to the 
Magistrate to be excused from personal attendance, at the same time objecting 
to the indefinite nature of the order which cited no reason for the personal 
appearance, nor fixed any date for so doing. The Magistrate on this issued 
a summons to the Baboo tō appear in person at 6 a.n, the following morning 
to answer to an alleged offence (the particulars of which were not stated in the 
writ) against the provisions of Act XX XI of 1860. At 6 a.m. the ensuing 
morning, the Baboo repeated his request to be heard through a pleader, which 
was rejected, and a warrant issued for his arrest. ` 

The Sessions Judge of Gya was then moved to send up the proceedings of 
the Magistrate to the High Court, under s. 434 of the Code of Criminal 
Procedure, to have the same quashed as being illegal, The Sessions Judge 
submitted the proceedings to the High Court. In his order of reference the 
Judge observed :— 

‘In my opinion these proceedings, č. e., the issue of the summons and warrant, 
are illegal; for, so far as I can see, the Baboo, at the titie of presenting his 
petition, was guilty of no offence whatever under the Arms Act, 

“Sections 25 and 26 of Act XXXI of 1860 clearly contemplate those 
cases only where persons are caught in the act of carrying arms; and action 
under them is warranted only when the offender is caught in flagrante 


* Reference, under s. 434 of the Code of Criminal Procedure, by the Officiating 
Sessions Judge of Gya, 7 


. 
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«delicto. Section 31 again refers to search and seizure of arms under certain 1872 
other circumstances, none of which are applicable to the present case. Ty TH 
"The most then that can be said against the petitioner is that he has in hae Pes 
‘this possession certain arms without a license, but this would be an offence or Banoo 
only if the provisions of s. 32 of the Act had been extended to, and were foe 
still in operation in this district. The petitioner states that no order was ever RAYAN Sine 
issued for the disarming of the district. To ascertain this, I wrote to the 
Magistrate, requesting him at the same time to let me know under what 
section of the Arms Act he had taken proceedings against the petitioner ; 
‘but on the first point he states that he can give no answer ‘at present,’ 
and on the other he has practically refused to give any answer at all. 
In the meantime, however, I have caused a search to be made through all 
the Government notifications in my office since 1857, and I am unable to 
find any order for the disarming of Gya, while from the Government notifi- 
‘cation of Ist October 1860 it is clear that, since that year at all events, 
s. 32 of Act XX XI of 1860 has not been in ‘operation in the Lower Pro- 
vinces of Bengal. 
“Tf the view I have taken of the law be correct, it seems clear that the 
petitioner has committed no offence that would warrant the issue of a 
summons or warrant for his personal appearance before the Magistrate. 
For the foregoing reasons I am of opinion that the proceedings of the 
Magistrate are illegal, and should be quashed. 
“I am, therefore, under the circumstances compelled to transmit the record 
for the consideration and orders of the High Court,” 


Mr, Allan for the petitioner. 


- 


The following was the judgment of the Court :— 


Taking the facts, as disclosed by the record, we are of opinion that the 
Sessions Judge is quite right, and we accordingly set aside the proceedings of 
the Magistrate as contrary to law (1). 


Before Mr. Justice Bayley and Mr, Justice Mitter, 
In TAB MATTER of THE Perrrionor W. N. LOVE.* 
Infringement of Municipal Bye-laws—Daily Fine illegal, 


Tun following reference was made by the Officiating Sessions Judge of 
Hooghly :— 
“ The petitioner, W. N. Love, has been convicted, under s. 18 of the Howrah 


* Referefice to the High Court, under s, 484 of the Code of Criminal Procedure, by the 
Officiating Sessions Judge of Hooghly. A 


S 


(1) In in re Madnarain Pari, decided on possession of arms was no offence under 
5th July'1872, Kemp and Glover, JJ., follow- Act XXXI of 1860 in districts where s, 82 
ing the ruling in this case, held that mere of the Act is notin force 
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Municipal Bye-laws (1), and fined Re. 1 for infringement thereof, as well as 
ordered to pay a daily fine of Rs. 2 (I presume until he complies with the 
Bye-law).. = 

An order of this description hag been held, not only to be contrary to law, 
but to vitiate the entire conviction—{n re Sagar Dutt (2); and following that 
rule, I feel bound on the petitioner’s application to submit the proceedings 
under s. 434 of the Code of Criminal Procedure to have that order set aside.” 

The judgment of the Court was delivered by - 

Mirrer, J*—We think that the daily fine of Re. 2 was illegal, and ought 
to be set aside. But, under the circumstances of this case, we do not think it 
necessary to exercise our special powers of discretion by setting aside the 
fine of Re. 1 which was inflicted upon the prisoner for an offence actually 
committed, The conviction on that offence is not bad in law, and we do not 
see any reason for exercising our extraordinary powers by setting aside that 
conviction. : 


Before Mr, Justice Kemp and Mr. Justice Glover, 
QUEEN v. MOZAFAR KHALIFA.* 


Criminal Procedure Code (Act XXV of 1861), s.62—Order by a Magistrate prohibiting 
the Straying of Cattle—Conviction for Breach of such Order. 


An order by a Magistrate, prohibiting the straying of cattle within certain local limits, 
is not an order within the meaning of s. 62 of the Code of Criminal Procedure, There 
can be no conviction for disobedience of such order under s. 289 of the Penal Code. 


Tae Deputy Magistrate of Jamalpore, purporting to Act under s. 62 of 
the Code of Criminal Procedure, promulgated an order on the 27th 
August 1869 in general terms prohibiting the owners of cattle, calves, goats, 
sheep, and ponies from allowing such animals to stray loose within and about 
the town and station of Jamalpore, and prescribing the limits within which the 
said order should have effect, 

On the 6th May 1872, one Mozafar Khalifa was convicted, under s. 289 
of the Penal Code, for permitting his pony to stray about loose, and sentenced 
to pay a fine. 


* Reference to the High Court, under s. 484 of the Code of Criminal Procedure, by the 
Officiating Sessions Judge of Mymensing, dated the 12th June 1872. 


-(1) The external roofs and walls of any grass, leaves, or any, other inflammable 
hut or any other building whatever about materials, The Commissioners may from 
to be erected or renewed, in or near any large time to time notify what bazars and roads 
bazar or main road, shall not be made of come under the above denomination, 

(2) 1B, L, Rọ O, Cr, 41, 


e 
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The Sessions Judge of Mymensing being of opinion that the Deputy 
Magistrate had'no authority, under s, 62 of the Criminal Procedure Code, to 
pass the order of the 27th August 1869, sent the proceedings in the above 
case to the High Court, under s. 434 of the Criminal Procedure Code, to have 
the conviction, under s. 289 of the Penal Code, quashed. He was also of 
opinion that the conviction was not warranted by anything within the mean- 
ing of s. 289 of the Code. The Sessions Judge, in making the reference, relied 
on the case of Queen v. Amiruddin (1). 

“ The Deputy Magistrate was called upon by the Sessions Judge to support 
his order, and he cited the case of Queen v. Abbas Ali Chowdhry (2). 


The judgment of the High Court was as follows :—~ 


We concur with the Sessions Judge in the view he has taken of this case. 
The order of the Deputy Magistrate must be quashed, and the fine, if paid, 
refanded. i 


Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Ainslie. 
GAURINATH MOOKERJEE (Prater) vo MADHUMANI PESHAKAR 
(DeFENDAnt).* 

Landlord and Tenant—Lodgings let to a Prostitute, 


A landlord cannot recover the rent of lodgings knowingly let to a prostitute who carries 
on her vocation there, 


Tue following case was submitted by the Judge of the Small Cause Court 


of Kishnaghar for the opinion of the High Court :— 

“In this case the plaintiff sued, the defendant, a prostitute, for rent of a 
room in a certain building in which she lives and plies her vocation. 

The Court held that the plaintiff could not recover the rent sued for, as 
a Court of Justice would give no assistance to the enforcement of a contract 
opposed to public policy, and no subject can lawfully do. that which has a 
tendency to be injurious to the public or against the public good. There 
being no Indian precedent bearing on the subject, the plaintiff desired a 
reference under s. 22, Act XI of 1865, and the judgment of this Court 
was pronounced contingent on the opinion of the High Court, which is soli- 
cited on the following point :— : 

Whether a landlord can recover rent of lodgings knowingly let to a prosti- 
tute, who also carries on her vocation there?” 

™ Reference, No. 11 B, dated the 8th July 1872; from the Judge of the Small Cause Court 
at Kishnaghar, , ' 


(1) 6 B, L, Ra, 78, (2) 6 B. L, Ru F. B., 74 
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In making the reference, the Judge cited Broom’s Commentaries on the 
Common Law, 3rd edition, page 370, and Collins v. Blantern (1). 


The following was the judgment of the High Court :— 


We are of opinion that the principles which governed the English cases 
cited by the Judge are applicable to this country, and that his decision was 
correct. 


t 


Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Ainslie 
PROTIMA AURAT (Prammer) v. DUKHIA SIRKAR AND OTHERS (DEFENDANTS).® 
Ilegal Contract—Money paid under an illegal Contract, 


Tar following case was submitted by the Judge of the Small Cause Court 
of Serajgunge :— 
“The plaintiff alleges that her husband was in Adjat in acase of 
bad-mddshi, ond while there, the defendants took from her Rs. 50, on 
condition of causing the release of her husband, but they failed to perform 
the contract: the defendants deny the receipt of any money from the plaintiff, 
or the entering into any contract with her for the purpose of causing the 
release of her husband. The plaintiff, in her plaint, has not stated anything . 
as to how the money that she paid to the defendants was to be spent, and to 
whom it was tobe paid. From the evidence of two of the plaintiff’s witnesses, 
it appears that the defendants received the money from the plaintiff to pay 
the same as a bribe to the darogah, under whose custody her husband was ; 
this fact elicited from the plaintiff's own evidence renders it quite clear that the 
contract on which the money was paid was an illegal one; it was in fact a 


` contract which was against public policy, and intended to evade the course of 


law ; such a contract cannot be enforced in a Court of Justice, and money paid 
ander such an illegal and immoral contract cannot be recovered by suit. I am 
of opinion, therefore, that the plaintiff's case must fall down on her own 
evidence. . . . But as her pleader has pressed it upon me that the case 
may be referred to the High Court for opinion, I deem it proper to refer 
this case under's. 22 of Act XI of 1865. I, therefore, dismiss the plaintiff's 
claim with costs and interest, subject to the opinion of the High Court as 
to whether money paid for an illegal purpose, as bribing a darogah, can be 
recovered by a suit in Court.” 


_ The judgment of the High Court was delivered by 
Coucn, C. J.—The Judge's view of the law is right. 


* Reference, No. 14, dated the 18th July 1872, from the Judge of the Small Cause Court 
at Serajgunge. 


(1) 1 Smith's L, C, 825. ` 
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Before Mr. Justice Macpherson. 
WARDEN v. WARDEN AND ANOTHER. 
Divorce—Inability to serve Decree nisi on Respondent. 


Mr. Branson moved on behalf of the petitioner to make absolute a decree 
nisi dated 28th March 1872, for the dissolution of his marriage with the 
respondent. The petitioner had tried in vain to discover the whereabouts of the 
respondent and co-respondent, and had been unable to serve them with copies 
of the decree nisi, Mr. Branson submitted that the Court could, under thè 
circumstances, make the decree absolute without such service— Willis v. 
Willis (1). . 

: His orap made the decree absolute. 


Before Mr, Justice Glover and Mr, Justice Mitter. 


In THE MATTER oF THE PETITIONS or GABINDA CHANDRA GHOSE anp 
ANOTHER, 


Code of Criminal Procedure (Act XXV of 1861), 3 818—Parties to Proceedings under 
& 318—Who are to be served with Notices under s, 318-—-Right of a Party in proceedings 
under 8. 318 to summon Witnesses—Discretion of the Magistrate. 

Tue Deputy Magistrate of Khoolna had instituted proceedings under 

` B. 818 of the Code of Criminal Procedure, with respect to 350 bigas of land 
called Ghineerabad, possession of which was claimed by Ananda Chandra Sirkar 
and Benimohan Biswas on one side, and Gabinda Chandra Ghose and Shama- 
sundari_Dasi on the other. Upon the complaint of one Tamizuddin, gomasta 
of Ananda Chandra Sirkar and Benimohan Biswas, notice was ordered to be 
served on Gabinds Chandra Ghose. After the Deputy Magistrate had taken evi- 
dence as to actual possession from both parties, Shamasundari Dasi presented 2 
petition at the last moment, praying to be made a party, ‘as she was a°co-sharer 
_ with Gabinda Chandra Ghose and others and was in possession, and for sum- 
monses against certain persons to appear to give evidence in support of her 
claim, The Deputy Magistrate examined one witness, who was present in 
Court, on her behalf, and’refused to postpone the case for the examination of 
the other witnesses named in her petition, The Deputy Magistrate held that 
Ananda Chandra Sirkar and Benimohan Biswas were in possession, and passed 
an order retaining them in possession. 

` Gabinda Chandra Ghose and Shamasundari Dasi moved the Sessions Judge 

to refer the proceedings of the Deputy Magistrate to the High Court, 
under s. 434 of the Code of Criminal Procedure, to have the order passed by the 
Deputy Magistrate quashed for various reasons, The Sessions Judge, however, 

‘referred the procéedings to the High Court on only two points. He was of 

opinion that, as Ananda Chandra Sirkar and Benimohan Biswas claimed to 


* Reference to the High Court, under s. 484 of the Code of Criminal eer by the 
Sessions Judge of Jessore. 
(1) 4B. L. R., O. Ca 52 
8—a 


1872 


. 


Sept. 17. 


40 BENGAL LAW REPORTS. (VOL. IX, 


1872 hold the land under a Jease from several parties as co-proprietors, one of 
—~Ginispa” whom was Gabinda Chandra Ghose, who had appeared and denied the 
“Gone genuineness of such lease, and of possession under it, the Deputy Magistrate was 
wrong in passing a decision in the matter without giving notice to the other 
Axia co-proprietors, as required by s. 318 of the Code. He was also of opinion that 
Sinkan. the Deputy Magistrate ought not to have refused to summon the witnesses 
named by Shamasundari, on the ground that her application was made at the 

last moment. 


_ Mr. Rochfort for Gabinda Chandra Ghose and Shamasundari Dasi in support 
of the reference. 


Mr. Sandel and. Baboo Jaigabind Shaw for Ananda Chandra Sirkar and 
Benimohan Biswas were not called upon. 


The judgment of the High Court was delivered by— 


Guover, J.—This is a reference made by the Sessions Judge of Jessore to 
have a certain order passed under s. 318 of Act XXY of 186i by the Deputy 
Magistrate of that district quashed. 

The only substantial ground on which the Judge thinks the Deputy Magis- 
trate’s order illegal is that, whereas the patiá ander which one of the parties 
in this case claims was signed by a great number of co-sharers of the land in 
question, and all of those co-sharers have not been served with notice, but 
only one of them, this is a sufficient ground for invalidating the whole of the 
Deputy Magistrate's proceedings, 

There is nothing in the law which enjoins the sae of notice-upon all the 
co-sharers in an estate which may, in some shape or other, form the subject of a 
litigation under s. 318, That section says, that, after a Magistrate is satisfied 
that a dispute likely to induce a breach of the peace is about to take place 
within his jurisdiction, he shall record a proceeding stating the grounds of his 
being so satisfied, and shall call on all parties concerned in such dispute to give in | 
written statements of their respective claims. Itis quite clear that the other 
co-sharers who, Mr. Rochfort contends, have not been served, were not concerned 
in the dispute, for in that case they would have undoubtedly appeared in the Court 
below and taken steps to support the reference made by the Judge. The only par- 

-~ ties concerned were those who did appear before the Deputy Magistrate: and 
although it may be technically said that Shamasundari got no notice, it is 
, clear that she was all along aware as to what was going on, for she appeared in 
Court and prayed to have witnesses examined on her behalf. That her case 
was not thoroughly gone into was her own fault, for the petition asking for the - 
examination of the witnesses was made, as the Deputy Magistrate says, at the 
last moment ; and in the exercise ofthe discretion allowed him by the law, he 
refused to grant any further postponement of the case. 

Under the circumstances it appears to us that there is no ground on-which 
to support the Judge’s recommendation, and we accordingly decline to interfere 
with the order of the Deputy Magistrate, 
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Before Mr. Justice Bayley and Mr. Justice Mitter, 


KHASRO MANDAR AND ANOTHER (PLAINTIFFS) ve PREMLAL AND OTHERS 
(DEFENDANTS), * 


Limitation—Act VIII of 1869, B. C.—Computation of the Period of Limitation—~English 
; Calendar, 


Tars was a suit brought by Khasro Mandar and others, on the 8rd Agar 
1278 Fasli (6th June 1871), to recover possession of 7 bighis of land in 
Hafezpore, on the allegation that they had acquired a right of occupancy 
over the land in dispute, and that they had been dispossessed by the musédjir 
of the village on the 15th Asar 1277 Fasli (18th June 1870). 

The defence set up was (inter alia) that the sùit was barred by lapse of 
time. 

The Moonsiff found on the evidence that the plaintiffs had been dispossessed 
on the 10th of Asar 1277 Fasli (18th June 1870), and held that, as the suit had 
been brought within one year from the date of dispossession, it was not barred 
by lapse of time. Onthe merits he held that the defendants had no right to 
eject the plaintiffs. He accordingly passed a decree in favor of the plaintiffs, 

On appeal, the Subordinate Judge held that “it was a known fact that in 
Suba Behar the settlement and ploughing of the land commenced from the 
month of Asar. Besides, according to Act VIIL of 1869, in Suba Behar, 
where the Fasli year is in use, the account of the new year commences from the 
month of Asar. Under these circumstances the date of the plaintiffs’ dispos- 
session ought to be calculated from the Ist of Asar; that the suit was brought 
after the month of Asar 1278, Fasli—-that is, after one year.” Consequently 
the suit was barred by lapse of time. He accordingly dismissed the plaintiffs’ 
suit. 

The plaintiffs appealed to the High Court. 


Baboo Budh Sen Sing, for the appellant, contended that the suit was not 
barred, as the calculation was to be made by the English calendar— Maharaja 
Jai Mangal Sing Bahadur v. Lal Rang Pal Sing (1). According to such 
calculation the suit was within time, 


‘Munshi Mahomed Yusaff, for the respondent, contended that there was 
nothing in s. 27, Act VIII of 1869 (B. O.) to shew that the calculation was 


* Special Appeal, No. 488 of 1872, from a decree of the Subordinate Judge of Bhaugul- 
pore, dated the 8th December 1871, reversing a decree of the Moonsiff of that district, 
dated the 15th August 1872, ` 


(1) 4B. L., Rọ, App., 53, 
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to be made according to the English calendar, and there being nothing express 
in the Act, the custom of the district must be followed, 


The judgment of the Court was delivered by— 


Bayer, J.—We think this case must be remanded to the Lower Appellate 
Court for trial on the merits. 

It is found by the Lower Appellate Court as a fact that the cause of action 
arose from the 1st Asar, when it is the custom of the people of that part of 
the country to begin cultivation. §.27, Act VIII of 1869, B. C., merely 
‘says that the Suit is to be instituted within one year of the cause of action- 
It does not provide according to what calendar that year is to be calculated. 


` On the contrary, cl, 2, s. 2, Act I of 1868, provides that “years” and 


“months” are to be calculated according to the British calendar, unless the 
contrary be expressed. Now, although that is an Act expressly referring to 
Acts passed by the Governor-General in Council, we think that, in the absence 
of any provision inthe Bengal Council Act, the interpretation given in Act I 
of 1868 must be followed, and following that interpretation, the present suit is 
in time, : : 

The judgment of the Lower Appellate Court is accordingly reversed, and 
the case remanded for trial on the merits. À 

The costs of this appeal and of the Lower Appellate Court will abide the 
ultimate result, - 3 


` Before Mr. Justice Macpherson. 
THE QUEEN v, TARINICHARAN DEY AND ornzrs. 
Evidence Act (I of 1872), s. 82, ol. 2—Letter of Advice. 


THE prisoner, Tarinicharan, was charged with forging for the purpose- of 
cheating and using as genuine a forged railway receipt or bill of lading, for 


` the purpose of obtaining from the East Indian Railway Company certain eoeda 


which had been entrusted to the Company to be carried from Delhi to Calcutta. 
The Standing Counsel for the prosecution sought to prove the delivery of the 
goods to the Railway Company by putting in a letter from the consignor at Delhi 
to his partner in Calcutta, advising the despatch of the goods. He submitted 
that the letter was a.‘ document used in commerce, written or signed” by a 
person “whose attendance could not be procured without an amount of delay 
and expense which, under the circumstances of the case,” would be unreason- 


“able, and therefore that it was relevant under s. 32, cl. 2 of the Indian Evidence 


Act (Lof 1872). The Court refused to receive the evidence, and intimated a 
doubt whether such a letter would, under any circumstances, be receivable, 
since it was beyond the instances specified! in. the section. 
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Before Mr, Justice Macpherson, 


L. HARRISON anv orasss v: A. H. HOPE. 





Limitation—Acknowledgment—Act XIV qf 1859, 8. 4-—-Service of Summons on Officer. 


Tux plaintiffs, who carried on business in Calcutta as tailors and outfitters, 
under-the style of Ranken & Co., sued: to recover from the defendant, an 
officer in the army, the sum of Rs. 1,267-8 for the price of goods sold and 
delivered, work done, and materials provided. & 

Service of summons was effected by transmitting a copy, by post to the Com- 
manding Officer of Secunderabad, where the defendant was stationed, who 
returned it with the defendant's acknowledgment endorsed thereon, and with 
a certificate that it-had been duly served, but there was no affidavit of service. 
The service was held to be sufficiently proved. 

The period of limitation had expired, but the plaintiffs relied on certain 
letters of the defendant as containing an acknowledgment of the debt. These 
letters were in answer to letters from the plaintiffs, stating the amount of the 
debt, demanding payment thereof, and threatening legal proceedings ; but they 
themselves neither contained any mention of the sum due, nor any promise 
to pay the sum claimed. They were as follows :— 

“T simply did not answer your letters because I had nothing satisfactory to say. You 
know, as well as I can tell you, the immense delays and difficulties attending contested. 
legal meagures, I trust, therefore, you will do me the favor to afford me a little longer 
time, and kindly ‘instruct your lawyers not to commence legal measures, as they tell me 
they are instructed to do.” 

And again— A ; ; 

“You will hear finally from me in the first week of January, and I hope this will be 
satisfactory. Iam obliged to`you for the time already given.” 

The last letter was in the following terms: ~~ 
' “Since I met with’ a nearly fatal accident in February, the progress of my affairs has 
for that reason been very. slow, as for months I was incapable of writing, and even now, 


do so with difficulty. Of course, I cannot prevent your suing me, but I should be much 
obliged if you would give a little longer delay before doing so.” 


Mr. Fergusson for the plaintiffs, 


` 


Macrnerson, J., held that the defendant’s letters, taken in connexion with 
those from the plaintiffs, formed a sufficient acknowledgment to take the case 
out-of the operation of the Limitation Act. 


Attorneys for the plaintiffs: Messrs. Berners, Sanderson and Upton. 
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Before Mr, Justice Glover and Mr, Justice Pontifex, 
THE QUEEN v. ISREE PERSHAD SINGH.* 
Power of a Magistrate—Recognizance to keep the peace. 


Tue following case was submitted by the Sessions Judge of Gya for the 
opinion of the High Court :— 

“The pasty (Isree Pershad Singh) was called upon by the summons to 
show cause why he should not be required to enter into his own recogni- 
zances to keep the peace for six mouths, the amount specified being Rs. 200. 
Subsequently, on appearing before the Magistrate, he was required to enter 
into his own recognizances to the amount of Rs. 4,000, and to find two sureties 
in Rs, 1,000 each, the period being at the same time extended to one year, 
It has been contended before me that the Magistrate was not authorized by 
law in either increasing the amount, altering the nature of the security, or 
‘extending the period for which it was required, but was bound to observe in 
all respects the wording of the summons. I should be glad to be favored 
with the opinion of the High Court upon the point,” 


The judgment of the High Court was delivered by— 


Grover, J.—We think that the Sessions Judge is correct in his view 
of the law, and that the Magistrate was not justified in increasing the -amount 
of security and in demanding sureties on a summons which provided only 
for a recognizance of much smaller amount, and made no mention of sureties 
at all. i 
- The order of the Magistrate, directing recognizances to the amount of 
Rs. 4,000, and sureties to that- of Rs. 1,000, to be taken, is quashed. If the 
Magistrate still thinks that heavier security should be taken than that first 
determined upon, he should issue a fresh summons, setting forth the amount 
intended to be taken, so that the party concerned may have full opportunity 
of showing cause against the order, if he wishes to do so. 


* Reference No 182, dated the 8rd October 1872, from the Sessions Judge of Gya. 
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> 


Before Mr, Justice Kemp and Mr, Justice Pontifex, 
IN THE MATTER OF THE Perrrion or SHAMASAN KAR MAZUMDAR.* 


Code of Criminal Procedure (Act XXY of 1861), s. 318—Summoning Witnesses. 


Tm Assistant Magistrate of Goaluado, on perusal of a Police report and 
the evidence in certain other cases, held that there was a likelihood of a breach 

of the’ peace taking place with regard to a piece of land, and issued notices on 
Baboo Shamasankar Mazumdar and Rani Anandamayi Dasi as parties con- 
cerned in the dispute likely to give rise to a breach of the peace, to file 
written statements of their respective claims to actual possession. Both sides 
filed written statements. Shamasankar Mazumdar then petitioned the Court 
to summon witnesses on his behalf, alleging that he was unable by his own 
efforts to procure the attendance of his witnesses. The, Assistant Magistrate 
merely ordered the petition to be placed on the record (nathi shamil pesh) 
and proceeded to examine witnesses tendered by Rani Anandamayi, and upon 
their evidence held that she was in possession, and passed an order retaining 
her in possession. In his judgment, the Assistant Magistrate xyemarked, with 
reference to the petition of Shamasankar Mazumdar, praying the Court to 
procure the attendance of his witnesses, that, in cases coming under 
“Chapter xxii of the Criminal Procedure Code, he had no power to summon 
any witnesses. i 


Baboo Nalitchandra Sen, on behalf of Shamasankar Mazumdar, moved 
the High Court (Barrer and Mirrer, JJ.), under s. 404 of the Code of 
Criminal Procedure, and obtained an order calling for the proceedings of 
the Assistant Magistrate of Goalundo, that the order passed by him might 
be quashed, on, among others, the following grounds, that the initiation 
of the proceedings was not based upon any legal evidence, and that the 
Assistant Magistrate ought to have summoned any witnesses required by the 
parties who were concerned in the dispute. 


- Baboos Nalitchandra Sen and Girijasankar Mazumdar for the petitioner. 


Baboo Durgadas Dutt for Anandamayi Dasi. 


Baboo Nalitchandra Sen contended that there was no evidence before 


the Magistrate; that Chapter xxii of the Procedure Code must be read with ` 


the other parts of the Code, not inconsistent with any of the special provi- 
sions in that Chapter. 


* 


* Miscellaneous Criminal Case, No. 194 of 1872, against an order of the Assistant 
Magistrate of Goalundo, dated the 4th September 1872. 


1872 
Nov, 19. 
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1872 Baboo Durgadas Dutt, who was directed to confine his arguments to the 
In rug second point, contended that the petitioner was not entitled to complain of the 
rat Pan wrow refusal to summon his witnesses, as he did nothing to press his application 
or SHama~ except filing a petition, 
SANKAR MA- i 
ZUMDAR, 


The Judgment of the High Court was delivered by— 

" Kenr, J.—The first point taken in this case is that the proceeding of the 
Magistrate under s, 318 of the Criminal Procedure Code is based upon 
the report of the Police officer alone, and such report not being legal evidence, 
all the procdedings subsequently taken by the Magistrate are without juris- 
diction. On referring to the record, we find that the Magistrate did not pro- 
ceed upon the report of the Police officer alone, in which case, perhaps, under 
the rulings of this Court, the objection might avail (1); but we find that the 
Magistrate refers to evidence taken in other cases, which we must assume he 
inspected, and he goes.on to say that he is satisfied upon that evidence that , 
there was a likelihood of a breach of the peace. This objection is therefore 
overruled. 

The next objection is, that the petitioner has not had a proper hearing; 
inasmuch as the Magistrate held that the law did not confer upon him 
she power to summon witnesses in cases of this description, and when the 
petitioner prayed the Magistrate to summon his witnesses, no order beyond 
placing his petition on the record was passed, On referring to the judgment 
of the Magistrate, we find that he states that be can find no provisions in 
Chapter xxii for the summoning of witnesses. No doubt there is no men- 
tion in that Chapter of any particular provisions under which witnesses are to 
-be summoned; but in cases coming under s, 818, oral evidence as to- the 
fact of possession is always adduced; and it is the duty of the Court, if the 
parties cannot produce their witnesses, to issue summonses for their attendance, 
Now, in this case, it is clear that the petitioner petitioned the Magistrate, urging 
his inability to produce his witnesses, and asking for the assistance of the 
Court to summon these witnesses. It does not appear that any proper order 
‘wag passed upon this application, and therefore it amounts to this that the 
petitioner has not had a proper hearing. 

We therefore send back the case. The Magistrate will summon the wit- 
nesses for the petitioner, and, after hearing and considering their evidence, 
pass a fresh decision, 


(1) See In the matter of the Petition of J, D. Sutherland, ante, p. 229. 
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CIRCULAR ORDER No. 12. 
To 
ALL DISTRICT JUDGES AND JUDIĊIAL COMMISSIONERS. 
Dated Calcutta, the 8th April 1872. 
Tue Court request that Quarterly Returns may be made 
HIGH COURT, &o., by each District Judge and Judi- 


eee cial Commissioner of the receipts 


The Hon. Sir R, Couch, Jes , Justice, 92d disbursements on account of 
The Hon. G. Loch, 


a Tous S Jackas, Civil Court ameens and other com- 
” age Gee missioners appointed under Sections 
Judges of the Court. 180 and 181, Act VIII of 1859, in 
connexion with his own Court and the Courts subordinate there- 
to. The returns should include all money received and credited, 
and all payments made on account of ameens’ fees or remuner- 
ation of commissioners, whether appointed under Act XII of 
1856, or temporarily employed, butshould not include boat hire or 
other travelling expenses* which are payable to the Officer direct. 
2. The returns should be made in the form appended, and 
should begin with the Ist April 1872, the commencement of the 
ensuing financial year. ‘The first return will therefore be due 
on or before the 15th July next. 

8. Atthe foot of the statement, and after the total of the 
expenditure on account of salaries, an addition should be made 
of 10 per cent. on account of pensions, as expressly desired by 
the Government of India. 

4. The Court will expect these returns to be carefully pre- 
pared and promptly submitted. A similar monthly return will 
be furnished by the Accountant-General with which the local 
‘returns now prescribed will be checked. 
` By order of the High Court, 

(Signed) F. B. PEACOCK, 
Registrar. 


p 





* Vide ©. O. No. 118, dated 12th March 1858. 
4 „n n» 80, dated 10th October 1860. 
R » » 4 dated 20th January 1864. 
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CIRCULAR ORDER No. 14. 
Aut Civin JUDGES. 
Dated Calcutta, the 9th April 1872. 


Rue 8 of the Rules made by the High Court under Section 


HIGH COURT, éo., 37 of Act XX of 1865, and noti- 
Ctt Sips. fied by Circular Order No. 22, 
The Hon. sir Conch Et, sis dated. 13th June 1866, is hereby 
The Hon. @. Loch, : rescinded, and the following Rule 
ay ley, ye 26 : 
» EB. Kemp is circulated for general observ- 
» Louis S. Jackson, s 
H J.B. Phear, ance :— 
flacph 
x F. A. Gloven, AMENDED Rots VIII. 
oy D ee “The amount in respect of the 
Judges of the Court, 


fee of an adversary’s pleader, when 
allowed in any miscellaneous proceeding, or for any other matter 
than that of appearing, acting, or pleading in a suit prior to 
decree, shall be fixed by the Court according to the following 
scale, viz. 

A fee sat PE Rs. 80 in 1 the Court of a Judge or 
Subordinate Judge. 

A fee not exceeding Rs. 16 in the Court of a Moonsiff in 
suits of amount or value exceeding Rs. 300. 

A fee not exceeding Rs. 4 in the Court of a Moonsiff in suits 
of amount or value not exceeding Rs. 300. 

Circular Order No. 28, dated 20th July 1866, is also res- 
einded.” 


By order of the High Court, 


(Signed) F. B. PEACOCK, 
Registrar. 


1872 


CIROULAR 


ORDERS, 


CIRCULAR ORDER No. 15.: 
ALL CIVIL AUTHORITIES. 


Dated Calcutta, the 13th April 1872. 


Tur Court are pleased to direct that, whenever Moonsiffs are 
employed as commissioners under 


AACA Sik Sections 180 and 181 of the Code 

The Hon. Sir it Goati, Kta of Civil Procedure, the parties to 
The Hon, G. Loch, Chief Justice, the suit shall be charged at the 
: rian en rate of 10 rupees for each day 

i, PA Glover, Judes the investigation lasts. All sums 


so received are to be credited 
to Government and shown in column 6 of the Statement 
appended to Circular Order No. 12, dated 8th April 1872. 
Moonsiffs so employed will also be entitled to their travelling: 
expenses, either by land or water, which must be calculated and 
paid in the manner prescribed in para. 3 of .Circular Order 
No. 30 of 10th October 1863. ' 

2. It is not to be understood that the Court contemplate the 
frequent employment of Moonsiffs as commissioners or other- 
wise than under the special orders of the District’ Judge ;- such 
work will, as heretofore, be usually performed by ameens.. 
Occasions may, however, sometimes arise when, by reason of the 
amount of work already in the hands of the ameens of a Dis- 
trict, or'the importance of @ particular investigation, the em- 
ployment of a Moonsiff in this way may be thought desirable 
by the District Judge, and it is to meet such cases that the 
present Circular Order is issued. 


By order of the High Court, 


(Signed) F. B. PEACOCK, 
Registrar. 
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CIRCULAR ORDER No. 16. 
To 
J UDGES OF SMALL CAUSE Courts. 


Dated Calcutta, the 25th April 1872. 


In continuation of Circular Order No. 5, dated 25th Febru- 


| HIGH COURT, éo, ary 1871, the following instruc- 


Cryin SIDE, : 4 
ee Present: tions, communicated to a Judge 
The Hon, Louis S. Jackson . . .. 
One of the Judges of a Small Cause Court, are for- 
of the Court, warded for the information and 


guidance of Judges of Small Cause Courts. 


By order of the High Court, 
(Signed) F. B. PEACOCK, 


Registrar. 
t 
No. 814. 
From 
F. B. Peacocr, Esa, 
. Registrar of the High Court of Judicature 
at Fort William in Bengal, 
To 


THE JUDGE OF SMALL Cause Court, 


Patna. 
Dated Calcutta, the 22nd March 1872. 


Sir,—Having laid before the Court your letter No. 11 of 


HIGH COURT. éc the 23rd ultimo, soliciting to be 
1 ba | 

Orit Sipe; informed whether a column “ Total 

The Hon, Tee or the Jaa Value of Suits,” as in the Consoli- 


of the Cow, dated Statement No. 7 B for the 
District Courts, prescribed by Circular Order No. 32, dated 
8th November 1870, should not be added to the Judicial State- 
ment No. 7 for the Small Cause Courts, prescribed by Circular 
Order No. 5, dated 25th February 1871, I am directed to ob- 
serve as follows: 


1872 


(CIRCUL 


ORDER 


able the Small Cause Court Judges to furnish the District 
Judge with the necessary materials (as to their Courts) for 
constructing the General Statement No. 7. Column 7 of the 
latter was certainly intended to show the total value of suits of 
each denomination in the district; and to enable the District 
Judge to arrive at such general total, each Court should furnish 
its own total, and the Small Cause Court Statement No. 7 

should therefore have such a column. The Superintendent of 
Stationery will be so instructed, in order that the necessary 
addition may ‘be made to this Form when the present stock is 
exhausted; in the meantime the column of remarks may be 
sub-divided, the first half being headed “ Total Value of Suits.” 


_ I have, &c., 


(Signed) F. B. PEACOCK, 
Registrar. 


“CIRCULAR ORDER No. 17. 


ALL CIVIL AUTHORITIES, LOWER AND 
NoN-REGULATION PROVINCES, 


Dated Calcutta, the 14th May 1872. 
Tue Rule laid down in Circular Order No. 7, dated the 20th 


HIGH COURT, February last, in respect to the 
ee issue of commissions under Section 


The Hon. Sir R, Couch, Ki. vuaice, 175 of Act VIII of 1859, is here- 


The Hon. Louis S. Jackson. : . 
; v. Barkby, ’ by extended to summonses issuing 
. Ae over, id 
AE Ainslie” under Sections 59 and 158 of the 


Judges of the Court. same Code, which shall ordinarily 
be directed not to the Judge of the District where it has to he 
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A CIRCULAR ORDER No. 18. 
o 


ALL Civin Courts. 
Dated Caleutta, the 16th May 1872. 

In modification of the Rule i in para, 1 of the Circular Order 
HIGH COURT, &c., No. 26, dated 5th September 1871, 
ye Renee SIDE, ‘the Court are pleased to direct 
Ane Bone Couch, Cheap Justice, that the deduction to be made and 
The Hon: Tonis S. Jakson, credited from the proceeds of all 
» BA nee property sold in execution, shall be 
Dupes of the Court, according to the following scale :— 


When the amount of proceeds does not 
exceed 1,000 rupees, 


When the amount exceeds 1,000 rupees, 
but does not exceed 10,000 rupees, 


One per cent. 


On 1,000 rupees as above, 
and on the surplus up to 
10,000 rupees half per cent. 

On 10, 000 rupees as above, 

When the amount exceeds 10,000 ree} and on the surplusa quarter 

per cent, 


Provided that the amount of fee shall never be less than 
5 rupees upon immoveable property. 
By order of the High Court, 
(Signed) F. B. PEACOCK, - 
Registrar. 


if CIRCULAR ORDER No. 20, 
o 


ALL JUDGES AND JUDICIAL COMMISSIONERS. 
i Dated Calcutta, the 25th June 1872. 
Tux Court direct that, from and after the Ist July next, the 


i f notice on th 
HIGH COURT, éc, cost of service of notice on the 


Cree grom: respondent in every appeal in a 
resent: Ai 
The Hon, Sir R. Couch, Kt., civil case preferred to the District 
Chief Justice. 5 
The Hon. W. Markby, Judge, or to a Subordinate Judge 
OVET, i . 
K W dinate" especially empowered to receive 


A R appeals,shall be paid at such Court, 


at the time of presenting the appeal, by an adhesive Court Fee 
Stamp, such as is prescribed in Circular Order No. 37, dated 
22nd December 1870, to be affixed to the petition of appeal. 
By order of the High Court, 
(Signed) ‘F. B. PEACOCK, 
Registrar, 


1872 


CIROULAR 
ORDERS. 


1872 


CIROULAR 


ORDERS, 


BENGAL LAW 
CIRCULAE 


ALL Jupess or Cour' 
Dated C 


‘Tare Court is pleased to declare 


HIGH COURT, &c., by | 
Crvin SIDE, a 
Present : ma 
The Hon. Sir Richard Couch, Kt., of 1 
Chief Justice. 

The Hon. F.,A. Glover, to 
©» > W. Ainslie, tO g 
Judges of the Court. Cou 


approval of-His Honor the Lieut 


ments as to the sittings of Judgi 
Courts shall, for the future, be 
Government through the High C 
times of circuit and dates of sitti 
in the Caleutta Gazette, under th 
Court Judges themselves, “ subj 


ment.” f 
' By o 


CIRCULAR Oj 


To 
ALL SESSIONS JUDGES 
Extra REGU 
_ Dated Ca 
Tue High Court has been p 
HIGH COURT, do, Jud 
RIMINAL SIDE, 
The Hon. Sir R. Couch, Ki m 
The Hon. Sir R. Couc! tes * 
pan ees "Ohiaf Justice, TION, 
The Hon. G. Loch, a a 
R Louis 8. Jackson, ` 
” A.G. Macpherson, info) 


” F. A. Glover, 
7 Judges of the Court. to tl 


copy will be sent to the Superi 
view to'a sufficient supply being | 

2. It must, however, be born 
titled, under Section 440, Act VI 
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final sentence or order, with the reasons for passing or making 


the same, of Appellate Courts, as well as of the Criminal Courts ues 


of first instance. 
By order of the High Court, 
(Signed) F. B. PEACOCK, 
; ie Registrar. 
List of Criminal Appeals heard by the Sessions Judge of 

















on 18 
3 Against whose Order the | Order passed 
Name of Prisoner, |e Appeal is preferred. in Appeal. REMARKS, 
Memo. 


Forwarded to the Officer in charge of the Jail for communi- 
cation to the appellants. 


Court oF SESSIONS, \ 


The 18 Sessions Judge. 


CIRCULAR ORDER No. 11. 


To 
ALL DISTRICT JUDGES AND JUDICIAL 
COMMISSIONERS. 


Dated Calcutta, the 28th March 1872. 


SEVERAL instances having recently occurred of mistake on 
HIGH COURT, &o., the part of Civil and Sessions 
ig he ia Judges, in respect to the declara- 

Tiie Hon, Sir Heal, dup Justico, tion required from them previous 
The Hon. G. Loch, to their assumption of office, the 
» Louis S, Jackson, : : 
" a g Macpherson, Court desires to point out that, 
« dhe over, . 
i f Judges of the Court. under the law as it at present 
stands, the only form of solemn declaration required to be made 
, 2—B 


1872 


ERS. 


R 


emn 


10 


1872 


CIROULAR 
ORDERS, 


BENGAL LAW REF( 


and subscribed by a District Judge is 
tion 13 of the Bengal Civil Courts Act 
ther oath or declaration is warranted 
office of ‘District Judge, and no oath at 
be taken by Judges of the Court of Se 
' 2. Where the District Judge’s p: 
the station before the Judge’s arrival, 
made before the Magistrate of the | 
Joint Magistrate or other officer in cha 
to receive and attest such declaration “ 


By order ı 
(Signi 


; CIRCULAR MEM( 

To ' 

ALL DISTRIOT JUDGES (AND 
l Dated Caleui 


In connection with Circular Men 


HIGH COURT, éc., Septemb: 
Cryn SIDE. ' 
Present » report as, 


The Hon. Sir R. Couch, Ki. : ` 
Chief Justice: the intery 


The Hon. G. Loch x 
» Tonis S. Jackson, practicab 

. Macpherson, . e 
3 F. A. Glover, - MISSION O 
Judges of the Court. nate Jud: 


to the several Appellate Courts, the fc 
by the Judge of Bhaugulpore on th 
with a request that the High Court 1 
as possible, with the opinion of Distric 

“ Every party appointing a pleade 


‘for other purposes, can obtain, on pa 


“only in appeals from orders of Subor 
“in appeals in rent suits, &c., from or 
“of all the papers in this Court com; 
“case, by putting in an application ¢ 
** The copies are prepared by English 
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“appointed under- Circular Order No. 18 of the 23rd June 
“ 1870, : l 

“ This rule is largely availed of by the parties, and the plead- 
ers are in every instance supplied with a complete vernacular 
“ brief of all the papers of the case, and the party is saved all 
. the bother and trouble of constant attendance on his pleader. 
“JT have found the Rule work so well that I can confidently 
“recommend its adoption in the lower Courts, with slight modi- 
s fications. Probably, in a very short time, the people will 
‘“ become aware of the facility thus afforded them, and largely 
“ avail themselves of it. The introduction of the rule will do 
as away with the necessity of having the records earlier at the 
“ Judge’s Court. For instance, a party cast at the lower Court, 
“on putting in an application for a brief for his case, can obtain 
“ unauthenticated copies of its record in a short space of time 
“ atthe Court, and can come with only dn authenticated copy of 
“his decree to the Appellate Court. The copies of records 
“ being supplied to pleaders, the Rule in Circular Order No. 17 
“of 23rd May could virtually be thus carried out. This will 
“obviate the necessity of an earlier transmission of records. 
* The records of the case are on an average so unvoluminous, 
“that Rs. 2 for a copy of brief in each case will be ample, and 
“men will be found to grant these copies on an average of two 
days’ time, their remuneration being debited to the accumula- 
“tion of the fees, which will not be very small.” 

By order of the High Court, 
(Signed) F. B. PEACOCK, 
Registrar. 


ll 
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ORDERS. 
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1872 


CIRCULAR 
OxgDERS, 


BENGAL LAW R 


CIRCULAR ME) 
To 
ALL DISTRICT JUDGES AN 


SIONERS OF ASSAM 
Dated Caleu 
_District Judges and Officers ho 


requeste 
HIGH COURT, éc, ` 
CIVIL SIDE. with cc 
Present: 
The Hon. Louis S. Jackson, hereto 4 
One of theeJudges of the Court, 
: ers and 


the High Courts Rules of 2nd 1 
April 1872, with the date of enroln 
particulars for which the form provic 
2. It will be seen that one form ox 
but there must be three distinct ret 
one for pleaders of the senior grade, 
junior grade, and a third for mookht: 
form, it is believed, explain themsel 
ception of heading to column 5, “N 
Date of original Admission,” which s 
viding for the following information 
it should show whether they were a 
or, as possessed of a Law degree, un 
the Rules of 2nd May 1866, or as ok 
proviso in Rule 5. Similarly, im the c: 
indicate whether they were admitte 
the general Rules applicable to such 
specific permission in Rule 39. The 
will, of course, be the date on whic! 
tears of the exceptional classes just 
practice before Act XX of 1865 came 
3. Blank printed forms of each 
size and shape, are sent with this ( 
being filled up and returned as carefi 
sible, with a view to being bound uy 
nal and permanent record of the Hig 
By order o 

(Sigt 
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BENGAL LAW 
CIRCULAR M] 


CrncunaR To F 


ORDERS. 


ALL JUDGES or COURT 
Dated Ca 
Tas attention of all Judges « 


HIGH COURT, draw 
Civic SIDE, ings 
Present : i 
The Hon. Louis S, Jackson, bodie 
One of the Judges of the Court, 

July 
cated to all Judges of Small Caus 
submission of their monthly return 
the 10th of each month followin, 
refers, and they are requested, witl 
of receipt by the above date, to des 
not later than the 5th. 

By or 


{ 


CIRCULAR ME 


To 
ALL District JUDGES J 
Dated Ca 
THE annual reports for 1871, wh 
: i a wan 
HIGH. COURT, aya 
Orvin SIDE, parati 

Present: 

The Hon. L, § Jackson supere 


> 
the Judges of the Court. 
Orie of RIM tiie Ceim GINAI 


PELLATE JURISDICTION,” provide 
dated 2nd February 1871. To 
preparation, District Judges and 
hereby informed that the instruc 
Order No. 25 of 12th August 1 
apply to the headings “ Instituted” 
above tables. All transfers, theref 
in the black ink figures under th 
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should be excluded from the red ink figures to be entered under 
the former, as is done in the quarterly returns. “ 

2. Where the above tables in the reports for the year 1871 
have been prepared on any other principle, amended ones should 
be sent without delay, and where they have been prepared on 
the above principle, è e., where the black ink entries have been 
made to include transfers (as they should have been), supple- 
mentary returns should be submitted, showing, in red ink, the 
cases actually instituted or decided in the Courts eoncerned, 
exclusive of transfers. 


By order of the High Court, 


of $ (Signed) F., B. PEACOCK, 
Registrar. 


CIRCULAR MEMO. No. 11. 


ALL District JUDGES AND JUDICIAL 
CoMMISSIONERS. 
Dtated Calcutta, the 3rd June 1872. 


Taes Court directs all District Judges and Judicial Commis- 
sioners to make the following 


HIGH COURT, bia : 
Cte Stoi entries in column 1, superscribed 
resent ¢ 
The Hon. Louis S, Jackson, “Declared Value of Assets of 


0 he J the Court, 
Beg, Rein ane Cour Estates,” of the tabular form an- 


nexed to Circular Order No. 20, dated the 13th July 1871:— 


« Above Rs. 1,000 up to Rs. 5,000 

a z 5,000 up to ,, 10,000 

» 33 10,000 up to ,, 50,000 

» » 50,000 up to ,, —_1,00,000 
Above 1,00,000 rupees.” 

27 The above classification of values is not intended to 
affect the forms of registers which were ordered to be opened in 
Judges’ Offices from the Ist July last; but they must be 
adopted in the periodical returns to be made to the Court for the 
information of Government, and should embrace the annual 
return for the current year 1872, and all future years. 

3—B 


1872 


CIRCULAR 


ORDERS 


16 
1872 


| CIRCULAR 
ORDERS, 


BENGAL LA 


-3. It will not be necessary 
question any probates, letters, 
or value of the property “ does 
no fee being chargeable in 
Section 19, Court Fees Act (V 

By 


CIRCULAR 
To . 
ALL JUDGES, JUDICI 


De 
THE Governor-General in ( 
d 
HIGH COURT, &, | 
CIVIL Sipe. e 
‘ Present: c 
The Hon. Sir R, Couch, Kt., . K 
Chief Justice, 0 
The Hon, F. A. Glover, 
” W. Ainslie, t 
Judges of the Court. 
U 


impressed or adhesive ; and the 
on the present stock of impre 
exclusive use of adhesive sta 
enjoined. It is important ther 
the latter description being affi: 
unfitted for the purposes of r 
that the component parts of a 
sible, of one uniform size. 

2. The Government of In 
of paper, which appears well 
intended, being supplied to th 
for sale to the public at one 
paper is 134” long by 84” wide 
application to the Superintenc 

3. It may be a question 
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Officers could refuse to receive an application ora petition merely _ 


because it was not written upon paper of a particular size or 
description, provided that it was-of a kind sufficiently durable 
to be adapted for record; but they clearly would be justified in 
refusing permission to the filing of a document written upon 
paper obviously unfitted for this purpose. If due notice be given 
that such a discretion will be exercised whenever necessary, and 
“at the same time that paper of an approved quality can be ob- 
tained from the stamp vendor attached to each Court, it is not 
likely that the public will refuse to make use of it. 

4, The Court direct, therefore, that all Judges, Judicial 
Commissioners, and Magistrates of Districts will have a notice, 
to the above effect, put up in some conspicuous place in their 
Courts, and that they will instruct their respective subordinates 
to do so likewise. The price at which this paper will be sold 
should be mentioned in the notices above referred to. The 
Superintendent of Stationery should also be communicated with, 
through the Collector of the District, as to the quantity of paper 
that will be required,- which, at the outset, will probably not be 
large. This, however, will mainly depend upon the stock of 
impressed stamp paper in each district, and on this point the 
Court have no information. 


By order of the High Court, 


(Signed) F. B, PEACOCK, 
Registrar. 


CIRCULAR ORDER No. 23. 


ALL CIVIL AND CriminaL AUTHORITIES. 
Dated Calcutta, the 3rd July 1872. 


Ar the instance of His Honor the Lieutenant-Governor of 


Bengal, the Court is pleased to 
HIGH COURT, &o., 


Gwit. direct all Civil and Criminal 
The Hon, Sir E cone Kt, Authorities under their control to 
The Hon, F. A. Glover, hief Justice. submit their annual indents to the 


» w por of the Court. Superintendent of Stationery for 
the authorized judicial forms in 


c 
¢ 


18 


1872 


BENGAL 


use in their own and their Su 


Crrovnar — i 
race of April of each year. 


2, Unless judicial indent 
under ordinary circumstance 
complied with within two mor 
gent indents, however, can be 
at any time of the year. ‘Th 
necessity for submitting suc 
exceptiona? circumstances, su 
been foreseen. at the time « 
indent. l 

3. Emergent indents shoi 
Court. 


B 


CIRCULAR 


To 
District Junees, J 


AND ( 
Dat 


Craecunar Order No, 13, 


HIGH COURT, &o., 
Cryin SIDE, 


Present: 
The Hon. Sir R. Couch, Kt., 
Chief’ Justice, 
The Hon. W. Markby, i i 
. A, Glover, ; 
in W. Ainslie, 
Judges of the Court, 


withdrawn from this date acec 


t 


-B 
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No. 1830. 


F. B. Pracoox, Esa., 
Registrar, High Court of 
Judicature at Fort William in Bengal, 


THE OFFICIATING JUDGE OF 
THE 24~PERGUNNAHS, 


Dated Calcutta, the 6ik July 1872, 
Sir, 


I am directed to acknowledge the receipt of your letter, 


HIGH COURT, éo, No. 405, dated the 27th May last, 


oe wherein you solicit a re-considera- 
e Hon. Sir Richard Couch, Kis , tion of the provision of C. O. 
. Chief Justice, 
e Hon. W. Markby, No. 178, dated 13th May 1861, 
» EA, Glover, g : “1s : 
»  W. Ainshe, which prohibits any charge being 
Judges, 


made for copies of decrees or 
dgments required by parties to a suit. 

2. I am to inform you in reply that the Court have no 
wer to declare that copies of judgments shall, as far as the 
rties to the suit are concerned, be charged for. The law 
iection 198, Act VIII of 1859) requires certified copies of 
crees and judgments to be furnished to parties on the produc- 
m of the necessary stamps. When, therefore, such stamps 
e put in by a party to the suit, a copy of the decree and 
lgment must be furnished to him without further cost. 

3. With regard to your remark as to few, if any, of the 
l class of Office mohurirs in Moonsiffs’ Courts knowing Eng- 
b, the Court observe that if this is so, you should in future 
thhold your approval, under Section 36 of the Civil Courts’ 
it, if the Moonsiff should propose any establishment on which 
xe was not at least one mohurir who knew English. If in 
: meantime copies of decrees and judgments cannot be made 
the Chowkeys, they must be sent into the Judge’s Office to 
made there, l 

I have, &c., 


(Signed) F. B. PEACOCK, 
Registrar. 
4——B 
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CIRCULAR 


Orpens, 


.BENGAL LA 
CIRCULAR M 


HIGH COURT, C 
IL SIDE. ` 
Present: duc 


The Hon, F. A. Glover, Judge, 
By order of 
( 


Hien Court, ` l 
The 27th July 1872. 


CIRCULAR O. 
To 
ALL Civin Covi 
Dated C 
Tue High Courtis very frequ 
HIGH COURT, é&o,, up 
Crv1v SIDE, tio) 
Present: 
The Hon, Sir Richard Couch, Kt., by 
Chief Justice. 
The Hon. Louis S. Jackson, lea 
” F. A. Glover, ` 
» . W: Ainslie, | of 
oe the 


also upon applications, chiefly fr 
orders to be made under Section 

2. These applications, in a gre 
been accompanied by any suffici 
ease, and it seems to have bee 
applications, and the orders of t 
them, are mere matters of fox 
entrusted to the High Court by 
meant to be really exercised, an 
sufficient materials, 

3. The Court therefore find 
applications under Section 12, C 
shall be fully set forth,—z. e., t 
the parties, and the nature an 
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of the property in dispute, which are situated in various juris- 
dictions; and that when any of the defendants reside beyond 
the local jurisdiction of the Court in which the suit has been 
commenced, it shall appear that such defendants have had an 
opportunity of showing cause. 

4. When the Court is asked to make an order under Sec- 
tion 4, Act XXIII of 1861, the facts shoùld be similarly stated, 
and it should appear that, in the opinion of the Judge, it will 
be just and reasonable, as regards defendants as well as plaintiffs, 
that the trial should take place in a jurisdiction within which 
one or more of them do not reside. 


By order of the High Court, 


(Signed) W. CORNELL, 
Officiating Registrar. 


CIRCULAR ORDER No. 26. 
‘Dated Calcutta, the 3rd August 1872. 
ALL DISTRICT JUDGES AND JUDICIAL COMMISSIONERS 


Art hereby informed for their own guidance, as well as for 
that of the Civil Courts subordi- 


HICE GOURT, do., nate to them, that the High Court 

- The Hon. Sir reer conch, Rt, has resolved that Mookhtears hold- 
eee ee Taas Justice. ing certificates under the Rules 
h A _ which have been, or may be, passed 

»  W. Ainslie, ae by the Court under Section 4, 


Act XX of 1865, may be allowed 
access to the record-rooms of Mofussil Civil Courts, in order to 
facilitate the preparation by them of briefs for the use of Coun- 
sel or Vakeels. 


By order of the High Court, 
(Signed) W. CORNELL, 


Offg. Registrar. 


J 


Cn 
Os 


ALL CIVIL AUTHORITIES, LOWER PROVINCES. 
Dated Calcutta, the 10th August 1872. 


HIGH COURT, &o., In connection with Court’s Cir- 

Open cular Order No. 9 of the 8th March 

The Hon, Sir Riehard Conch, Xi last, the Court direct that the 

Te Mg, W A accounts therein prescribed be kept 
” = a 

Judges, in the English language, and not 


in the Vernacular. 


By order of the High Court, 


(Signed) W. CORNELL, 
Ofg. Registrar. 


CIRCULAR ORDER No. 28. 


To 
ALL JUDGES OF Districts AND 
JUDGES OF SMALL Cause COURTS. 


Dated Calcutta, the 14th August 1872, 


In modification of Circular Order No. 18 of the 11th May 


1866, the Court desire that, in the 
HIGH COURT, &c., 


Cryin: SIDE. returns therein called for, showing 
Present: ` g 
The Hon, F. A. Glover, Judge the number of extra peons em- 


ployed for the service and execu- 
tion of processes, and the cost of their employment, there should 
also be shown the amount earned and the number of processes 
served by them. A form is subjoined. 


` By order of the High Court, 


(Signed) W. CORNELL, 
Ofig. Registrar. 
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CIRCULAR ORDER No. 29. 
To 


ALL District JUDGES AND 
JUDICIAL COMMISSIONERS. 


Dated Calcutta, the 5th September 1872. 


Tue Court is hereby pleased to suspend the operation of 

HIGH COURT, &o, Circular Order No. 18, dated the 

Cae Brom 16th May last, and to request all 

The Hon, Sir Richard Conshy Ms . District Judges and Judicial Com- 

ie; ice. A 

The Hon, W. Markby, missioners to report as to the prac- 
» FA, Glover, š x , 

» V. Ainslie | : tice in their own and the subor- 

oe dinate Courts in respect of making 

deductions from the proceeds of property sold in execution, 

either in open Court or out of Court, and either by themselves 


or by subordinate Officers. 
By order of the High Court, 


(Signed) W. CORNELL, 
Offg. Registrar. 
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ta 


BE 
CIRC 
ALL 


To 


_ Tue Court having 


HIGH COURT, &o., 


Civit SIDE, 
Present: 
The Hon, Sir Richard Couch, . 
Chief 
The Hon, Louis*S, Jackson, 
os W. Markby, 
a F. A. Glover, 
»  W. Ainslie, 
Judges. 


r 


and that they shouk 
Section of the Benga 


CIRC 
ALL ORI 


To 


INCONVENIENCE h 


HIGH COURT, éo, 
CRIMINAL Sipe. 


Present: 
The Hon. Sir Richard Couch, . 


Chief 
The Hon. Louis S, Jackson, 
z W. Markby, 
» FA. Glover, 
” W. Ainslie, 
Judges. 


2, Warrants issui 
be written “in the ] 
in which it is held 
tions), the language | 
Courts are conducted. 
tion to the Magistrat 
is in ordinary use, th 
translation, certified — 
rect, into such other 1; 
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such cases, it would be proper that the warrant should always 
accompanied by a letter in English requesting its execution. 


By order of the High Court, 
(Signed) F.B. PEACOCK, 
Offg. Registr 


CIRCULAR ORDER No. 4. 
To 
ALL Sessions JUDGES AND MAGISTRATES. 


Dated Calcutta, the 10th August 18 
CONSIDERABLE inconvenience having been felt by the Jud; 


` composing Criminal Benches 
HIGH COURT, &o. 


CRIMINAL SIDE. this Court from the - manner 
Present: hi sos, 
The Hon, Sir Richard Couch, Kt. Which the record of Crimi 
The Hon, F. A. Glover, Chigf Justice, appeals and references is frequen 


“o Wi Ainslie, made up in the Courts of Sessie 


Judges and Magistrates, the f 
lowing directions are, for the future, to be strictly attended t 
2. `The evidence of the witnesses should, in all cases, 
recorded on printed or lithographed forms, and care should 
taken that the headings are carefully and accurately filled 1 
No more thau one deposition should be written -on each shet 
and when the evidence of a witness does not fill the whole 
the paper, care should be taken to affix the memorandum, requi 
by Section 199 of the Code of Criminal Procedure, exac 
at the close of the writing. In many cases, the Court ha 
found the deposition ending on one page, and the memorandi 
‘filled in at the end of the other page, and there is no securi 
against the blank being filled in after the record has be 
returned to the sherishta with something that the, witness « 
not say. 
3. The attestation required could be impressed at the end 
a deposition by a stamp, which would be, for obvious reasons, 
better plan than affixing it as a label by means of gum or past 
4, The Court also desire that all documents referred to 
the Sessions Judge, and used by him as evidence (such 


udges. 
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medical depositions, confessions of accused, &e 
put up with the Sessions nuthee. Considerab. 
as well as delay, is caused by the Appellate ( 
quently to search through the Magistrate’s 
papers which ought to form part of the Sessions 


. can, if necessary, be placed in the Magistrate’s : 


` 5, When confessions of accused persons mad 
trate form part of the evidence against the pi 
for trial to the Court of Sessions, they should 
by translations into English fairly written out. 

frequently to notice the great difficulty experie 
ing of the Vernacular papers of the local Cc 
unaccustomed to the peculiarities of the w 
idiom. 


By order of the High C 
(Signed) W. 


CIRCULAR ORDER No. £ 
Dated Calcutta, the 17th August 1 


ALL SESSIONS JUDGES AND MAGIS 


ARE informed that the Vernacular Registers 


HIGH COURT, &o., offices, required to 
as lola SIDE, paragraph 2 of 

The Hon. Sir Richard Couch, Kt, No. 14, dated 16th 

Chief’ Justice. , ; 

The Hon, W. Markby, need no longer | 
” fr. A. Glover, 

1 W. Ainslie, the Sessions Jud; 

si La 


required to be ex: 
with by the Commissioner of the Division in his 
inspection or at other suitable seasons. 


By order of the High Cou 
(Signed) w.c 


REVENUE CIRCULARS. 


REVENUE CIRCULAR ORDERS. 


JUNE 1872. 
V. H. Scuanca, Esa. 


No. 1. 


Tun following Rules have been inserted as Clauses 16 to 19, 
Section I, p. 341, Board’s Rules; para. 14 has been can- 
celled; the present para. 15 has been made para. 14, and para. 16, 
para. 15 :— f 7 

16. To secure uniformity in the system of making disburse- 
ments on account of estates under the Court of Wards, the 
following procedure must in future be followed ‘-— 

An annual budget, in sufficient detail to admit of proper 
check, and based on the actual expenditure of previous years, 
will be prepared and submitted for the sanction of the Court of 
Wards. Items entered in this budget will belong to one of 
these three classes :— 

I. Current and continuous expenses which have been sanc- 
tioned once for all (as establishments and their contingencies). 

II. Cost of special projects and measures, for execution 
of which final executive sanction has been obtained independ- 
ently of the budget estimate., ; 

III. Projects which it is proposed to carry out during the 
year, which have not yet been formally sanctioned. 

17. All items of the third class, and all increases in items of 
the first class, should be succinctly explained; and if they are 
generally approved, the provision for carrying them out will be 
admitted into the budget estimate provisionally, it being dis- 
tinctly understood that no expenditure may be incurred on such 

1—c 
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Rev. Cin, 


‘om, the general approval wch is conveyed by passing 
m in the budget estimates, shall have been.obtained from 
‘ent authority for entertainment of the increased establish- 
ov for execution of the work. 

Monthly bills supported by vouchers will be submitted 
Dollector for audit, that officer, and not the Commissioner, 
ihe auditing officer by law; but the budget estimates 
aceive the sanction of the Commissioner, and an account 
5 will also be submitted at the end of every month to 
icer for his information and approval. 

Disbursements in accordance with these Rules can be 
by the manager from the proceeds at his disposal, the 
> of the proceeds being remitted to the Collectors 


y. : 
No. 2. 


following has been added to the Board’s Rules as 
1A, Section IIT, page 341 :— 
n the estate of a male minor is first brought under 
urt of Wards, a statement should be submitted to the 
showing as accurately as possible all fixed annual 
3 against the estate, the amount of debt, &c. 
Board will thus be enabled to fix the amount that is to 
sidered as the net income of the estate, and thereby to 
ine whether the ward should be sent to the Institution, 
vill thus also have the data for calculating the propor- 
? the general expenses of the Institution to be borne by 
ard after his admission. 


No. 3. 


. following is added as Rule 38C, at page 349, Board’s 
never the Director proposes incurring expenditure on 
t of any minor in the Ward’s Institution, other than 
3 may be absolutely necessary for his education,—that is 
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to say, when he proposes to allow riding horses, drawing lessons, 
and other such indulgences,—it is his duty to refer the subject 
to the Board of Revenue, who will consult the Commissioner 
of the Division in which the ward’s estate is situated on his 
proposal, and will decide whether the estate of the ward con- 
cerned can afford the expense. 


A. MoxerY, Esq., 6.3. 


No. 4. 


A cuass of documents exists in the Province of Berar, known 
by the name of suttahs, which are generally executed by culti- 
vators to deliver their cotton produce; and a question has now 
arisen whether these suttahs are transferable without the pay- 
ment of stamp duty. l 

2, In connection with this question, information is required 
by the Government of India as'to whether the definition of 
“ Negotiable Instruments,” in Section 2 of the General Stamp 
Act XVIII of 1869, is anywhere held to include any document, 
besides Bills of Exchange, Promissory Notes, and Cheques; 
and also, whether any documents, like the suttahs referred to 
above, circulate in the Lower Provinces as negotiable instru- 
ments, and without the payment of stamp duty upon transfer. 

3. An immediate report on the subject should be forwarded 
by each District Officer to the Commissioner of the Division, 
who will submit his own complete report as soon as he has re- 
ceived replies from all his District Officers. l 


No. 5. 


DısrtRIcT Officers are requested to submit a final return under 
Act XVI of 1870 in the form of Return No. 43, showing the 
final assessments after objection and appeal, from the béginning 
of the operations under the Act till the close of the accounts, 
Sums which were outstanding as a balance on the 31st March 
1872, and which have been struck off as unrealizable, should not 
be included in the final return now called for. 


1872 


District Officers are reminded that their Statement No. 1, 
called for in para. 3 of the Income Tax Rules just issued, should 
be now submitted at the earliest possible date. l 

2, Hitherto the member in charge has trusted in matters of 
income tax to Commissioners to supervise Collectors, and to 
Collectors to supervise Sub-Divisional Officers. The experience 
of the last two years has, however, proved that, while in some 
cases, the supervision has been full and sufficient, in others there 

-has been little or none. Mr. Money has determined, therefore, 
for the current year, to exercise, from ‘the Board’s office, a more 
complete control over every officer in charge of income tax 
duties. He desires that the following statement may be submit- 
ted without fail, on the 18th of every month, direct to the Board, 
at the same time as the monthly return prescribed under Rule 9. 
A copy of this statement should also accompany the monthly 
return sent to the Commissioner :-— 


Statement showing Progress of Work under Act VIII of 1872 
in each Sub- Division. 


Column 1.—Name of each sub-division (including, of course, 
sudder sub-division.) 

Column 2.—Total number of persons assessable as per Column 
4 of Statement No. 1 (Rule 3 of Rules issued for working Act 
VIII of 1872.) 

Column 3.—Number who paid their tax within the month 
allowed by notice under Rule 3. 

Column 4.—Number of notices under Section 27 of the Act 
issued up to the end of last month, 
| Column 5.—Number of notices issued this month, 

Column 6.——Total number of notices issued. 

Column 7.—Number who have paid after notice up to the 
end of last month. 

Column 8.—Number who have paid after notice during the 
month. 

Column 9, Total of Columns 3, 7, and 8, 
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The Superintendent of Stationery will be directed to supply 
fifty copies of the form of statement to each District Officer, and 
any further quantity wanted should be obtained on indent. The 
non-receipt of the forms, however, is in no case to beheld as a 
reason for non-submission of the statement, which must punctu- 
ally be forwarded to the Board’s office on or before the 18th.. 
On receipt of this Circular Order, each Collector should send 
a copy of the statement to each sub-division, enjoining punctual 
submission to himself at the beginning of each month. It will 
be understood that the submission of these statements in no way 
relieves Commissioners or Collectors of their responsibilities 
of supervision. 


No. 7. 


Tar attention of District Officers is drawn to paras. 10 and 12 
of the Financial Resolution No. 2887, dated 19th April 1872, 
and to Section I, Clause III of Act VIII of 1872, which declares 
that the Act shall be deemed to have come into force on the Ist 
day of April 1872. Accordingly income tax is payable on all 
salaries, annuities, and pensions, as well as on instalments of 
interest on Government securities which became due on or after 
lst April 1872, and in case any such salaries, annuities, pensions, 
or instalments of interest have already been disbursed without 
deduction of income tax, care should be taken to have the proper 
deductions made according to the provisions of the law at some 


subsequent time of payment. 
e 


No. 8. 


Tue following Rules under Section 27, Act VII of 1870, for 
the supply and retail sale of Court fee stamps, have been ap- 
proved by the Government of India, as already intimated in the 
separate orders issued to the Commissioners of Divisions, and 
are now published for general information :— 


1872 
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1. “The use of adhesive Court fe 
required to be paid under the Court F 
having been 
the Collecto: 
are enjoined to carry out the follow! 
and retail sale of the said stamps. 

2. “ Indents shall be made on the § 
under the Rules now in force, and co 
of the Board’s Rules, Section I. 

3. “On the receipt of a supply, 
stamps shall, with his own hands, open 
stamp of the value of 4 annas and upw: 
ency may be at once detected. Adhesi 
in sheets, each containing a number 
officer must, for his own security, sei 
the full number. Stamps of the vah 
should be counted also in the presence 
They are then to be compared with - 
forwarded by the first post to the depé 
ceived, 

4, “All other Rules now prescri 
custody of stamps shall be applicable 
stamps. 

5. These stamps shall be issued fro 
locks, under the Rules contained in Sec 
the Board’s Rules, above quoted. 

6. “Stamps of any value, and in any 
to be sold at district head-quarters t 
Collector’s office, or, where there is no ' 
Darogah ; and at sub-divisions, by the | 
ing them, on payment of the full value 

7. ©The presiding officer of any Co 
fee stamps are used shall, in the exer 
competent to issue a certificate for the ` 
of the stamp or stamps on any docume 
writing of such documents has, through 
been, in his opinion, rendered necessa 
duly stamped, and the stamps cancell 


* Date will be filled in here- 
after. . 
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reason for presenting it to, or filing it in, the Court, has ceased 
to exist. Such certificates shall be sufficient authority to the 
Collector or officer in charge of a sub-division, as the case may 
be, to isgue to the holder of the certificate other stamps of the 
value specified in the certificate, on delivery of the stamps which 
have been rendered useless. 

“In Calcutta, stamps shall be sold by salaried vendors, to be 
appointed by the Board of Revenue.” 

2nd.—The date on which these Rules are to come into effect 
will hereafter be made known by Notification in the Gazette, 
when all necessary arrangements are reported to be complete. 


VY. H. Scuatcn, Esq. >> 


ERRATUM. 


‘ 


The asterisk opposite the Annual Return of Irrigation 
Statistics, referred to in Circular Order No. 2 of September 
1871, should be expunged. 





4 


No. 9. 


Iy connection with the present system of conducting the 
settlements of land revenue in the Lower Provinces, the 
Government have approved of the following amendments being 
made in Chapter XX of the Board’s Rules :— 

lst. Add a column, headed “ Nature of tenure under which 
land is held,” after the last column, in each of the Forms 
Nos. 2 to 7, and after column 8 in Form No. 8. 

2nd. For the fourth heading of Form No. 19 substitute: 
c Persons capable of being admitted to settlement under each 
“of the modes of settlement prescribed in Government Order 
* No. 3156, of 21st August 1871, with full explanation of their 
“ rights and position, and of the reason for the selection of the 
* mode of settlement proposed to be adopted.” 

3rd. ‘With reference to the eleventh heading of the Amin’s 
report, Form No. 10, add a column in Form No. 19, thus—* Set- 
“ tlement Officer to make a clear and distinct statement of the 
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“rights claimed by each class of 
“‘ what extent such claims have b 
* sion of his opinions in respect t 
* should be adopted, and his reas: 

4th. For Clause 3, Section | 
“subordinate arrangements have 
c officer should procure the atte 
* settlement and call upon him to 
“ writing his objections. These « 
* consideration and be obviated i 
“be such as are not entitled 
“ rejecting them and otherwise di 
* recorded.” 

5th. Add to the above Sectii 
“is found necessary, in conseq! 
< party entitled to settlement, to 
“the payment of the Governr 
“should be given (1st) to a fa 
“ more of the head ryots on the e 
“ment; (3rd) to a farming lease 

6th. Clause 5 in the above Se 
* In effecting the settlement of al 
“of a temporarily settled estat: 
“the settling officer should, w: 
e consent of the Board of Reve 
“of the increment with that of 
“revised engagement for the ama 
“as an integral estate. If the 
€c settled, or if, in the case of a te 
“the proprietor or the Board ¢ 
* above prescribed, the increment 
“estate and be henceforward | 
< revenue assessed upon it.” 

7th. Omit Clauses 3 and 5, 
“oron expiry of the lease” aft 
second line of Clause 4, which wi 

8th. The first sentence in C 
altered to correspond with the rec 
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“of every settlement should be forwarded as soon as it is. ‘8/2 
“completed through the Commissioner’s Office to the Board, EYO 
“and with it must invariably be submitted by the officer making 

“the settlement, a report in English in the Form of Appendix 

“ No, 19, and an abstract of the information contained in the 

“ settlement proceedings in Form No. 20.” 


A. MONEY, ESQ., ©. B. 


_ No. 10. 


Ir is believed that Sub-Divisional Officers in Districts within 
the Saliferous tracts are not kept sufficiently informed of the 
state of salt sales within their jurisdiction. The monthly sale 
returns furnished by salt vendors will henceforth be submitted 
by them to the Sub-Divisional Officer, who, after examination, 
will forward them, with his remarks, to the Collector. R 

Rule XL of the Salt Manual is therefore amended as follows : 

For. “ Collector of the District” read “ Sub-Divisional Oi- 
cer within whose jurisdiction he resides.” 

After “ Abkaree Darogah” read “for transmission to the 
Sub-Divisional Officer.” 

At the end of the Rule, add “ The Sub-Divisional Officer 
will forward the returns to the Collector with his remarks.” 


No. 11. 


Tar attention of all officers engaged in supervising the 
working of the Sudder Distillery System is called to the 
necessity for constant watchfulness on their part over the pro- 
ceedings of Distillery Establishments. 

2. A Sub-Divisional Officer, finding lately that the daily 
sales at a distillery were smaller than at the same period of the 
preceding year, watched those who removed spirits under pass, 
and stopping by hazard a man carrying spirits which the pass 
showed to have paid 3 annas per gallon, had it at once again 
2~—O 
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tested by the same “Distillery Office 


9 annas per gallon. 

3, There is no doubt that simi 
executed with success, and active 
them. Under the Sudder Distille 
liable to be defrauded in many wi 
the Distillery Establishment, the h 
out from thé Distillery more spirits 
pass, as well as spirits of a higher 
the duty paid by him was calculated. 
be used with the date altered, to 
spirits. The most common form ¢ 
liquor from the Distillery withou' 
Distillery Darogah being paid for h 
the Darogah alone is concerned in th 
not crediting to Government sums re 

4. No detailed rules for the cl 
have ever yet been published. At 
the examination of statements, but ni 


" tion will avail to prevent practices as 


5. Before issuing rules, the Me 
to be favored with the opinion of eac. 
lector as to the best checks, 
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JULY, 1872. 1872 


Rev. Cik, 





V. H. ScmaLon, Ese. 


No. 1. 


From reports which have been received it appears, that 
arrears- of rents from ryots not holding transferable tenures in 
Government khas mehals have hitherto been realized either by 
the enforcement of the old summary procedure under Section 25, 
Regulation VII of 1799, although that procedure has been re- 
pealéd by Act VII (B. C.) of 1868, or by applying the certificate 
procedure of Act VII (B. C.) of 1868, which can be enforced for 
the recovery of arrears of rent from the holders of transferable 
tenures only (see definition of “ Tenure” in Section I of the Act), 
District Officers should clearly understand that arrears due from 
ryots not holding transferable tenures must be sued for in the 
Civil Court, or recovered by process of distraint, either under 
Act X of 1859, or Act VIII (B. C.) of 1869, whichever may be 
in force in the district. 


i 


No. 2. 


For the year 1872-73, and for the future, Commissioners are 
requested to submit, at the end of each financial year, particulars 
regarding the education, &c., of male minors in their Divisions in 
the form prescribed below. The Member in charge particularly 
requests that full information may be given in the last column— 
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No. 3. 


As Return No. XXXVI is not now 
the word ** Commissioner” should be suk 
line 5, Clause 7 B, Section VI, Char 
Board’s Rules. 


No. 4. 


ALL Local Revenue Officers are h 
taking over on behalf of. Government 
of persons, whose property has been dec 
of the Code of Criminal Procedure t 
Government, without first satisfying 1 
under-tenure or farm is likely to result i 
An instance recently occurred in whi 
not only to pay to the landlord:a sun 
in excess of the rents collected, but wa: 
co-sharers in the tenure for a refund of 
advanced as zarpeshgi. 





A. Money, ESQ., 


‘ 


No. 6. 


Cases having occurred in which the in 
sanctioned under Act XII of 1871, ha 
the period for which they were sanctio: 
in carrying out the provisions of Act VI 
that no retention of the establishment 
latter Act, will be allowed, or excess s: 
tioned, unless at least a month’s previo 
for the Board’s approval. 


$ No. 6, 


THE immediate attention of Distric 
paragraph 3 of the rules issued by the 
Bengal for the guidance.of all officers ex 
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the provisions of Act VIII of 1872. The month for which 1872 
notice was to be given has now expired, or nearly expired, m Rev. Cm 
every district, and the Statement No. 2 there called for should ` 

be at once sent up through the Commissioner. Comimissioners 

should see that no delay is allowed to occur in their office, and 

that the Statements are forwarded to the Member in charge as 

soon as they are received by them. 
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AUGUST, 1872. 


V. H. Scaaxca, Ese., 


No. 1. 


Tue following alterations have been made in Clause 1, Sec- 
tion VI, page 346, Board’s Rules— 
‘ In the 4th and Sth lines, the words “ Abstracts (No. XXXII) 
of all Returns No. XXXI for” have been struck out, and the 
words “a list of” substituted in their place. 
' The words “with the first Return No. XX XI” have also 
been added after the last word in the last line of the rule. 


No, 2. 


Tux attention of all Revenue Officers is specially requested 
to the following scale of maximum charges to be allowed in 
future for effecting Batwaras— 


On 200 Acres, @ 86 Rupees per 100 Acres, 
From 200 to 300, » 30 5 syn ey 5 

» 800 „ 500 ,, n 18 m 
In excess of 500 p 4,10 y y y " 


The rates now laid down ‘include cost of Amin’s establish- 
ment, stationery, and miscellaneous expenses; but in every case 
the Collector should, before recommending a Batwara estab- 
lishment for sanction, make careful enquiries from the applicants 
in respect to the condition and position of the lands, and after 
considering all the circumstances, especially in relation to the 
value of the estate and its Government revenue, propose the 
smallest establishment with which he thinks the work can be 
effectually performed. It will be the Commissioner’s duty 
carefully to check and revise the Collector’s applications, and 
return them for further report when necessary. 

4—o 
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$ BENGAL LAW REPORTS. (VOL. IX, 
No. 3. 


Tue following alterations have been made in Clause 16, Sec- 
tion I, page 341, Board’s Rules— 

After the words “on account of” in line 2, insert “ trust and 
attached estates, and” 

For the words “ Court of Wards” in lines 6, 7, substitute 
e“ Commissioner.” 


No. 4. 


Tue following alterations should be made in the margin of. 


Clause 7, Section IV, Chapter XII, page 194 of the Board’s 
Rules— 

For Regulation X of 1793, Act II of 1855, Act X of 1862, 
and Act XVIII of 1865, substitute respectively Act IV (B.C.) 
of 1870, Act I of 1872, Act XVIII of 1869, and Act VII 
of 1870. 

Expunge Act X of 1859 and Act VI (B.C.) of 1862. 


No. 5. 


Ir has been noticed that the advertisements for the sale of 
the Government proprietary right of lands, which have recently 
appeared in the Government Gazette, contain a column blank 
for “Road Cess.” As this blank column is liable to miscon- 


struction, the Member in charge requests that, when land the 
property of Government is to be sold revenue-free, and the. 


one per cent. road cess -has therefore not been stipulated for, 
the column for “ Road Cess” should be omitted. The same 
ruling will apply to the column for “ revenue assessed.” 


NS ESSN si a 


4 


e5 


VOL. IX] REVENUE CIRCULARS. ; 17 
A. Money, ESQ., 0.B. 1872 
= Rey, Cir. 
No. 6. 
Wits reference to Clause 25, Section XVII, Chapter V, 
page 79 of the Board’s Rules, District Officers are requested . 
to observe in future the following form in reporting annually 
the result of inspection of the stock of Ganja in their respec- s 


tive districts. ove 

2. Add after the. word “possible” in line 4 of Clause 25, 
page 79, Board’s Rules, cited above, the words “ and the result 
reported to the Commissioner in Form 34A, Appendix A.” 

3. The Member in charge has reason to believe that District 
Officers are not sufficiently careful to enquire into the condition 
of Ganja warehouses. Their attention is: therefore drawn to 
Clause 20, Section XVII, Chapter V, page 78 of the Board’s 
Rules, and they are requested to submit, as soon as possible, a 
statement of the Ganja warehouses in their respective districts. 
This statement should contain a description of each warehouse, 
and should show how it is constructed, and whether, in the 
opinion of the District Officer, Ganja stored in if is “secure 
against fraud or depredation,” 
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No. 7. 1872 
. 5 g g n Rey, Cre 
To remove misapprehension, assessing officers are informed 


that if a person was assessed under Act XII of 1871 on an in- 
come of Rs. 1,000 or above Rs. 1,000, he must be assessed under 
Act VIII of 1872 at the same rate. If he was assessed last year 
under Rs. 1,000, he must be assumed to be unassessable this year. 
If he was not assessed at all under last year’s Act, he may be 
assessed this year according to an average of income for such 
period as the Collector may direct. i 


V. H. Scuarcg, Ese. 


ERRATUM. 


For “ Section VI,” in Circular Order No. 3 of July 1872, 
read “ Section V.” i ' 


‘No. 8. 
Crause 12, Section IV, Chapter XII, at page 195 of the 
Board’s Rules, is hereby rescinded. 


V. H. SCHALCH, ESQ., AND A. MONEY, ESQ., C.B. 


No. 9. ‘ 


GOVERNMENT has-recently sanctioned certain changes in the 
procedure to be adopted in the submission and disposal of appli- 
cations from local officers under the orders of the Board for 
extra budget allotments; and as there is reason to believe that, 
owing to the meagreness of the information supplied by Sec- 
tions V and VI of Chapter II, Board’s Rules, the powers and 
duties of the several authorities concerned, in relation to sup- 
plementary budget estimates and extra allotments, are not 
generally understood, the Board take the present opportunity 
of issuing revised instructions on the subject, in supersession 
of the sections.above alluded to. For those sections the follow- 
ing will accordingly be substituted— 
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« Section V.—Exrra AND SUPPLEMENTARY 
BUDGET ALLOTMENTS. 


1, The Budget Estimates of local offices for any particular 
year being prepared and submitted in the middle of the pre- 
vious year, emergencies not unfrequently arise which have 
not, and could not have, been provided for. _It may also hap- 
pen that, thtough inadvertence or the non-receipt of the 
necessary information, duly sanctioned charges are omitted 
from a Budget Estimate. 

2, In the latter case the omission, if brought to light at 
a sufficiently early period, may be supplied by the submission 
of a supplementary estimate, to the preparation of which all 
the rules and conditions under which the regular budget is 
drawn up apply. Such supplementary estimates will usually 
be received by the Board’ up to the end of November; 
but local officers should, by carefully preparing within the 
prescribed time complete estimates of expected expenditure, 
provide, as far.as possible, against the necessity for the sub- 
mission of supplementary estimates, as they cause trouble 
both in the Board’s and the Accountant-General’s Office. 
After the end of November no such estimates can, in any case, 
be admitted. 

3. Should the necessity for making a disbursement during 
the year budgetted for come to light after the period within 
which a supplementary budget can be submitted, an extra 
budget allotment must be applied for in the form given below, 
together with the necessary application for departmental 
sanction, ‘The same course should be adopted in all cases in 
which a disbursement, for which no budget provision has been 
made, becomes necessary during the year then current— 
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Application for an extra Budget Allotment in the District of- 
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4, The report containing this double application must be 
submitted to the Commissioner, who will, if departmental 
sanction has been already accorded, or if he considers that it 
should be accorded, to the work on which the money is to be 
spent, forward the report to the office of the Board in the 
proper department with his remarks, and at the same time 
send a copy of the budget application only to the Accountant- 
General’s office. This copy will be forwarded by the Account- 
ant-General to the Board, with information in regard to the 
head in the provincial budget under which funds are available 
to meet the required expenditure. With the Commissioner’s 
and the Accountant-General’s reports before them, the Board 
will be able to form a judgment on the merits of the application, 
and will reject or forward it to Government as may seem proper. 

5. In all cases in which it may appear from the Accountant- 
General’s report, that the expenditure can be defrayed from 
funds available under the same sub-head of the provincial 
budget, the Board’s reference to Government will be for 
departmental sanction only, the transfer of a charge from one 
detailed heading to another within a sub-head being within 
their competence. Should it appear to be necessary to trans- 
fer a portion of a grant to a sub-head to which it does not 
properly belong, the orders of Government will be necessary 
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is‘ well ‘as for departmental sanction to the 
in no way supersede the necessity for sub- 
# for departmental sanction to previously 
, provision to meet the cost of which exists 
ae office by which the expenditure is to be 


ause 1, for the words “ classes,” “ depart- 
ons,” substitute “major heads,” “minor 
2ads,” respectively, 


4 


A. Monty, ESQ., on. 


No. 10. 


dition is made to Clause 10, pecuon Vi 
: 121 of the Board’s Rules— 

e to be placed in deposit in District Savings 
maximum amount of security of an officer 

es five hundred. 


No. 11. 


ised under Act VIII of 1872, whether he 
ict XII of 1871 or not, is liable, on appeal, 
ent increased under Sections 31 and 32 of 
sentence of paragraph 16 of the Supreme 
of 19th April 1872 refers to the original 


No, 12. 


District Officers is drawn to the Circular 
28th June 1872, of the High Court, Fort 
t page 67 of the Calcutta Gazette, dated 
g the paper to be used for adhesive stamps 
s) Act VII of 1870. | 


t 
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2: It will be seen that paragraph 2 of the above Circular 
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Order authoritatively decides the size and’ price of the paper Rev. Cr. 


required to be used, but as the Superintendent of Stationery. 
has reported that the description of the paper in his stock is 
double the size required by the High Court order, the Member 
in charge has ‘ruled that the paper should be cut to the size 
required at the different Treasuries instead of at the Stationery. 
Office. Accordingly the Superintendent has been instructed to 
send out whole sheets of the paper, and informed that the price 
of each half sheet at the Treasury before issue will be one pice. 
Local officers, at their discretion, may either cut the paper 
themselves or let the vendors do so. 

3. District Officers are requested to take the same kind of 
care of the paper now under notice as they do of stamped 


paper. 


No. 13. 


To prevent delay in the submission to Government of the 
Board’s Returns under.Act VIII of 1872, for the half-year end- 
ing 30th September 1872, the following instructions are issued 
for the guidance of officers concerned in the preparation of 
Returns Nos. 23A, 23B, and 23C— 

2. Return No. 234.—Columns 2 and 3 of this Return should 
agree class by class with columns 6 and 7 of Return No. VI-A 
for September 1872. Column 4 should show half the amount 
shown in column 3, and should tally with: column 8 of Return 
No. VI-A. Column 5 of this Return and column 9 of Return 
No. VI-A should tally. Column 7 should tally with column 13 
of Return No. VI-A. This column will include all payments 
made whether on account of Ist or 2nd instalment. Column 8— 
The actual balance outstanding should be shown in phis column. 
In the column of remarks should be entered, opposite each class, 
the amount paid voluntarily on account of the 2nd instalment, 

3. Return 23B.—The instructions for the preparation of 
Return 23A should be followed in the preparation of this 
Return, which should be prepared from Register No. I-A. 
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© 4, ‘Return 23C.—Column 2 should 
servants of Companies, &c., who have pa: 
submission of the Return, and column 3 s 
paid by them. Government officials shov 
Return. 

5. Fractions of an anna‘should not be 
Returns. 

6. If the last two Returns are blan 
reported at the time Returns Nos. VI-A : 
which should not be later than the 18th | 
wise they should be submitted on the san 
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SEPTEMBER, 1872. i 1872 


Rev, Cir, 


V. H. ScsaLca, Esa. 


ERRATA. 
In Circular Order No. 1 of April 1872, line 5, expunge the words * number 
and,” and insert “receipt of” after “ date of.” - 


Above Circular Order No, 10 of August 1872, add “ V. H. Scuancn, Esg., 
and” before “A. Money, Esa, cB.”; and above Circular Order No. 11, 
enter “ A, MONEY, Esa., 6B.” 


No. 1. 


Ir has been ruled* by the Government of India, Financial 

l Department, that in future the expenditure 

dated the LAE July ine to be incurred on account of considerable 
undertakings for the improvement of 

Government estates must be budgetted for like any other works. 

2. Under instruction from Government the Member in charge 
requests, therefore, that local officers will “send up budget 
“demands for such works for the ensuing year in good time, 
“after consulting Public Works Department officers and pro- 
“ curing necessary details. Such expenditure will be imperial, 
* and will be kept apart from provincial estimates.” 

3. It is presumed that in most districts the budgets for 
1873-74 will have been submitted before the receipt of these 
‘orders, but charges to be admitted under the Government 
Resolution above alluded to may be included in supplementary 
budgets, which are now receivable up to the end of November 
next.. 


No. 2. 


Wira reference to para. 1 of the revised settlement rules, 
which have been circulated with orders No. 419 B., dated 24th 
6—c 
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July 1872, Section IX, Chapter VIII, page 
Rules, is hereby cancelled. 


No, 3. 
In clause 5, Chapter II, Section X, at pa; 
Rules, for the words “ at the commencemer 
tute the words “ on the last day.” 


« 


No. 4. 


Tue following is added as clause 8 B, ¢ 
Rules :— 

“ Possession assumed under the last prec: 
“merely temporary until it has been ascerta 
“the channel round the island is fordable t 
“Tf the channel be found to be not so forda. 
“be considered the property of Governm 
“ settled.” l 


A. Money, ESQ, CB. 


No. 5. 


In recently submitting to Government 
Report on the Stamp Department for the o 
the Member in charge found it necessary 
ing remarks :— 

* Notwithstanding the special instructions 
“to District Officers in Circular Order 1 
£ 1869, the explanations regarding the fluctu 
“s furnished to the Superintendent of Star 
“have generally been found very insuffici 
«the Superintendent reported his inabilit 
* Annual Report the reasons of increase 
* respective districts. More stringent orde 
“to District Officers to furnish their exp 
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“of each year in a form to be specially prescribed by the Board, 1872 
“ and to submit copies of those explanations to the Board.” Rey. Cin, 


2. It was apparent, in most instances, upon reference to the 
original returns rendered to the Superintendent of Stamps, 
that the. explanations offered by Treasury Officers had been 
sent on without any examination or revision such as ought to 
have been made by the District Officers in view of the means 
at their disposal of ascertaining full particulars of all causes of .. 
fluctuation in the stamp revenue in their respective Districts, 
which' Government expect to be properly and fully explained, 


3. District Officers are now specially requested, in continu- 
ation of para. 2 of Circular Order No. 8 of September 1869, 
to give their careful attention to the submission of intelligent 
and complete explanations in the monthly returns sent to the 
Superintendent of Stamps, regarding any increase or decrease 
in the sales of each description of stamp. To secure uniform- 
ity, the Member in charge desires that the explanations at the 
close of each year be submitted in the undernoted form :— 





AMOUNT OF 


Brief explanation 
DESCRIPTION or STAMP. of Cause. 


Increase. Decrease, 


Adhesive, including Receipt, Rs. Rs. i 
Revenue, Share Transfer, 
Foreign Bill, and Customs 
Stamps. 


Hoondie or Bills of Exchange, ` 
including Bills of Lading 
Stamps. 





Judicial, including bi-color and 
adhesive “Court Fees” 
Stamps. 5 


Non-judicial, including bi- 
color non-judicial, Customs 

~ and Salt Bond, Waste land 
Deed, and Sulphur and Arms 
License Stamps. 


One copy should be sent direct to the Superintendent of 
Stamps, and another to this Office, to which a quarterly Return, 
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in the same form, should also be submitted through the Com- 
missioner. No copy of the “ quarterly” Return is required for 
the Superintendent of Stamps, to whom monthly returns are 
furnished. ur oh 


V. H. Scuauca, Esa. 


No. 6, 


As all settlements now require the sanction of the Board of 
Revenue, Return No. XIII is no longer necessary, and should 
be expunged from the “ List of Returns” at page 262 of the 
Board’s Rules. 


No. 7. 


Iw the first line of para, 18, Section I, page 341, Board’s 
Rules, substitute the words “ monthly accounts current” for the 
words “ monthly bills,” and expunge the last clause in the para. 
beginning “ and an account current, &c.” ` 


‘A. MONEY, ESQ., C.B. 


No. 8. 


AFTER the words “this year” in line 7 of Circular Order 
No. 7 of August last, insert the words “ upon his income during 
“ the year ending 31st March 1872 (vide column 4 of Form C 
* prescribed in Financial Resolution No. 2887 of.19th April 
“ 1872) provided that, in the case of a person first becoming 
“chargeable under this part within the year of assessment, or 
“ within the year next before such year, he may be assessed ” 


No. 9. 


For the present form of certificate in Chapter XXI, Sec- 
tion II, Clause 5, pages 304 and 305, of the Board’s Rules, 
substitute the following :— 
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I do hereby certify that I have personally counted the stamps 
ee Aree in store at the Sudder or Head- Quarters 
the amount in wordsand Station of the District, on the 
figures, , the actual value of which 
is Rupees* , and that the Rules prescribed in 
Chapter XXI of the Rules of the Board of Revenue are duly 
observed in the District. 

I also hold similar certificates as to the stamps at all Sub- 
Divisions in the District having been counted by the officers 
concerned on the dates as per margin, the actual value of which 
is Rupees* . 

I further certify that I have compared the balance as shown 
by this Account with the balance shown in the Memorandum at 
foot of the Monthly Cash Account of this office for 
and that they agree. (Where they do not agree, substitute, 
“and that they disagree to the extent of . Iam enquir- 
ing into the cause of this’ difference. ”) l 


N. B.—In Districts where there are no Sub-Divisions, the: 


words in italics in para. 1, and the whole of para. 2, of the 
above form of Certificate are to be omitted. 





No. 10. ~ 


In continuation of Circular Order No. 11 of April 1872, the 
following orders of the Government of India, Financial Depart- 
ment, No. 2025, dated Simla, the 15th August 1872, addressed 
to the Chief Secretary to the Government of Bombay, are 
published for general information :— 

I am directed to acknowledge the receipt of your letter No. 
3099—21AR, dated 1st July 1872. 

2. It appears that the Government of Bombay has sanctions’ 
the refund of the excess stamp duty paid on Letters of Adminis- 
tration of an estate the assets of which were subsequently proved 
to be less than what they had been estimated to be at the time 
duty was paid; and it is suggested that as the Court Fees Act, 
1870, does not authorize the grant of refunds of stamp duty 
under such circumstances, provision might be made by law to 
meet similar cases in future. 
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3. Inreply, I am to say that tl 
confirms the sanction accorded by 


refund of the excess duty paid 
Council does not consider it exp 


- at present. The suggestion of t 


however, be borne in mind whens 

4, In the meantime, the Lo 
refunds of stamp duty when the 
estate is shown to have exceede 
says that duty shall be paid, viz.. 
perty in respect of which the 
granted. ' l 


No. 


- Drsrrror Officers are inforn 


w 


_their Budget Estimates for 1873- 


of “ discount on sale of Court Fe 
all be expunged before transm 
this office to the Accountant-Gen 


“ ence to para. 6 of the Rules prin 


Order No. 8 of June last, no 
Fees Stamps will be payable whe 


wet 


af 
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OCTOBER, 1872. 


V. H. Scuarca, Esq. 





No. 1. 


' Tux following addition is made to Clause 18, Section I, page 
35 of the Board’s Bules—, 

“s The Government Pleader should furnish every pleader 
appointed under this rule with a vakalutnama.” 


No. 2. 


THE following orders are published for communication to 
Establishments employed under the Court of Wards— 

* The Lieutenant-Governor has been pleased to decide that 
officers under the Court of Wards are not to be considered as 
Government servants, unless they are Government officers lent 
to Wards Estates. : 

** His Honor, however, observes that in fit cases men, who 
have long and well served Courts of Wards, may be admitted 
to the examination of candidates for Civil appointments by 
special permission, under Clause (e), Rule 3 of the Native 
Civil Service Examination Rules.” 


No. 3. 


Wire reference to Clause 1b, Chapter IT, Section XII at 
page 32 of the Board’s Rules, the attention of Treasury Officers 
is drawn to the accompanying Circular No. 2068, dated the 
28th August last,-issued by the Government of India, in the 
` Financial Department, The instructions therein contained 
should be carefully attended to— 
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GOVERNMENT OF INDIA, FINAN‘ 


MINT AND CURRI 


“o THE ‘SECRETARY TO THE Qe 


weet Simi 


SIR, 
? 


, Ln forwarding to you a copy,o 


Pilg from ‘the Ming Margin, I am di 
; ster, Calcutta, No. 458, i wat 
«dated the 19th July;and With the permis: 


i pe eee Lieutenant-Govei 
enough to arrange for counterfeit c 


Calcutta Mint whenever it can be don 


tenderers, 5 : 
ih 
ce 1 & @ 
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No, 4. 


Tar following has been substituted i 
Rule 16, Section I, page 341, Board’s ] 

An annual Budget, in the form of T: 
headings II to XVI, based on the actua 
years, with a separate Statement of V 
form, prescribed below, will be preparec 
sanction of the Commissioner— 


Statement of Ways and Means to « 


1. Estimated Balance in hand on Is 
' 2. Add Estimated Receipts as in Bi 
Deduct Estimated Expenditure a 
Probable Balance on Ist April 1: 


engo 


. í i 


b 
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Tenk entered i in this Budget will belong to one of, these three 
classes :— 


A. MoneY, ESQ., ¢.3. 





No. 5. 


Tue following changes have been made, under the sanction 
of Government, in the selling price of abkaree opium, witli 
effect from the 1st of January 1873 :— 


Selling Price 


vf per Seer. 
Division. District, Present, Sanctioned. 
i l Rs. Rs. | 
4. Orissa «» Balasore ihe ‘22 25° 
2. Burdwan eve ` 
8. Presidence i eae ] 
4, Rajshahye Oe Mr cae $ 2 A, 
T5. Chittagong i | re 
6. Orissa u. Cuttack arid Pooree ... J 
7. Dacca 4 vee í à ; : 
8. Assam o} All districts a 2 28 
9. Cooch Behar ... J ulpigoree kir e 
10. Bhaugulpore vw.” Parneah oe 20 22 


- 2, The selling price in the remaining districts will remain as 
at present. 


No. 6. 


In a case recently reported to the Member in charge, a “large 
number of Adhesive Court Fees Stamps are'said to have been 
rendered quite unfit for use through careless exposure to damp; 
the sheets of Stamps becoming deny fixed together by the gum 
on the back. ee Mi 
- 2, To prevent similar loss in future, all District Officers are 
enjoined to take extra precautions to preserve the Adhesive 
Stamps supplied to them from damp. ‘The present, stocks 
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aval ' January 1863, a : 
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“ Applications, reports, and orders should’ pass betyve 
«c Sub-divisional Officer and the Abkarry J Darogah just a 
do between the Sub-divisional Officer ‘and his Sherist: 
~ Nazir. Statements drawn up by the Abkarry? Darogah 
“be examined, corrected, passed; and submitted to the | 
* Office by the Sub-divisional Officer just as if they ha 
« drawn up by his Sheristadar, and the record of all this 
be in the Abkarry Cutcherry only. This plan would « 
“any complaints of additional work thrown on éhe Su 
sional Establishment. f ; 

“The Deputy Collector at the Sudder Station in ch: 
“the Abkarry Department and Income-tax, should : 
“all returns and statements direct from the Sub-diy 
* Office; they should be compiled and aggregated in his 
“ and he should be responsible for pointing out to the Cx 
“ any irregularity, slackness, or objectional practice in th 
“ divisions: he would be the Officer whom the Collector 
- “consult in all general questions affecting the whole I 
« But the Sudder Deputy Colleetor’s authority to issue i 
* tions direct to the Sub-divisional Officers should be © 
“to matters connected with the drawing up of Statement 
“should also Have the power of calling for information 
“ point, as he would be answerable for the consistent w 
* of details all over the District. All general arrang 
“which the Sudder Station Deputy Collector might res 
“introduce would, if approved, be communicated to Su 
“ gional Officers through the Collector.” 


5 


Loer 
eT ` 


. i d . a: . ect . wee 
F ay gy wom sy s 
VOL, IX] REVENUS, CIRCULARS. ae 
Ri x : $ A y k, ear = 
f ` ha BO ARE ae PRET N 
W E ee) Cod “eg i 
s \ uw 
FA oh te Fs 7 o g 
ec, : "igh ‘a ros 


“NOVEMBER, 1872." 7°.) +". 


# $ . 
« s ” P 7 
0 


; = ook a= Ge 
V. H. Scuauca, Ese. 





. „No.1 1. is á ° i 
CLAUSE 16, Section 3, page 175 of the Boarð’s Rules,:is can- 
celled, periodical transfers of’ ministerial ocara having been’ ` 
discontinued, e wy 


etki ` Nc oe a 
Tux following sianitions should besmade in Cin 12, page 
`42 of the Board’s Rulea— - * 
After‘the word “Government,” $ in ‘Tine 2, add “ or to the Court 
of Wards”; for the words “the Government,” i in line 6, sub- 
stitute “such”; after the word “ Government,” i in line 16, add . 
e or the Court of Wards i and after the word “ Statement,” i in 
“the 20th"line, add “in two parts, one including Government,” 
and one Wards’ cases”. 


No. 3. ui 


«Tur Member in charge has noticed that the dates on which. 
fines under Act XX of 1848 are levied are frequently omitted _ 
from Return No. XX, column-10. District -Officers are re- 
quested to be careful to- avoid. such omissions in future. 


> A Money, Esq., ©.B. ee 


~ 


4 

; Nod E $ 
UNDER'the orders of Government, the following instructions 
are issued for the guidance of officers engagêd i in assessments of 
income-tax under Act vir of tera: pen ey : 
A ; poste te i 8—c¢ Le ee 


~x 





a.) 


38 =. (t BENGAL LAW REPORTS. [VOL IX., 


1872 In calculating the net profits of Joint Stock Companies under 
Ruv. Cir, Section 10 of the Indian Income-tax Act, VIII of 1872, an 
abatement may be allowed on account of taxes, local rates, and 
; cesses paid by such companies. 
os ' No abatement, however, should be allowed on. account of 
any income-tax previously paid by any such Companies. 


> aih V. H. ScmaLcum, Esg. - ; 4 





ae: No. 5. 
~ In-Cirenlar Order No. 1 of November 1871, after the words 
“ Act XXVII of 1860,” in the sixth line; insert ‘the words 
+ “ limited to such portions of the property of the estate as con- 
‘sists of the Government Securities which it is proposed to 
gl + 
"ak No. 6. ` ee oe 
As there appears to be some misconception in respect to the 
mode of filling up column 18, Table I of Return No. XVI, 
„a District: Officers are hereby informed that that column should 
g- show arrears that may remain unpaid after an estate is exempt- 
“ed from sale, and such arrears only, Arrears remaining unpaid 


` om the last day of payment, bat oe before exemption; should 
not: ‘be entered, 


ad i i No. 7. ane - 
Tue following orders, issued by Government, are substituted 
Ae ` for Clauses la, 1b, lc, le, 1f, and 1g, Section XII, Chapter IT, 
at page 32 of the Board’s Rules— 

la. When any silver: coin, purporting to be coined and 
+ issued under the authority of the Government of India, is ten- 
- dered to any of the officers authorized by this notification to act 

under Section 16 of the Indian Coinage Act, 1870, who has 


= reason to believe it to be counterfeit, or to have been reduced in. 


- weight otherwise than by. ,xeasonable wearing, he must cut 
` anid break such coin, and, ‘ander Section 16 of the said Act, 
return’ the pieces to the pérson tendering the- coin. 





x 
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_ 1b. ` When any rupee or half-rupee, par to be éoined- 


18 


and issued under the authority of the Government of India, is Bev. 


tendered to any such officer, who has reason to believe it to ‘have 
lost by reasonable wearing more than two per cent.-in weight,. 
he must cut or break. such coin,. and af the option of the person. 
tendering the coin return to him the pieces, or retain them: and 
pay to him their value at the rate of one rupee for one hundred 


e ce & grains troy weight. ty 


. A quarter-rupee, or an eighth of a rupee, tendered; to 
os an officer, must, under, Section 13 of the Act,-be. accepted 
as legal tender for a fraction of a rupee, even though it have 
lost by reasonable wearing more than two per cent. in weight. 


1d. If by reason of the ‘obliteration of the device upon it 


or for any other cause, any quarter-rupee, or eighth of a rupee, 
that*shall come into the possession, of such an officer shall appear 
to him to be unfit for further circulation, it is not to be-cut or. 


| broken, but must, whatever be itd weight, be withdrawn from 


circulation and dealt with in the manner prescribed in Claise le. 
But quarter-rupees and eighths of a rupee are not to bé’ with- 
drawn from circulation if they appear to be otherwise fit tos cir- 
culate, only because they have lost by ‘reasonable wearing more 
than two per cent. in weight. , i 


le. The pieces of coin cut or broken and paid for under ` 


clause.1b, and the coin withdrawn from circulation under 


-clause 1d, must be sent by the first convenient opportunity to 


the Master of the Mint at Calcutta. Meanwhile, the actual sum 
paid for the cut or broken pieces, and the nominal value of the 
coin withdrawn, must be entered in the statement of the cash 
balance of the officer who has received them as “ uncurrent 
coin.” Upon their receipt at the Mint, the Master of the Mint 
will give credit for them at the same values, and auy loss 
incurred in their recoinage will be a charge of the Mint. 


7 No. 8. 


ATTER the words “real property,” in the last line but one of 


‘Clause 4, page 179, ‘Board’s Rules; insert—“ and should take 


immediate possession of such property on the part of Govern- 


r 
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ment.” At the end of thé same 
Collector’s action be opposed by any 
sion, he must desist from odeupying | 
circumstances with his opinion in : 
instituting a suit for the establishm 
ment,” 


, No, 9. 

Arter the words “issue of the ni 
Chapter XXVI, page 352, Board’s 
the Government Gazette.” 


` No. 10. 


„As under Financial Resolution, N 
searching fees are no longer cre 
District Officers are requested to ex: 
heading F of Return No. X, anc 
Registers and Cash Accounts, and t 
miscellaneous receipts in the Provin 


ene te 


No. 11. 


As under Section 3, Act X of 1€ 
immovable things standing on land 
purposes are included in the definiti 
value of such things should always b 
estimate of the market value of t 
‘compensation under Section 42 of 
the lump sum: When a case is refe: 

- adjudication, the Collector should, i 
to adopt the form of valuation abov: 


No. 12. 


THE areas in columns 2 to 6 of 
41B., should be given in acres as w 


VOL. IX] . REVENUE CIRCULARS. 
i e oi A. Money, Esq., C.B. 


No. 13. 


A QUESTION having been submitted as to the time when the 
labels used to denote the Court fees on such documents as 
copies, certificates, &e., which are, in the first instance, issued 
by a Court or Collectorate office, should be cancelled,—i. e.s 


whether they should be cancelled by the Courts at the time of . 


issuing the documents, or at the time of filing the’same,—it has 
been ruled by the Government of India, in the Financial 
Department, that the Courts and officers are to cause the 
labels affixed to documents issued by them, and liable to a 
fee under the Act, to be cancelled at the time that they are 
affixed. 

The foregoing ruling is published for the information and 
guidance of Divisional and District Officers, who are requested 
to see that the orders of Government are invariably carried 
out. 


No. 14. 


Wit advertence to Circular Order No. 12 of August last, 
District Officers are informed that Government has sanctioned, 
as*a temporary measure, the payment of discount of one anna 
per rupee to stamp-vendors for the sale of the paper now to be 
used for the Court Fees Adhesive Stamps. In letting vendors 
of Stamp paper know this, it should also be explained to them 
that when the new rules for the sale of Court Fees Labels 
through salaried vendors come into force, all unsold paper then 
in their hands will be taken back at the price paid for it to 
the Collector. ; 


te 


r 
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- : Page 
ABETMENT eee ove aE ane ave we 836 
See JURISDICTION. . 
e ma OF FALSE CHARGE ... te wee App. 16 
See Penau Cops, ss. 108, 109, anp 211, 
ACORETION—ZHvidence—Civil Procedure Code (Act VIII of 
1859), s. 7.] The question whether land is formed by gradual 
accretion depends on evidence: but .it would be an error in 
law to consider it as conclusive of that fact that the surface of the 
land had all been changed, and the marks all obliterated, so that 
no old houses, or trees, or mounds, or vestiges of boundary could 
be found, and that all the surface of the land was fresh land which 
had been brought down by the river. 
Lopez v, Maddan Thakur commented on. 
Suing for new accretions after a former suit is not a splitting of 
. action within the meaning of s. 7 of the Civil Procedure Code. 
Padanwan Sinen v. Mamaraszan Mounsssue Buxusy Sinan 
BAHADOOR, , 
Manarasan Muuessuz Buxusn Sinca Bawapoor v, MEGH- 
BURN SINGH vi ie axe ae os 150 
ACKNOWLEDGMENT us s oy ww App 4 
f See LIMITATION. Em 
ACT—1844—V aet e a si Ji i m 441 
See Promissory Notes, 
e-u 1848-—-X XI... ae ves was oes =. 441 
See Promissory Norz. 
mamm 1850-—IX, ss. 26 and 41—3rd Rule of Practice of Caleutia 
Small Cause Court—Time for Service of Summons.] Under 
s. 26 of Act IX of 1850, the time for service of summons 
oma defendant sued in the Small Cause Court must in all cases 
be fixed by the Rules for regulating the practice of the Court; 
consequently the Court has no power, under the 8rd Rule of 
Practice, to order service of summons on a defendant at any ' 
time before trial. The last six words of that rule are ultra vires, 
. BHAIRABDAN Ramouanp v. BASSANTLAL BHAGAT s. s 286 
oaznuanesnaud 1857- XL one paee i owe ane ove one 36 
See JURISDICTION, 
1859—VIII, s. 5 me wiih a, ‘cave i m 171 
See Nurr ror LAND. 
AET men aaa (8 7 eee on tee aoe we 150 


See ACCRETION, ’ 
Aa n EAE, E A 15 s.. , one ov ane one 16 
See DECLARATORY DECREE. 


„8S. 111 aes ase oo ow App. 16 
See Civin PROCEDURE, 


Emaar eere aa nee 





AUN Butta SUN DILA. 


Page 

170—Judgment against Party for Nonealtend- 
» Written Statement not Proof.) The discretion 
under s, 170 of Act VIII of 1859, of passing 
ı party for non-compliance with the Court's order 
evidence or produce documents in a suit, is not 
there the party summoning him cannot prove his 
1 by the evidence of such other party, or where 
2d is solely and exclusively within the know- 
e party. 

1 by a defendant in his written statement, with- 

port of it, that a certain person is his inveterate 
1ent to discredit that person’s testimony. 

A v, DWARKANATH SIRKAR te a 216 
204 i on eee we App. 17, 
TY. í 

228 we ee on w= «App. 26 
TY OF A Nazir, Surr AGAINST, FOR DAMAGES. 

240 Dss on oes a ae 180 

| Procepuze Cope. 

‘46, Right of Suit under—Declaratory Decree— 
Limitation. 

Kunsu Suaw ... wi n App. 28 
342 i id ny a a M 
u Law. 

77 ote ove wee i ae 187 


IW. 


vor RENT or LANDS ON WHICH ARE ARHATS, 
AND Bazars. 


3 X a y oie s 126 
NCEMENT oF Rent. 
8, Ch 4 we ote r is 101 


FOR ENHANCEMENT OP RENT OF LAND COVERED 
UILDINGS. 


. eon wee ote ore” oon 348 
‘ATION. 


ove e e „= App 43 
‘ATION. : 
8, 25, 26, and 82—Carrying or possessing Arms 
~Lssue of Summons or Warrant without speci- 


oF THE Peririon or Basoo RAMESHAR PRASAD 
NGH ae, ar u tee App. 34 


b Covx. 


NAL Procnoven Conn, 


4 oon aon one ose aoe 86 
DICTION. 


%.)—Sale for Arrears of Rent—Fraud-— Rights 
n Auction-sale held under Act VIII of 1865 
rlusion with the former Proprietor—Landlord 
oprietor of a talook, which was about to be 


GENERAL INDEX. 


sold for arrears of rent, entered into an arrangement with the 
plaintiff, whereby, in consideration of a share in the purchase, he 
agreed to use his influence to urge on the sale, and to secure the 
pene to the plaintiff, Under this arrangement the plaintiff 
ecame the purchaser of the talook, and the former proprietor ob~ 
tained a share in purchase. A suit by the plaintiff to oust the 
under-tenants was dismissed ; the plaintiff took only as a purchaser 
at an ordinary execution-sale, ad did not obtain the benefit of 
8. 16 of Act VITI of 1865 (B. 0.) 
Srinata Guose v. Hanonara Durr CHOWDHRY ... oes 


ACT—1865—XX, ss. 11 and 18—Meaning of the word “ Practise” 
~~Mookhtar.] The writing a petition fora party who presents 
it in Court is not acting as a Mookhtar within the meaning of s, 11, 
Act XX*of. 1865; and the writer is not liable to punishment 
under s. 13 for practising as a Mookhtar without a certificate. 


dn re Kari CHARAN CHUND, PETITIQNER ... ea App. 

—-— 1866—V 7 aR in is AY ae 
See Promissory Nore, 

triacs XX ane one ees nae wee 





_See REGISTRATION oF Deens. 


1869—VII (B. C:)—Lands occupied with Buildings, Suit for 
Enhancement-of Rent of—Jurisdiction of Civil Court.] A plaintiff 
brought a suit for enhancement of rent of lands occupied with 
buildings, under Act VIII of 1869 (B. C.) 

Held, per E. Jackson, J., that, though Act VII of 1869 (B. C.) 
does not apply to lands used for building purposes, the Civil Court 
has jurisdiction to determine suits concerning the rent of such 
lands, and therefore had jurisdiction to entertain the present suit. 

Held, per Mirrer, J., that the word “land” in Act VIII of 1869 
(B. C.) is used in its ordinary sense, quite irrespective of the pur- 
poses for which it is applied, and that a suit for enhancement of 





aoa? i 


the rent of land on which a house is built, will lie under Act VIII | 


of 1869 (B. C.) 
Brasayats Kuypv Cnownury v. LOWTHER one tae 


eee re et ee a see me TR: ver App. 


See LIMITATION. 
nt pa eee one one ace os eee 
See KUIT FOR RENT ar enwancep Rares or LAND SITU- 
ATED IN A Town. 








ammmon > 8. 14 “ee aoe eee eee 
See ENHANCEMENT OF RENT. 

Oaren aronet 1870—-VIL eee oon wae ove . woe wae 
See Courr Fre? Act. 

ane 187 1——VI, 8. 22 dae së i aes 
See BENGAL Orvin Courts’ Acr. 

women 1872—I,'8, 32, cl. 2 ons ow ane a. App- 


See EVIDENCE Act. 


ACTUAL POSSESSION—Criminal Procedure Code (Act XXV of 


1861), ss. 282 and 318— Breach of the Peace regarding Possession 
of Land.] The possession of a master by his servant—of a landlord 
by his immediate tenant, the person who pays rent to him—of the 
person who has the property in the land by the usufructuary, come 
within the meaning of the words “actual possession” in s. 318 of 
the Code of Criminal Procedure. Their meaning is not limited 


i 


Pago 


18 
441 


121 


* a ce et Mac aa naar Bish 
older. à 

i to make a proceeding under s. 318 proper 
e Magistrate should be satisfied that a dispute 
zcord the grounds of his being so satisfied. 


hich defines upon what grounds he shall be ` 


a to being satisfied by evidence given before 


satisfied that the circumstances of a case Tes 
ce an order under s. 282, notwithstanding that 
zances under s. 282. 

oF THE Petition or J. D. SUTHERLAND Drs 


NG ave vee eee on8 App. 
*ROCEDURE. 

oon oon ooo eee bee 
iTENDENCE, Power or, sy Hran Court. 
sETTERS OF... nes oes eee 
TgEs’ Acr. 


FTER ADJOURNMENT  ... App. 
L or Burr rRos Morussiz Court. 


one eee ee aoe ee 


"ION, 
O APPEAL .,., oon 


IDU WIDOW... Ae 
Winow. 


ot to appeal—Counsel—Costs—Sum given 
] Where the Counsel for the appellant had 
‘of the case on appeal before the High Court, 
t would restrict its judgment to a finding on 
, his client would not appeal to England : 
went was binding, and that the appeal could 


preferred contrary to an agreement not to 
? stay the proceedings should be made before 
w hearing. 

ren to each respondent nomine expensarum in 


ut v, Mawarant Innerst Korr anp Ran 


Orv: Courts’ Acr, s. 22. Spora an 
SECURITY FOR ave vee toe 
AW. 


IR IN EXECUTION OF DECREE, 
UNT EXCEEDS RS. 5,000, BUT THE 
‘WAS LESS THAN RS. 5,000. 

ne Banapur v. Mapuumarr Dera, alias 
UABLE ON 

aTa Koer v. Banoo Ram Nawaran Sine... 
COUNCIL—Subject-maiter in Suit under 
cision to govern other Suits—Practice--Leave ; 


229 


15 
354 
30 


“10 


348 


460 


76 


460 


190, 


ll 


t 


197 


274 


AS 
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to appeal. j> Leave to appeal to the Privy Council granted where 
the appeal, though valued at Jess than Rs. 10,000, involved in- 
directly questions respecting property of the value of Rs, 10,000, 
inasmuch as the judgment of the High Court would govern the 
decision in other suits which the plaintiff intended to bring on 
precisely the same grounds, and in ‘respect of which precisely the 
same siucaton would arise as had arisen in the suit sought to be 
appealed. .. è : 
i Ananpa Cuanpra Boss v, L. P. D, Brovenron ... e 
APPEALABLE VALUL, SUBJECT-MATTER IN SUIT UNDER 
See APPEAL To Privy Counorr. 
APPEALS IN CRIMINAL CASES eee is tes 
See Junar or Hicu Count, POWER or a stent. 
ARMS,- CARRYING -OR POSSESSING, WITHOUT A LI- 


CENSE ... ose ane oes «9s vo App, 
ae See Act XXXI or- 1860, 83. 25, 26, & 82. 
ARREARS OF RENT, SALE FOR _... ate one tes 
See Act VIII or 1865 (B. 0.) i f 
— OF PATNI ESTATE EOR se 





See PATNI ESTATE. 


ARREST, WARRANT OF, UNDER REGULATION IN OF 1818... 
See JURISDICTION. K 


ATTACHMENT oe oun ee PA ass ose 
See Crvi Procepure Copy, s. 240, 


ATTORNEY—Application by Attorney for Withdrawal or Dismissal 
of Suit for Judicial Separation and for Payment of his taxed 
Costs by Respondent. 

P. v. P. eee one ote vee ow = App. 

BENAMI— Evidence—Suspicion.}] In determining the right to pro- 
perty seized in execution, the Court must not declare a person 
claiming as purchaser to be a bendmiddr for the debtor upon suspi- 
cion merely, but its decision must rest upon legal grounds establish- 
ed by legal testimony. 

anz Bax Cuoowpury v. Faxiruppin Manomep AHASAN 
CHOWDHRY « re eee we one wee 


BENGAL CIVIL COURTS’ ACT (VI OF 1871), 8. 22—~—Appeal— 
Subject-matter in Dispuie—Jurisdiction of the High Court.) The 


appeal from the decree or order of a Subordinate Judge or Munsif, | 


where the amount or value of the subject-matter in dispute in a 
_ suit exceeds Rs, 5,000, lies to the High Court, although the amount 
or value of the’ subject-matter in disptite in appeal is less than 

Bs. 5,000. i 
In THE MATTER OF THE APPEAL or Durr CHUND se r 


BOND—Evidence-—Non-registration] In an action on a bond and 
mortgage, which was not registered, and the facium of which was 
denied, the Principal Sudder Ameen decided in favor of the plaint- 
iffs; but such judgment being reyersed by the High Court, the 
Judicial Committee considering that too much weight had been 
given to the fact of non-registration, reversed that finding, and, 
after a careful analysis of the evidence, found the bond to be 


genuine. i 
GANGAPRASAD v. Mawi Lar Anbo Mvssamar Laxu ose 
———, NOVATION OF a sa si tue dee 


See Novation or Bonn. 


Page 


456 


190, 


426 
364 


BOUGHT AND SOLD NOTES, VARIANCE BETWEEN Pe 
_ See CONTRACT or BALE. 

BREACH OF THE PEACE REGARDING POSSESSION OF 

LAND ... eek ak ie sia vii os 
See ACTUAL POSSESSION, 


CATTLE, ORDER BY MAGISTRATE PROHIBITING THE 


STRAYING OF ... iy ais ssi 1» App. 
See CRIMINAL Procepure Cong, s. 62. ; 
CAUSE OF ACTION rei App. 
See Acr VII oF 1859, 8. 246, Ricar. OF UIT UNDER, 
CHAMPERTY oo ase ais ‘as 


See Hindu Wivow, ALTENATION BY. . 
CIVIL COURT, JURISDICTION OF ... oe tee oon 
See Acr VHI or 1869 (B. C.) 
——— COURTS ACT, BENGAL, 1871, 8,22... te oo 
See Bencar Civin Courts’ Act. 
PROCEDURE—Act VII of 1889, s, 111~—Non-appearance of 
Defendant— Adjourned Hearing— Costs. 
T. G. Newron v. KURNEEDRONE w», App. 





INN NT are CODE eee ane ene wee eee 


See Acrt VIII or 1859. 


-—— (Act VIII of 1859), s. 240-——Execu- 
tion— A ttachment—Sale—Incumbrance pending Attachment—Right 
of Purchaser at Sale at instance of second aitaching Creditor.] 
The purchaser of the right, title, and interest of a judgment-debt- 
or in certain immoveable | property at an auction-sale, which took 
place at the instance of a second attaching creditor, was held to 
take the property subject to an ineumbrance created by the judg- 
ment-debtor pending the first, but prior to the second, attachment, 
although the first attaching creditor was first paid out of the pro- 
ceeds of the sale. 

Whether the sale ought not to have been under the first attach~ 
oo as against which the incumbrance would have been void—~ 

ere, 


Guru Prasan Sanu v, Mussamar Binna Bist vee ae 


COMPROMISE BY PARTIES OUT OF COURT, AND WITH- 
OUT INTERVENTION OR KNOWLEDGE OF THEIR 
“ATTORNEYS — Costs, Taxation, and Payment of. 

Iswar Caanpra Dorr v, Iswar Coanpra‘Guose .. App. 

COMPUTATON OF THE PERIOD OF LIMITATION .. App. 

See LIMITATION. 





_ 





CONSIDERATION .., are ses i i 
See PROMISSORY Nore. 
CONSTRUCTION OF HINDU WILL, RULES FOR... eae 


See Hixvv Wire. 
CONTRACT, ILLEGAL. 

Protima Aurat v. DUKHIA SIRKAR ah Th App. 
——-—--—, RESCISSION OF om ie es xe 
See Save or Lann by RECEIVER. 

OF SALE— Variance between bought and sold Notes— 


Admissibility of Parot Evidence.) The defendant, a Hindu, 
entered into a contract of sale with the plaintiff through the 








121 


190 


“15 


180 


19 
41 


441 
377 


38 
128 
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` 


medium of a broker. The broker made no entry of the contract 
in his book, and there was a material variance in the bought and 
sold notes delivered by him. ‘The notes were accepted and retained 
by the plaintiff and defendant respectively. an action for 
non-delivery under the contract, held that the contract was made 
before the notes were written; the notes were sent by the broker 
to his principals merely by way of information; and the Statute of 
Frauds not applying, the plaintiff was at liberty to give parol 
evidence of the terma of the contract. 

H. Cranron v., D, N. Saaw m ve u 


CONVICTION FOR BREACH OF ORDER BY MAGISTRATE 
PROHIBITING THE STRAYING OF CATTLE ... App. 
' See Criminal Procepure Cops, s, 62. . 


COSTS sae tae tee on ote iii Fils 
See APPEAL, 


s. se. vee aun s. ate 


See Crvin PROCEDURE. 


aeons 
7 ons ee aes 


See ALIENATION BY Hinpv Wivow. 


nave LOR TRANSLATION AND PRINTING te App. 
© See Decree or Privy Counci. 


n OF APPEAL, SECURITY FOR ve yil aa 
See Hindu Law. - 


~~, Payment of Plaintiff's, by Stranger to suit.] The Court will 

not order a person not on the record to pay the costs decreed 

against the defendant, when the latter is areal and not a sham 

defendant and himself did the wrongful act on which the suit was 

based, and has an interest in the subject-matter of the suit; and 

when the plaintiff knew before the trial the circumstances under 

which he afterwards sought to make such third person responsible 

for the costs, and might have added him as a defendant on the 
record. 

S. M. PRANKUMARI DASI v. ABINASH CHANDRA Mooxersen .., 


, TAXATION AND PAYMENT OF... w «=> App. 
See Compromise BY PARTIES our oF Court, AND WITHOUT 
INTERVENTION on KNOWLEDGE OF THEIR ATTORNEYS, 


wm, TAXED APPLICATION BY ATTORNEY FOR PAY- 
MENT BY RESPONDENT OF a ass on App. 
See ATTORNEY. 


COUNSEL oun eae ote ave eee nee Ty) 


See APPEAL. 


COURT FEES’ ACT (VIZ of 1870), Sched. J, cl. 11—Letters of Ad- 
ministration, Fee payable for— Debts due by Deceased — Letters 
limited to collect Rents.] The fee payable for letters of administra- 
tion, under’ Act VII of 1870, Sched. I, cl. 11, is to be calculated 
on the amount or value of the property in respect of which the 
letters are sought, without deducting therefrom the debts due by 
the deceased. S 

Where letters are granted limited for the purpose of collecting 
the rent of a house, the duty is to be assessed on the value of the 
house. 

In THs Goops or Ran Cranpra Das, DECEASED seu ae 


COURT OF SESSION, POWERS OF ... oe 
See Criminat Procupuns Cops, sa, 260 & 436, 
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Page 


245 


36 


78 
22 


Ik 


‘210 


460 - 


80 


‘ne 839, 337 


. CRIMINAL PROCEDURE CODE, s. 28 + ei zi ts 
See JURISDICTION. 


ain: (Alt XXV Of 1861), s, 62— 


Order by a Magistrate prohibiting the Straying of Cattle—Convic- 
tion for Breach of such Order. 
Quuen v. Mozarar KHALITA s Ta oe App 


wen mr —— mme, 88, 66 & 
273—Reference by District Magistrate to Subordinate Magistrate 
of Complaint without Previous Examination of Complainant] A 
District Magistrate is not bound, on receipt of a complaint, to 
examine the complainant, under s. 66 of Act XXV of 1861, before 
referring the complaint to a Subordinate Magistrate for disposal. 
The examination of the complainant by the Magistrate to-whom 
the case has been referred is sufficient. 









































Tse Queen v. Haru ... oe ae ave ‘as 
j —— te m $8, 184 & 
185 an ave ses ove one eee eee 
See Review or ORDER IN RINIRAL CASE. 

ao = a N A , 88. 224 & 
404 s. s. sii ase tee ase ane 

See KUPERINTENDENCE, Power or, py Hian Court. 
$$ —— — - —--_.-—, 88. 250 & 





435—Re-trial by a Magistrate—Powers of a Court of Session 
—Remand.] Where a Magistrate had discharged an accused under 
s. 250 of the Criminal Procedure Code, and afterwards the Sessions 
Judge having remanded the case for further enquiry re-tried it and 
convicted the accused, the High Court, while holding that, the 
Sessions Judge had no power to make the order of remand, upheld 
the conviction. , 

INS THE MATTER OF THE PETITION oF JiAt Sau... one 


ttn, SS, 282 8 


See ACTUAL POSSESSION. 


ern aenar e re 
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eee oe ae a one nee .. App. 
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404, & 484 oF ji asi ai ne ts 
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: : » & 318— 
Parties to Proceedings under s. 318— Who are to be served 
with Notices under s. 318— Right of a Party in proceedings under 
s. 318 to summon Witnesses—Discretion of the Magistrate. 

In THE MATTER OF THE PETITION OF QABINDA CHANDRA 
Guo o er oe ve rr) we = App. 


, Sum- 

















moning Witnesses. 

In THE MATTER OF THE PETITION OF BHAMASANKAR MAZUM- 
DAR one _ ate wsi ove one we App. 
int ef, ADF 
_. Penal Code (Act XLV of 1860), s. 202.] Where a person had been 

found guilty by a Magistrate of the offence of intentionally omittin 
to give information of an offence which he was bound to give, an 
on appeal the Judge found that there had been no evidence’given 
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of the omission, held, per Kemr, J. (Grover, J., contra), the Judge 
edald not remand the case for additional enquiry under s. 422 ‘of 
che Criminal Procedure Code. 

‘Is THE MATTER or THE Perrrion or Upar Casanp Mouxuo- 
PADHYA su eee ene ves ae oe =~ App. 


CRIMINAL PROCEDURE CODE, (Act XXV of 1861), s. 435— 
Powers of a Court of Session—Remand—Meaning g of words “ with- 
out enquiry.” ) Where an accused person has been discharged by a 
Magistrate under s. 250 of the Criminal Procedure Code, after en- 
quiry into the case, the Court of Session cannot, under s. 435, re- 
mand the case for further enquiry. 


ÌN THE MATTER OF THE Petition or H, P. Casprrsz one 
emt TRESPASS aie ar one «= App. 
See Pena Copp, s. 441, _ 
CUSTOM _... a eas iis see: 27° Sees App, 
See Hundi. i 
DEBTS DUB BY DECEASED PERSON a a 


See Court FEES Act. 


DECISION TO GOVERN OTHER SUITS ae 
See APPEAL ro Privy Councin. 


DECLARATORY DECREE—Act VIII of 1889, s. 15—Ghatwal. 
Rant ANAND Kumari v. THE GOVERNMENT via ii 

“= App. 

See ACT VII or oF 1859, 8. 246, Rent or SUIT UNDER. 














See Hindu Law. 


DECREE, FORM OF... we toe ae et 
See Surr ror LAND. ; 
OF THE PRIVY COUNCIL —Costs for Translation and 
Printing —Interest.] When on appeal to the Privy Council it was 
ordered that the decree of the High Court be reversed with £276 
12s. 2d. costs, and that the decree of the Zilla Court be affirmed 
with costs in the Courts below, in execution of the decree it was 
held that the decree-holder was entitled to the costs of translation 
and printing incurred by him for transmission of the record to the 
Privy Council, and that he was entitled to interest upon those costa, 
but not to interest upon the said £276-12-2, 
Mapan Tuaxur v, Fenix Lorez .. ead oe App. 


DEEDS OF GIFT... dee ss vee ali iss 
See Hindov Wit. 


eee aot sine eae eae aap one 





DEFENDANT, NON-APPEARANCE OF te a. App. 
See CIVIL PROCEDURE, ; 
DISHONOR s . e.. aoe one s.s oan App. 
See Honpt. 
DISMISSAL OF SUIT FOR JUDICIAL SEPARATION ON 
APPLICATION OF ATTORNEY... oa ve =’ App, 


See ATTORNEY. 


DIVORCE ——-ZJnability to serve Deer vee nisi on Merpenaini 
Wannen v. WARDEN .., ons oe App. 


“ DOMESTIC SERVANT” Si wi e = App. 
_ See WILL, CONSTRUCTION oF. 
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Page 
DRAWER, AGENT OF ACCEPTOR ... ns œ App 1 
See Hunni. 
ENGLISH CALENDAR m Şa a ow. App 4l 
See LIMITATION. y 
ENHANCEMENT OF RENT —Act X of 1859, s. 13—Act VIII of 
1869 (B. C.), s. 14—Service of Notice—Suit by Lessee for En- 
hancementof Rent under a Notice served by the Lessor,] ` Where 
a zemindar served a notice of enhancement of rent on the ryots of 
a mauza, and afterwards granted a lease of the mauza to the plaint- 
iff, held, the plaintiff was entitled to sue for enhancement upon the 
notice already served. 
Doorga Roy v. Shyam Jha commented on, 
Kuasxr Rox v, FARZAND ALI KHAN. 
—— ay iii K ve 97, 101, 121 
See Surr ror Ront AT Enwancep Rares or LAND SITU- 
ATED IN A Town. See BUIT FOR ENHANCEMENT or 
Rent or Lano coverep wira Buirpixes. See 
Acr VII or 1869 (B.C.) 
ENQUIRY BY MAGISTRATE bes one . 354 
See SuPERINTENDENCE, Power or, sy Hre Court. 
ESTATES FOR LIFE “i 377 
See Hixpu Wit. . 
= TAIL... m i ji a 377 
See Hisopo Win. i 
ESTOPPEL ... one one one sey ca on 253 


See MAROMEDAN Law. 


EVIDENCE... a aoa sii 150, 364, 426, 456 
See Accretion. ‘See Novarion or Bonp. See Bonn. 
See BENAMI. 
———--—, DEFECT AND WEIGHT OF... is ane 


See JURISDICTION. 
——_~——-— GIVEN IN SUPPORT OF A FALSE CHARGE App. 
See Penar Cons, ss, 108,109, ann #11. 
ACT (Tof 1872), ¢..82, cl. 2—Letter of Advice. 
Tue QUEEN v. TARINICHARAN Dex sai ve = ADD. 
EXECUTION aes sca ie sa 
See Crvin Procenurs Cope, s. 240. 
ameme sea kai eas es ow A 
See Surgery. 
EXTRAVAGANCE AND PROFLIGACY, UNFOUNDE 
CHARGES OF .., ais Sv is 
See Hixpvu Winow, ALIENATION By, 
FALSE CHARGE, ABETMENT OF ,,, te ws App. 
See Pesar Cope, ss. 108, 109, anp 211. 
arnt ne, GIVING EVIDENCE IN SUPPORT OF App. 
See Panar Copx, ss, 108, 109, 211. : 
FEMALES, EXCLUSION OF, FROM SUCCESSION 
See Hinpv Law. 
FINE, DAILY, ILLEGAL ,,, ie os ve App. 
. See Munioar Byn-Laws, INFRINGEMENT OF. 
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f Page 
FORFEITED PROPERTY ... hee aE ae m 342 
i See Review or ORDEW IN ORIMINAL Case. 
FRAUD .. a, in He ase vie 220, 842 
* + See Act VIT or 1866 (B.C.) See Review or Onper IN 
g CRIMINAL Case. 5 
GHATWAL... aes aus feos ae oon we I6 
: See DECLARATORY Decren. : ` 3 
GIFT, DEEDS 'OF' ... si 3 a Re m B77 
Š See Hinou Wi. r 
GIVING TIME aT) vis eae noe oe . 261 
See PRINCIPAL AND SURETY. Š - 
HIGH COURT, JURISDICTION OF ... bee wai wwe 190 
X See Bexaar Crvie Counta’ Acr. : : 
—_—_——-——, POWER OF SUPERINTENDENCE BY ww. 354 


See Sursaintenpoyce, Power or, ny Hien Court, 


HINDU LA W-~Jnheritance—Lunatic—Incurability.] In order to ex- 
clude a person from inheritance under the Hindu law on the 
ground of insanity, it is sufficient to show that when the succession 
opened he was mad, and not in a condition to perform the funeral 
+ oblations. Proof that his insanity was incurable is not necessary. 
` DWARKANATH Bysax v. MAmENDRANATH Bysam se eee 198 


— Maintenance of Widow—Decluratory Decree—Rais- 
ing Issues not raised by Pleadings—Relief— Security for Costs of 
Appeal—Act VIIE of 1859, s. 342.] Ina suit by a Hindu widow 
for a declaration of her right to maintenance out of her husband’s 
estate which had been mortgaged to the defendant by the heir, the 
plaint prayed “that the rights of the plaintiff over the estate of 
her husband by way of maintenance, and for the expenses attend- 
ant on the marriage of her daughters, might be ascertained and 
declared; that if might be declared that the defendant took the 
mortgage subject to the plaintiff's right to maintenance and right to- 
such expenses as aforesaid; that for such purpose all proper 
accounts might be taken; for an injunction; and for.such further- 
or other relief as might be necessary.” No specific sum was asked’ 
for maintenance, nor was it stated on what portion of the estate the 
maintenance was sought to be charged, nor that the defendant took 
with notice of. the plaintiff's assertion of her rights. The lower 
Court held that the suit ought to be dismissed as praying only for 
a declaration of right. No alteration in the form of the suit or in 
the issues in this respect was proposed for the plaintiff, Held, on 
appeal, that the Judge ought not to have dismissed the suit, but to 
have framed issues for the purpose of determining what should be 
allowed for the maintenance of the plaintiff and the expenses of 
the marriages, if the plaintiff should be found entitled to them. 
Where a plaintiff mistakes the relief to which he is entitled: in his 
special prayer, the Court may afford him the relief to which he has 
a right under the prayer for general relief, provided it is such relief 
as is agreeable to the case made by the plaint. 

S. M. Nisrarmi Dasi v. Maxwannar Dorr aT we OL 
rn Mitakshara—Succession—Females, Exclusion of— 
Impartible Joint Ancestral Property— Variance between Judge's 
Notes and Depositions in Vernacular—Point arguable on appeal.) 
A female cannot inherit an impartible ancestral estate belonging to 
ajoint Hindu family governed by the Mitakshara, where there are 
any male members of the family who are qualified to succeed as 


et meea: 
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heirs.. This is a rule of law, and not dependent on custom, A 
custom modifyiug the law must be a custom to admit females, not a 


” custom to exclude them. 


Manaranı Hrranate Korg v. Bagoo Ram Narayan Sine ... 


HINDU WIDOW, ALIENATION BY—Champerty— Unfounded 


Charges of Extravagance and Proftigacy—Costs:] K D, a 
Hindu widow, having applied to Æ © to aid her in leaving the 
family dwelling-house of. Fer late husband, Œ C C, where, she 
alleged, she was improperly treated and placed under restraint by 
the plaintiff, her husband’s sole surviving brother, H S at his 
own cost, enabled her to do so. She then applied to H S to 
advance funds for the payment of certain debts incurred by her 
in consequerfte of the plaintiff’s refusal to pay her any portion of 
the family estate, to allow her a monthly sum for maintenance, 
and to manage and conduct for hera suit, which she proposed 
to institute to establish her right to a portion of the joint estate, 
and H S consented to do so upon certain terms, which were em- 
bodied in a deed by which K D assigned to H S all her right, 
share, and interest, as widow of G C C, in the joint estate, and 
in the accumulations thereof, and in the separate estate of G C C, 
and all benefit to be derived from the intended suit; on trust, first, 
to re-pay all the costs of the suit; secondly, to retain, by way of 


remuneration for managing’ the suit, one-half of what might be ~ 


recovered therein; and, thirdly, to hold the residue as security for 
re-payment, with interest at 12 per cent. of the sums advanced by 
HS; the surplus after satisfying all such sums to be paid to K D. 
Then K D, with the aid and under the management of H S, 
brought a suit against the plaintiff and other members of the joint 
family of G C C, for a declaration of her rights under the will of 
‘his father R C, and for the administration of G C Cs share of 
the joint estate. The result of this suit was that K D (was 
among other things) declared entitled as a Hindu widow to 
Rs. 1,01,802-14-10, in respect of the accumulations of the joint 
property, between the dates of R C’s and G C C’s deaths. . The 
plaintiff paid the Rs. 1,01,302-14-10 into Court under an order 
made in the suit. K D subsequently obtained an order under 
which she took this sum out of Court, notwithstanding that the 
laintiff applied for an injunction to restrain her taking it out. 
pon her obtaining that order, the plaintiff, as immediate rever- 
sionary heir of G C C, instituted the present suit against K D 
and H S, to restrain K D from taking the Rs. 1,01,802-14-10 
out of Court, and to compel her to bring back any portion thereof 
which she might have already received; and for a declaration that 
the assignment to H S created no valid charge thereon. Held 
(following the decision in the case of Grose v. Amirtamayi Dasi) 
that the assignment to Æ S was not binding on the reversionary 
heirs of G C C, except as regards the charge on one moiety for 
expenses incurred and advances made by A S, whether by~ way 
of maintenance or otherwise, with interest thereon at 12 per cent. 
Brswanata Caunper v, S, M. Kaanramant DASI sa eve 


ne —— ++ WILL— Deeds of Gift-— Construction, Rules for— Maintenance 


of Son— Trusis—Life-estates—Estates tail] In construing trans- 
fers by gift among Hindus, a-benignant construction is to be used, 
and the donor’s intention carried out, if ascertainable, to the 


extent and in the-form which the law allows. Thus, if an estate - 


be given by a Hindu to A ‘without words of inheritance, it will, 
in the absence of a conflicting context, give an estate inheritable 


as the law directs; if to it be added an imperfect description of it - 
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as a gift of inheritance not excluding the inheritance imposed by 
Jaw, an estate of inheritance would pass: if a gift be in terms of 
an estate inheritable according to law, with superadded words re- 
stricting the power of transfer which the law annexes to that estate, 
the restriction is to be rejected; if a gift be to A and his heirs to 
be selected from a line other than that specified by law, and ex- 
pressly -excluding the legal course of inheritance, the gift is only 
good so far as consistent with the law—.A would take a life-estate, 
and the other limitations would fail. All estates of inheritance 
created by gift or will, so far as they are inconsistent with the 
general law of inheritance, are void as such, and by Hindu law no 

erson can succeed as heir to estates described in térms which in 


English law would designate estates tail. ‘ 


In order to make a gift under a will good by Hindu law, the , 


donee, except in the case of an adopted child, ora child en ventre 
sa mère, must be a person in existence capable of taking at the 
time when the gift takes effect. A child adopted after a man's 
death, in pursuance of a power given by him, is in contemplation 
of law begotten by that man. 


The law of wills among Hindus is analogous to the law of gifts : 


‘and even if wills are not universally to be regarded in all respects as 


gifts to take effect upon death, they are generally so to be regarded 
as to the property which they can transfer, and the persons to 
whom it can be transferred. A person capable of taking under a 
will must be such a person as could take a gift inier vives, and, 
therefore, must, either-in fact or in contemplation of law, be in 
existence at the death of the testator. Sreemutty Soorjeemoney 
Dossee v. ‘Denobondoo Mullick distinguished. 


Trusts are not unknown to Hindu law; they can be created for 
carrying out such intentions as the law recognizes, 


There is no reason why 2 Hindu should not, by will, create an 
estate for life. a ; 

Where the testator left his property to A for life with remain- 
ders, showing that A should have no more than a life-estate,. but 
that testator wished to tie up the estate by provisions in tail, held, 
that A could not be declared entitled to more than a life-estate. 


Where a testator directed his property to go in certain fray on 
the “failure or determination” of estates created by him, it was 
held”that such words contemplated the fact of those estates being 
legal and valid; and that as they were illegal and invalid, no effect 
could be given to the directions as to the further devolution of the 
property. a 

The will directed that, as to the personalty, the trustees were, 
after all annuities and legacies had fallen inland been satisfied, to 
stand possessed of, and interested in, the corpus, in trust absolutely. 
for the person or persons entitled under the limitations in the will 
to the Fenefictal or absolute enjoyment of the real property. The 
High Court gave the tenant for life.the surplus of the interest 
remaining in the hands of the trustees after payment of the legacies 
and annuities, but excluded him from any right to the subsequently 
accruing interest: Aeld, that he was entitled to the interest of the 
personalty after such falling-in and satisfaction. 

Where a son had received as a gift from his father property 
producing at the time Rs. 7,000 a year, their Lordships, without 
deciding whether a son could be deprived of maintenance, consi- 
dered that he had received an adequate maintenance. 


INTENTION vee A 
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All the existing parties interested in a will being before the 
Court, a decree can be made as to the rights of sll parties. Lady 
Langdale v. Briggs distinguished. 

‘datinpkA Moman Tacore v. Gawenpra Monan Tagors. 
Ganenpza Monan Tacore`v. JATINDRA Monan Tacorn s 


HUNDI—Custom--Drawer, Agent of Acceptor——Dishonor.} The 


drawers of a hundi in favor of the plaintiff at Dacca (where all the 
parties to the hundi lived) were held not liable on proof that they 
were the gomastas of the acceptor, that they had no interest in the 
hundi, and that, according to”custom in Dacca where the hundi 
was drawn and accepted, agents under such circumstances are not 
liable, although the agency does not, appear on the hundi. They 
were also held discharged from liability, notice of dishonor not 
having been served on them till ten months after the due date of 
the hundi, g 

-1  Harı Moman Bysax v. Keisuna Mosan Bysax ... App. 


HUNDIS, PROPERTY IN—Hundis sent to Agent for Realization.) 


S R, the plaintiffs’ agents in Calcutta, accepted hundis for 
Rs. 12,000 drawn upon them by a branch house of the plaintiffs’ 
firm, and the plaintiffs at different times sent to S R hundis 
amounting in value to Rs. 11,400, with instructions to realize them, 
and to apply the proceeds towards payment of the Rs. 12,000, § 
R had paid Rs. 7,000 of this amount, and they had realized 
Rs. 6,400 out of the Rs. 11,400, when they stopped payment. At 
that time two unmatured hundis, for Rs. 2,500 each, remained in 
their hands, and these they endorsed over to the defendant after 
maturity in trust for their creditors, In an action by the. plaintif 
against the defendant to recover the two hundis, at 
Held, that the hundis, having been sent to S R for the special 
purpose of enabling them to meet their acceptances for Rs, 12,000, 
remained the property of the plaintiffs subject to a lien of S R 
for Rs, 600. 
Hazart Mure Namarta v. Sopace Mort Dunpwa.,. aes 


-———- SENT TO AGENT FOR REALIZATION x oes 


See Hunvis, PROPERTY m. 


ILLEGAL CONTRACT—Money paid under an illegal Contract. 
PROTIMA AURAT v. DUKHIA SIRKAR aes .- App. 


IMPARTIBLE JOINT ANCESTRAL PROPERTY si es 
See Hrou Law. - B. 


INCUMBRANCE PENDING ATTACHMENT ... tes w 


See Crvm Procepure Cops, s. 240, 


INCURABILITY RA w “ae a ei 


See Hinou Law. 


INHERITANCE oe oe ve vc aT 
“ets See Enpe Law. 


INJUNCTION ws ie we set fas Av 


See Rieur or Way. 
k w on we = App. 
See Prenar Cops, s. 441. 


INTEREST ... Sire = Ma Sy we App. 


See Decrees or Privy Covuncin. 


——-———, ACCEPTANCE OF, IN EXCKHSS ... i wi 
See PRINCIPAL AND SURETY, 
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ISSUES NOT RAISED BY PLEADINGS, RAISING vee TLS 
i See Hinnu Law. : i 
JOINDER OF DIFFERENT CAUSES OF ACTION AGAINST 
DIFFERENT PARTIES—-Multifariousness.; Under five differ- 
ent pattas, A granted to B patni leases of five different mehals. 
The rents of the mebals falling into arrears, the mehals were sold 


j ' on two different dates. A purchased two of the mehals, O pur- 
n chased two of the mehals, and D purchased one of the mehals. 
” In a suit brought by B against A, C, and D, to set aside the 
\ sales on the ground of irregularity. 
Held, the suit was bad for multifariousness, and must be dis- 
missed. 2 ~ 


Imerr Nara Jaa v. Ror Duunrar Sina Baqapur.., 241 


JUDGE OF HIGH COURT, POWER OF A SINGLE—Appeals in 
Criminal Cases.] A Judge of the High Court, sitting alone on the 
Appellate Side, has the power to hear and dispose of appeals in 
criminal cases. i f 

QUEEN v. CHANDRA JUGI ee ate tne . 


JUDICIAL SEPARATION, WITHDRAWAL OR DISMISSAL OF 
SUIT FOR, ON APPLICATION OF ATTORNEY App. 
° See ATTORNEY. ` 


! JURISDICTION- Act XI of 1857—Act XVII of 1862, s. 4— Wag- 
ing War. against the Queen—Abetment—Penal Code (Act XLV 
of 1860 ), s. 121— Code of Criminal Procedure (Act XXV of 1861), 
s. 28— Warrant of Arrest under Reg. IIL of 1818-—~Effect and 
Weight of Evidence.) Where the prisoner was charged with hav- 
ing, at Calcutta, abetted the waging of war against the Queen, and 
was tried‘at the Sessions Court of Patna, it was held that the Court 
of Sessions at Patna had jurisdiction to try him, because he was a 

A member of a conspiracy, other members of which had done acts 
within the district of Patna in pursuance of the original concerted. 

lan, and with reference to the common object. The Court of . 
Patna had jurisdiction also, because the prišoner had sent money 
from Ualcutta to Patna by bundis, and, until that money reached 
its destination, the sending continued on the part of the prisoner. 

The Governor-General, in issuing a warrant of commitment under 
Regulation ITI of 1818, does not in any way act judicially or as a 
Court of Justice, nor is he to be considered as having adjudicated 
that the’ person, placed under personal restraint, had been guilty 
of some specific offence. The proceeding is not in the nature of 
a conviction of the person placed under restraint, therefore the 
person so placed under restraint cannot, in.any future proceeding 
taken against him, plead that he has been already tried, convicted, 


6 








and punished. 
e Letters, &c., found in a man’s house after his arrest, are admis- 
% - sible in evidence, if their previous existence has been proved, í 
QUEEN v. AMIR KHAN ,,. its bes ats aw 36 
— — aes ike Saada ees aes 171, 417 
: See Suit ror LAND. See THOROUGHFARE. 
e a OF CIVIL COURT ... ae ww. 121 
: See Acr VIII or 1869 (B. C.) 
— HIGH COURT .... one ... 190 
; See Beneau Crvi Courts’ Act, 8. 22. 
—_—_— = REVENUE COURT m .. 101 








See Kurr ror Ennancement or Rent or LAND COVERED 
WITH Buinpinas. 
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Page 
JURISDICTION OF REVENUE COURT ae ry App. 18, 14 
See Surr ror Renr or Lanp wirn Burnpines. See Suir 
ror Rev or LANDS ON WHICH ARE Arwats, GHATS, 
AND Bazars. z 
TaN BETWEEN HIGH AND LOW WATER MARK, TITLE 
16) ihe ie Gh ase ies ice sia wee 128 
See BALE or LAND py Receiver, 
—— COVERED WITH BUILDINGS, SUIT FOR ENHANCE- 
MENT OF RENT OF uae 101, 121 
See Suir For ENHANCEMENT or RENT. See Acr VII 
or 1869 (B. C.) 
———, SALE OF, BY RECEIVER ... > vie ove .. 128 
See Sate or Lanp py Rucuiver. 


-—— SITUATED IN A TOWN, SUIT FOR PARAR EANN 


OF RENT OF no n. i 97 


See Surr ror Rent av Ewnancen Rates. 
——, SUIT FOR ... one vee ae ves vee 171 
See Surr ror LAND. 
——— WITH BUILDINGS, SUIT FOR RENT OF .. App. 18 
See Surr ror RENT. 
LANDLORD AND TENANT—Lodgings let to a Prostitute] A 
landlord cannot recover the rent of lodgings knowingly ‘let to a 
prostitute who carries on her vocation there. 


GAURINATH MOOKERJEE 2. MapuuMant PESHAKAR. App. 37 
cree crm tes oe sve va 220 
See Acr VIII or 1868 (B. C.) : i 

LANDS ON WHICH ARE ARHATS, OS AND BAZARS, 
SUIT FOR RENT OF ... eee ae we App. 14 
= See Suir ror RENT. : 
LEAVE TO APPEAL ’' vai t on we 423 
See APPEAL To Privy Counc. 
LETTER OF ADVICE oe tes ne we App. 42 


See Evrpunce Act, s. 32, cu. 2. 


LETTERS OF ADMINISTRATION, FEE PAYABLE FOR ... 30 
See Court Frees’ Act. 


-= LIMITED TO COLEECE: 





RENTS .. see die ae 30 
See Cover "Fere Acr. P 
———-— PATENT, 1865, cl. 18 ia vis App. 10 
See REMOVAL OF Suir FROM Morus Court. 
LIFE- ESTATES me ioe w a ie ws 877 


See Hinnu Witt, 


LIMITATION —Acknowledgment-—Act XIV of 1859, s. 4—~Service 

of Summons on Officer. 

L. Harrison v. A. H. Horse su v ee App. 43 

———— Act XIV of 1859-—~Agreement—Money had and re- 

ceived.] A, B, and C being joint creditors of D, A and B receiv- 

ed, in 1856, a payment on account in respect of their share in the 

debt. D having made-default in payment of the balance, separate 

suits were brought against him by 4, B, and C, The Court hav- 

ing held that the payment was à payment to all, 4 and B recover- 

ed more than their share, and C recovered less. A family suit for 
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partition Ponai A, B, and C was, in 1862, compromised, and it i 
was agreed that all claims between the parties, should be con- 
sidered as settled, but it was agreed that if C should, out of an 
appeal brought by him against “D, have any claim against A and D, 
that should be reserved, C's appeal was, in 1863, unsuccessful, 
and in 1864, he brought an action against A and B for his share of 
the money paid in 1856. Held, that he-was entitled to recover 
_the amount which A and B had recovered against D in excess of 
` their claim, and that the suit was not barred by the law of limitation. 

Syap Lutr Arr Kaan v. Mussamar ArzatunissA Beaum ... 348 


LIMITATION—Act VIII -of 1869 (B. C. i aca 4 the 
Period of Limitation—English Calendar. 


Kuaasro Mannar v. PRENLAL aes eas fe a 4l 
mama mareme ers noe App. 28 
. See Acr VII oF 1859, 8, 246, Riewr OF Surr UNDER. 
13 BOD GENGS LET TO A PROSTITUTE , oe > App. 37 
See LANDLORD AND ‘LT ENANT. 
LOTTERY ACT... kks ove et we 441 
See Promissory Nors. 
LUNATIC tae ~ ete ave ane ane eee 198 
à See Hinpu Law. Í : 
MAGISTRATE P ae sei vee dee aye ALT 
See THOROUGHFARE, 
a DISCRETION OF o ves ase App. 39 


See ÜRIMINAŅ Procenurs Cops, s. 318. 


, POWER OF—Recognizance to keep the Peace. 
Tae, “Quam v, Isner PRRSHAD Siram yee .. App. 44 


MAHOMEDAN LAW_Pre-emption—Refusal to purchase when Pro- 

erly offered for Sale--Estoppél.| A Mabomedan offered to sell 

ita share of certain property to a ‘partner, and on the refusal of 

the latter to purchase the same, sold it to a stranger: held, the 
partner could not sue to enforce his right after the sale. 


senate 














Torat Komnar v. Mussamat AUCHHI ou eee oe 253 ; 
MAINTENANCE OF SON asa aaa vie we OTT 
See Hinno Winn. , , 
— WIDOW oes at vee we LE 
See Hinpv Law. 
MIS-DESCRIPTION ... tea savi Si is oe 128 
See NALE or LAND BY RECHIVER. : 
MITAKSHARA eae oii Baek re ty e. 274 


See Hinpo Tiv, 


- MONEY HAD AND RECEIVED `... oa B „348 


, See LIMITATION., 
mmnm PAID UNDER ILLEGAL CONTRACT. , 


Prorima AURAT V. DUKHIA ÑIRKAR, s ww. App, ‘38 
MOOKHTEAR Gi „s App. 18 
See Act XX or 1865, ss, 11 AND 13., 
MORTGAGE one ses io yee s “s Wl 
See Surt vor Lano. * 


MULTIFARIOUSNESS- bee $ vay ie -n~ 24l 
a See, JoOINDER OF Direcrent Cities or ACTION AGAINST . 


Dirrernenr PARTIES, 
n n 


PARTIES 
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MUNICIPAL BYE-LAWS, INFRIN 


` In THe MATTER OF THE Perri 


NON-APPEARANCE OF DEFEN: 
See CIVIL PROCEDURE. 


——ATTENDANOE, JUDGMEN 
See Acr VIII or 1859, £ 


~ REGISTRATION ii 
$ See Bonp. 


NOTICE OF ENHANCEMENT, 8 
~ ` See Exwancement or R 


NOTICES UNDER S. 318 OF CRI 
~ WHO TO'BE SERVED WIT) 
„See Criminau Procepur 


NOVATION OF BOND— Princip. 
became sur g7 undér bond to ¢ 
a Colléctora The Collector ye 
struck a balance which he certii 
such occasion executed a new 
-not cancelled or given up. On | 
-wasg discovered to have embezzled 
that, on such discoveries -being ` 
the old bonds, there having been 1 
Where the Courts below had : 
admissible, the Judicial Committe: 
and being satisfied that there wa: 
sible evidence, sufficient to justify 
missed’ the appeal. 
Lara BANSHIDHAR v, THE Gi 
NUISANOE -~ 
_ See THOROUGHFARE. 


OBSTRUCTION kis ee 
See ‘THOROUGHFARE, 


- OFFICER, SERVICE OF SUMMO. 


> See LIMITATION, 
OWNERSHIP OF SOIL 
> See Riant or WAY., 


PAROL EVIDENCE, ADMISSIBII 
See Conrragr or BALB, 


See Sane or Lann BE R 
œ TO PROCEEDINGS 
` See, CRIMINAL Procepur 


t 
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PATNI ESTATE, SALE OF, FOR 


VIL of 1819, s. 8, cl. 2, Effe 

`% Provisions of Suit lo set aside i 

validity of a sale, held under Reg 

` estate for arrears of rent, that t 

cl. 2, s. 8 of the Regulation shoul 
published as,therein directed., 

Barxanrna Natit Sine v. 

Cuanp BamapuR e 


PENAL CODE, s. 121 
~~ See JURISDICTION. 
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PENAL TODE; 5:174 ove” eae hcl cabs one e. 342 
See Ravet or ORDER IN daian Case. ’ 
—— mi §, 202 F dae seer? App. 31 
See ORIMINAL PROCEDURE Cops, s. 422, 
—— (Act XLV of 1860), ss. 108, 109, and 211— Giving 
Lividence'in Support of a False Charge—Abetment of such Charge. ýl 
A person cannot be convicted of abetment of a false charge, solely 
on the ground of his having given evidence in support of such 
charge. 
Queen v, Ram PANDA |... ees ans ee App. 16 


a ee ee 





» & 441—Criminal Trespass— 
Antention.] An act does not amount to criminal trespass under 
S. 441 of the Penal Code, unless it was committed with an inten- 
tion of committing some offence, or of intimidating, insulting, 

. or annoying some one. Where a party had been exercising a right 
of fishery for a considerable time, alleging a prescriptive right, the 
mere, fact of continuing to do so after a notice of prohibition is | 
not criminal trespass. 

In THE MATTER oF THE Peririon or SarsripauR Parur App. 19 





PLAINT . ae OF alee age vee aa 44l 
~ See Proatssony Norn. 2 ” z 
POSSESSION OF LAND, BREACH OF THE PEACE RE- 
GARDING , ies ae fee ve 229 
at See" ACTUAL Possesston, 
PRACTICE ... ee ee eee n S wae ae 423 
Sce APPEAL TO Privy Counc. 7 2 
s.es eae r see ase App. 10 
“See Removan OF Sure FROM : Morusstr Courr. 
PRE-EMPTION ive ses sa ee sie oe 253 


See Manomepan Law. 


. PRINCIPAL AND SURETY — Acceptance’ of Interest in Excess— 
Giving Time—Discharge of Surety.) In an action against a 
surety for principal and interest payable on a promissory note, 
held, overruling the decision of the Court below (Macpherson, J.), 
that the creditor, by the mere acceptance, without the knowledge 
or consent of the surety, of interest in excess of what was due on 
the note, bound himself to give time to the principal debtor, and 
thereby discharged the surety. 








Karı Prasanna Roy v. Ampica Omaan Bose . vee we 261 

a a i a iiie isi is ia ww 364 
_ See Novation or Bond. , 

PRIVY .COUNCIL, APPEAL TO i ib SA aes 488 
"+ See APPEAL to Parvy Counci. . 

mm DECREE OF ies oe App. 22 





See Decese or Privy Counerr. 

PROFLIGAGY “AND - EXTRAVAGANCE, UNFOUN DED 

- CHARGES OF w ase ae see see wo 76 
See Hindu Wow, ALIENATION BY. ‘ 


PROMISSORY NOTE—Consideration—Lottery Act,- V of 1844— 
- - Act XXI of 1848—Act V of 1866—Plaint— Written Statement.] 
' The defendant agreed with the plaintiff’ to take the plaintiff's 
mare “Bridesmaid” on “racing terms,”-—all winnings to be 

_ , divided equally between ae and the plaintiff to have tl : option 


xx" 


* a _ respect of certain tickets in the “Secundra Rafie,” 
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Si a ee Ie 
49 
of claimiiig a one-fourth share ‘of any lottery in wh 
be bought by or-on account of the defendant; i 
keep and train “ Bridesmaid” for Rs. 60 a month. 
the plaintiff agreed to keep and train, for a like sum 
fiye horses belonging tó the defendant. ‘The. def 
been posted as a defaulter, the plaintiff at the defer 
advanced certain sums to the Secretary of the Ca 
enable the defendant's horses to run. ` As security 
. ment of sich advances, and of a sum of Rs, 434é 


sybecome due to the plaintiff, and which includ 


an Rs. 1,149 for “balance. of bets ‘and lotteries” and a 


~=.. gave to the plaintiff a letter of hypothecation,; of 


" 


° 


‘whereby it was agreed that in case of the defendant 
«plaintiff should be at libérty to sell the horses. ' 
made default, and the plaintiff advertiged the horses 
the same day the defendant wrote and gave to the.p! 
stating that, in consideration of the-plaintiff’s wi 
- advertisement, and withholding the sale for a cer 
would give the plaintif a promissory note for the 
claim: A note for Rs. “7,000 was accordingly , 
- defendant to the plaintiff. . In the account delivered 
- to the. defendant, „he had by mistake over-credited 
with Rs. 744 in an item headed “ cash received from 


’ of the Calcutta Races, balance of racing accoun 


which was included the following item '*1 0. U., « 
lottery account, Rs, 480,”- On.receiving information 
the defendant gave the plaintiff another promissory ne 
In an action’ on~the notes ‘brought under Act ` 
plaintiff obtained a decree, which was set aside on t 
application, and-leave was given to him to appea 
Written statements were then filed on the plaintiff's” 

Held by Maceuenson, J., that the two promiss 
given as a security for the whole of the plaintiff's cl 


. items for “balance of bets and lotteries” and for 1 


Rafe” being rendered illegal by the Lottery Act 
part of the” consideration for the notes was illegal, 
„Was maintainable upon them. His Lordship, there! 


` the plaintiff's suit. 


<t On appeal, held by Coucu, .C.J., that the prom 
Rs. 7,000 was not vitiated bysthe Rs. 1,149 being pa 
„sideration for it: although that portion of the latter £ 


won by lottéries was obtained by an illegal transact 


illegal forthe’ defendant to receive the money, and lu 
topay the, plaintiff his share or t6 promise to d 


 money-paid in regpect of the ““Secundra Raffle,” bei 


> 


in execution ,of an illegal purpose, was an illegal 
~ which gisentitled the plaintiff to recover on the note. 
that the note for Rs, 744-was given upon good consi 
“the facts of the oase being stated in the plaintiff's wri 


, the Court might allow.the plaint to be amended, ahd 


as to'what dmount was.due to the plaintiff in respéc 
sideratjon for the note for Rs. 7,000, 2. os 
Held-by Marxny, J., that both notes were good, 
the promise contained in them‘did not -spring from, 
creature off the “briginal, illegal agreement, but v 
* agreement, -;° bay - 


| >70. W. Joseren v. E. R. Sotano iney wee 
i ' ` P g 
“ : r ae ` 
iok a if,” 
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OPEET LODGINGS LET TO- w woe” «App. 37 
-See LANDLỌRD AND Tenant. no 

PUBLIC PLACE © su ai oes a a ‘wee «(ALT 


. See THOROUGHFARES, 


PURCHASER AT AUCTION-SALE HELD UNDER ACT VIIC 
OF 1865 (B.C.), RIGHTS. OF, WHEN IN COLLUSION 
WITH FORMER PROPRIETOR... Hs ae s. 220- 
See Acr VIII og 1865 (B.C) * 7 


SALE AT INSTANCE OF SECOND S 


amanen meea 





TACHING CREDITOR, RIGHTS OF ` A. ase 180 

See ‘Crvit Procepurr Conn, s. 240. . Si 

~ HAVING PERSONAL KNOWLEDGE... ay 128 
See SALE or LAND BY RECEIVER, _ eo ss 

RECELVER, SALE OF LAND BY ... Le woe ae D8 


‘See Savy or LAND By RECEIVER, 
RECOGNIZANCE— Criminal Procedure Code (Act XXV of 1861), 


8."290.] “Under s. 290 of the Criminal Procedure Code, an order 
Fin, to execute a second recognizance during the time fhe first recogni- 


~ zance is in fored is illegal. a, 
Queen v. KUMODINIKANT BANERJEE Oxsiuee ve App. 30 
mea TO KEEP THE PEACE . wo Appr. 44 


See MAGISTRATE, POWER, OF. 


REFERENCE BY DISTRICT MAGISTRATE TO SUBORDI- 
NATE MAGISTRATE OF COMPLAINT WITHOUT PRE- 
VIOUS EXAMINATION OF COMPLIANANT _... we 146 

See Criminar Procepurz Cons, ss. 66 AND 273, 


REFUSAL TO PURCHASE WHEN POREO OFFERED 
ý FOR SALE ie be wre eee wee 253 
- ; See MAHOMEDAN Law. 

REGISTRATION OF ‘DEEDS—Act XX of 1866.] Where a deed, 
which ougHt tọ be registered, is refused registration, the party 
aggrieved should proceed under s, 84 of Act XX of 1866 ; 
and if this course is not pursued, he cannot make use of the docu- 
ment as evidence in a civil suit brought by him to` enforce specific 
cee of the terms of the deed, and to set aside a pale: 

_ quent deed as fraudulent, . 
Farı Cuanp Sano v. Liutameer Sine Das COP l ow 433 


REGYLATIÓN—1818—1I1, WARRANT OF ARREST UNDER ..- 36 
* See J URISDICTION, 





i 1819 —VIİI, s. 8, cl. 2; EFFECT or NON-COM; , ° 
Nese WITH-THE PROVISIONS OF . 87 
: See Patni ESTATE, BALE or, ron ARREARS OF it, Ae 
See Hinpu Law. be 
REMAND vir sie ` iin, = 837, d 


ee NAD Procepurn Cons, | ss. 260 AND 435. ir: > 
REMOVALS Or- SUIT PROMS MOFUSSIL GOURT—Letters# 
Patent, 1865, cl. 18 — Practice YA fidavit Sed after Adjéurnmeit. 
Sy TEE Marrer or E; J. CoURJoN v. A. Courgon “e - App. 9 


‘REN, ENHANCEMENT, OF. © " 97,101, 121, 125 
_ See SUIT FOR Ref AT ENHANCED Rares-or Land siTu- 
ATED jn A Town: See Sorr*vor‘ BNwANceMENT OF 
-* | Rew or DAND COVERED? WITH Bouipings. ‘See ACT- 
- ` VIH op 1869 (B.C.). -See Exuancement or Rens. 
” m 
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RENT, SALE FOR ARREARS OF el ow soe Se 


See Act VILL or 1865 (B.C.) > 


=- OF PATNI ESTATE FOR, ARREARS OF ` se. 


~ See Parni Estate o Poo 


RESCISSION OF CONTRACT = ame e e a 
See Sau or Lanp BY RECRIVER, 
RESPONDENT, APPLICATION BY ATTORNEY FOR PAY- 
MENT OF TAXED COSTS BY ... on os =» App. 
Á See ÅATTÒRNEY. 4 2) +! 
——.—, INABILITY, TO SERVE .DECREE NISI 
ON e su vee oe wees a = App. 


Ag 








` RE-TRIAL BY Å MAGISTRATE... sie bes am 


as ~q See Criminat*Procepure Cony, 8s..250 AND 435. 
REVENUE COURT, JURISDICTION OF... ue R 
~ See Suir ror WiNwancement oF RENT or LAND COVERED 
wira Bouinpines. 











ie eee aS Ere „e App.—<13, 14 ` 


See Suit gor Rent or Lanp wira Burnpines. See Suit 
as ‘yor RENT or LANDS on WHICH ARR ÅRHATS, GHATS, 
w AND Bazars, Rr 


REVILW— Act VIII of 1859, 3. 877—Just and reasonable Cause for 

~ Delay in filing Petition of Review—Ground of Review.] Upon 

‘the appeal- of one of the defendants to the Privy Council, the 

, x judgment of the High Court was reversed.” Another defendant, 

whose. defence was the same as that of the defendant who had 

appealed, applied to the-High Court to review its judgment after a 

lapse of several. years from the date of the judgment of the High 

Court, -but within three months from the date on which he became 

_ aware of the decision of the Privy Council. The application was 
refused. - 


tas ~ + 


~ 


Satto Saran Ghosal ‘Bahadur v. Tarini Charan Ghose,doubted. a 


=: Pancuanan Bose v, Guaupas Roy Be ak Sale ies 
ma GROUND OF or m ae aye ee 
` See REVIEW. 
+, JUST AND REASONABLE CAUSE FOR DELAY IN 
FILING<PETITION -OF z.. vee wast oar Seen’ Sade 
-`° See Review. aa ` 
‘= OF ORDER IN CRIMINAL CASE—Fraud— Forfeited 








-,. Property— Criminal Procedure Code (Act XX V of 1861), ss. 184, ` 


185— Penal Code (Act XLV of 1860), s. 174.] “Wheré property 
of an absconding offender had been -attached and declared to be 
at the disposal of "Government under s. 184 of the Criminal Pro- 
cedure Code, and.the offender was subsequently convicted under 
g. 174 of the Penal Code, and such conviction was ‘upheld on 


wt 


% “appeal; held, the High Court had no power to make any order with 


, respect to such property. 7 
., Where an order for, the release of the property so attached bad 
been obtained from the High Court on an ex-perte/application, and 


on an incorrect statement of facts, the High Court, on the applica- ., 


tion of the Government, cancelled such order,- 

-, In THE MATTER ‘OF THE PETITION or THE GOVERNMENT OF 
à ~ BENGAL ses BY: a dra i 
RIGHT OF WAY— Ownership of Soil—Injunction.] G, the owner 

of certain property, sold it in lots to different persons. The plainte 
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187 
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> ye ot n a 
iffs purchased a portion of the property, and obtained from’ G a 
*/ — - conveyance, in which the southern boundary of the land purchased + 
by thein,was stated to be the'land of the said G, out'of which he 
has allowed a passage six’ feet broad running almost straight west 
and east, and terminating on another passage leading, &c. ;” the ’ 
i deed continued, “ which two passages the said G hath granted ind 
‘x allowed, and doth hereby grant snd allow to” the plaintiffs “ their” 
` heirs, representatives, and assigns, and all other the purchasers of 
the northern portion-of the said piece of land, &c., together also with ’ 
- the right of the two passages‘for ingress and egfess hereinbefore ' 
mentioned.” In a second deed, conveying another parcel of land 
m> -to the plaintiffs, G said, with reference to the latter passage, “nd: ' 
.» _ one-shall be able to throw sweepings or filth on tha said road, or- 
make it unclean; if any one does at“any time act thus, you will 





ais deal with him according to the laws in force.” The defendant 

c$ * had become possessed of part of the northern portion of the 

= land sold by G, and he also owned, under a distinct title, a house 

~a abutting on the lane in dispute, but having no doors opening into 


dte- Shortly before the institution of the present suit, the defend- 
ant constructed three doors opening on to the lane, two of which 
weve, used. for the purpose of cleaning two privies on the defend-" 


xxiii 


Page 


x ¿ . an3 premises, and the third was used by the defendant and hise -~ 


servants as a means of access to the lane. In a suit by tlie plaints 

iffs seeking damages for trespass, and an injunction against the 

alleged wrongful uset of the‘lane by ‘the defendant, and praying 

that he might be ordered to close the three doors,—held (per 

Covcn; C.J., and Marxpy, J., overruling ‘the decision of MAc- 

‘puarson, J); that the plaintiffs had not such a property in the soil 

2» . Of the lane as would entitle them to preyent the defendant from 

. making new, doors op to the lane, and to restrain him from using 

the doors already made; they had only a right of way: but an 

jnjunction was granted restraining the defendant from using his 

> ` door-ways for the purpose of cleaning his privies or in any other, 
manner so as to obstruct thé free use by the plaintiffs of the lane, 


p A MADANMAHAN Sen 0, CHANDRAKUMAR MOORERJEE ... n 
RIGHT’ TO BEGIN ...? oT ned sta tune 
= ur See THOROUGHFARE: ’ ‘ ; 
SALE ~e : : i 


> See Ofrir Procenurn Cone, € 540. a Cm ee” 

——-- AT INSTANCE OF SECOND ATTACHING CREDIT- 

3.. OR, RIGHT OF PURCHASER AT Mees. we. eae ren 
; + See Civ Procepure Cops, s. 240. 


—--, CONTRACT OF i “eeu foe a 
See Contract or SALB. oe X 
——-. FOR. ARREARS OF RENT 3. 7 oc yom oe 
. See Acr VIII or 1865 (B. C.) ot ees ' 


“——-- OF -LAND BY RECEIVER—Mis-description— Purchaser 
having personal Knowledge— Title to Land between high and low- 
water Mark—Rescission of Contract—Parties.| The defendant 

$ who for twelve years had occupied land as tenant, purchased the 
“land ‘at a sale by thé Receiver, but refused to complete the pur- 

-z chase on the ground of material mis-description in the advertise- 
Me, ment of sale,in that a road-and ghat, comprised within the bound- - 
* aries mentioned in the advertisement, were not the property of 
-¥.": to make up the quantity -of land.as-stated in the advertisement, 


Sf E m 


220 


at 


the parties whose land the Receiver purported to sell, and also that, ?« ` 


rons 


i. 
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~ vies twenty bigas by estimation, sland lying between high and ieee 
-water mark had been taken into calculations ‘The owners of the 
property sold. having ‘brought a suit against the defendant for, 
specific pefformance,” the defendant conténded that ‘the Receiver 
was a necessary party to the suit, and that the ‘sale had been 
rescinded by a stateient of the Receiver that he would forfeit the 
deposit in the event of the defendant not carrying out his contract. 
In support of his- objection to quantity, the defendant relied on a 
Collectorate chitta as showing that the area of ‘the land sold ‘was 
only- 9 bigas, 8 katas, 10%. Chittaks; the same chitta, “however, in 
giving the eastern boundary of the property, described it as lying 
“on the west of the low-water of ‘the Ganga.” i 

Held, that there had been no rescission of the contracti that the - 

plaintiffs, being owners of the land down to-low-water mark, were 
entitled to all ‘subsequent abefetions, ‘and were, therefore, entitled’ 

, to include in their measurement all land down to low-water mark; © | 
and, having regard to the fact that the defendant was personally eee 
acquainted “with the property sold, it was not open to him to fepu- 
diate the contract on the ground of mis- -description, The plaintiffs- - 
were entitled, therefore, to a decree for specific: Pore 
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GANGADHAR SreKaR v. Kasrwarn Biswas... | s» 128 
“ SALE OF PATNI ESTATE FOR ARREARS OF RENT Ea 87 
See PATNI EsTATE, . » of Cont 
SECURITY FOR COSTS OF APPEAL - me fae i 7 ae 11 
_ See Erxpu Law. Sg ake ens 
SMALL CAUSE. COURT, CALCUTTA, TARD RULE ‘OF 
PRACTICE OF .. "ss an 256 
See Acr IX or 1850, ss. 26 & 4l. a z 
STATUTE, 24 & 25 Vier., c. 104 3 E s B54 
“a See SoPERINTENDENCE, Pow or, BY Hier Court, : 


SUBJEOT-MATTER IN DISPUTE ... wei oss e190 
See Bencar Crvir Courts’ Act; 8. 22. - 


SUIT UNDER APPEALABLE YAUUN, 423 
-See APPEAL TO Prive ‘Cooncin, > 2 
SUCCESSION’ * bas ~ huys a se o e ATS 
See Hinpu Law. : 
SUIT BY ‘LESSER FOR ENHANCEMENT OF RENT UNDER |e 
A NOTICE SERVED BY LESSOR one on coe 125 
* Sed ENHANCEMENT OF Rent. “3 : 
——- FOR LAND—Aet VIII of 1859, s. 5—-Jurisdiction— Mortgage—, 
Form of Decree.] A suit brought" upon a mortgage praying for 
a decree for..the amount due thereunder, and that in default of 
payment the land mortgaged may be sold, is a suit for land within i 
the meaning of s. 5 of Act VIII of 1859, and is ‘rightly brought in 
_ the’ Court of the district within which the land is situate. 
In TEE MATTER or TAB PETITION or S.J. Lasrin ... ee 17h es 4 
— JUDICIAL SEPARATION,’ WITHDRAWAL OR +=. 
DISMISSAL OF, ON APPLICATION OF ATTORNEY App. . 6 . 
See ATToRNEY. + 
————— ENHANCEMENT OF RENT OF LAND COVERED 
WITH BUILDINGS—Aet X df 1859, s. 23, cl, 4—Jurisdiction 
of Revenue Court] -A suit for enhancement of rent of land 
covered with buildings will nöt lie in the Revenue Court under 
* cl, 4, 3,23 of Act X of 1859, but is cognizable only by a Civil pear 
- "Rawr Dunca SUNDARI Dasr v. Bret Umm aTannissa 101 
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SUIT FOR ENHANCEMENT OF RENT OF LAND ed 
j ‘7 WITH BUILDINGS oon one? oes 
See Acr VIL or 1869 (B. G) . i 


mn RENT AT ENHANCED RATES OF LAND SITU- 
ATED IN A TOWN— Act ‘VIII of 1869 (B. C.Y] A suit cannot 
be maintained under Act VIII of-1869 (B. C.) for rent at enhanced 
rates of land not used for agricultural or horticultural purposes, 
but situated in a town..s ° 

'. ° Mapan Momas Biswas v. Wium Aana 


OF LAND WITH BUILDINGS—Jurisdiction 

of Revenue Court.) The Revenue Courts have no jurisdiction to 

| enteriain a suit for rent of land with buildings upon it, when the 
t '- rent includes the rent of the buildings as well as of the land. 

Manasara Darras Manaras Cuanp ‘Banapur v. Maxunp 

bs Batiasi Bose we ice cone .. App. 

te LANDS ON WHICH ARE ARHATS, 

~_—GHATS;, AND BAZARS— Jurisdiction of Revenue Court—Act X. 

a of 1859. i A suit for rent of lands where the rent comes from 

3 arhats, ghats, and bazars situated upon it, as well as-from the land, 
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will not lie in the Revenue Court. 


< Harr Monas Sigar v. R. Scorr Moxcnmre = App. 

—- TO SET ASIDE SALE OF PATNI ees FOR AR- 

i REARS OE, RENT i ase ose oes ai oat 
Seé PATNI ESTATE. > So, O 


ÙM GIVEN NOMINE: EXPENSARÜM . PS ne i 
“ne See APPEAL. ; 
UMMONS OR WARRANT, ISSUE OF, WITHOUT SPECIFY- 
ING THE CHARGH fu marr App. 
i See Acr XXXI or 1860/ ss. ‘25, 26, & 82. 
———--—, SERVICE OF, ON OFFICER ges «. App. 
Í ~? See Lamrrarion. œ *' : i ae 
——-———, TIME FOR SERVICE OF “3 ee 










JPERINTENDENCH, POWER OF, BY HIGH COURT —24, g 
25 Vict, c. 104—Ad; ‘ournment— Enquiry by Magistrate— Criminal 
Procedure Code (Act XXV of 1861), ss. 224 & 404.] Where a 
Magistrate had adjourned an enquiry for a cause not contemplated 
by s. 224 of the Criminal Procedure Code, the High Court, in exer- 

` cise of the power of superintendence conferred o7 8s. 15 of 24 & 25 

| Vict., 0.104, set aside the order of remand, 

in THR MATTER OF THE PETITION or MATRURANATH OHUCKER- 


BUTTY ` n 
RETY—Erecution—Act YUI of 1859, s. 204. 

. Hmauan Sear v. A. Canarier ... ee ne > App. 

$o — DISCHARGE OF u. ae? es ses ʻi 


See PRINCIPAL AND SURETY. 


-——- OF A NAZIR, SUIT AGAINST, FOR DAMAGES—Act 
VIII of 1859, s. 298.) The surety of a Nazir whohad entered into 
the usual bond of indeninity with the Collector of the district 
against all losses caused by the Nazir during the tenure’ of his- 
office, was held -not liable, at the suit of a person whose property 
had been 3 peep ropriated by the Nazir, to make good any losa 
sustained by such person. 

Bocsa Gors Caowpary,v, BRAJAGABIND Das e se App. 
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